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ARGUED   AND  DETERMINED 


IN   THR 

SUPREME  COURT  OF  TENNESSEE, 

FOR  THE 

MI  DOLE     DIVISION. 


NASHVILLE,    .     .     .     DECEMBER  TERM,  1879. 


The   State   of    Tennessee,  ex.    rel    W.  A.    Knight, 
Trustee,  etc.,  v.  J.  R.  McCann,  Clerk,  etc. 

1.  Constitutional  Law.    Salaries  of  public  officers.    The  Act  of  the 

Legishiture  of  1879,  entitled  *'An  Act  to  regulate  nnd  equal- 
ize the  salaries  of  certain  public  officers,"  is  unconstitution- 
al, because  i*epugnant  to  that  provision  of  the  Constitution 
which  provides  "Ko  bill  shall  become  a  law  which  em- 
braces more  than  one  subject,  that  subject  to  be  expressed  in 
the  title." 

2.  Samk.    Act  of  Legislature.    More  than  one  subject.     Title.    If  an 

Act  contains  more  than  one  subject,  and  only  one  subject  is 
expressed  in  the  title,  the  whole  act  is  a  nullity. 


FROM    DAVIDSON. 


Appeal  in  error  from  the  Circuit  Court  of  David- 
son County.      Frank  T.  Reid,  J. 

Attorney-General   Lea,   T.   L.   Dodd,  and   George 
B.  Guild  for  The  State. 
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E.  H.  EwiNG,  John  L.  T.  Snbbd,  A.  L.  Demoss, 
Ed.  H.  East,  W.  A.  Thoma,  and  Baxter  Smith  for 
McCann. 

Freeman,   J.,  delivered  the  opinion  of  the  Court. 

This  is  a  petition  for  mandamus,  filed  in  the 
Circuit  Court  of  Davidson  County  by  Knight,  as 
Trustee,  representing  the  County  of  Davidson,  to 
compel  the  payment  into  the  County  Treasury  of  the 
sum  of  upwards  of  five  hundred  dollars,  reported 
by  McCann,  as  Clerk  of  the  County  Court,  as  hav- 
ing been  received  by  him  from  fees  of  office  from 
1st  of   February   to   1st  of   July,   1879. 

This  sum  is  reported  as  being  the  excess  over 
and  above  the  amount  allowed  by  an  Act  of  the 
General  Assembly   passed   29th   January,   1879. 

The  Clerk,  after  making  his  report  as  required, 
declined   to   pay   over   this   sum,   hence   this   suit. 

We  take  it,  the  case  really  stands  before  us  as 
a  case  intended  to  test  the  constitutionality  of  the 
enactment  referred  to,  and  as  such  an  unusual  time 
has  been  allowed  for  its  argument,  that  all  parties 
might  be   fully   represented   and   heard. 

Both  sides  have  been  represented  by  counsel  of 
the  first  standing  and  ability,  from  whose  arguments 
we  have  had,  probably,  all  the  aid  possible  to  be 
given   in   the  solution   of   the  questions   presented. 

We  now  proceed  to  give  the  results  of  our  in- 
vestigation, and  the  judgment  of  the  Court  on  these 
questions. 
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The  following  is  the  Act,  so  far  as  is  necessary 
to  quote  it,  for  this  discussion.  It  is  entitled  *^An 
Act  to  regulate  and  equalize  the  salaries  of  certain 
public  officers."  It  commences  yeith  the  following 
preamble,  expressive  of  the  reasons  for  ite  enact- 
ment: 

"  Whereas,  in  some  counties  of  the  State  Clerks 
of  Courts  and  other  officers  are  receiving  from  the 
fees  of  office  as  allowed  by  law,  and  from  business 
incident  to  their  office,  by  means  of  which  they 
secure  appointments  the  gift  of  courts  and  other 
appointing  powers,  sums  greatly  in  excess  of  that 
allowed  the  Governor,  or  any  of  the  Judges  of  the 
State;    therefore. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Tennessee,  That  no  Clerk  of  the 
Supreme  Court,  Clerk  and  Master  of  the  Chancery 
Court,  Clerk  of  the  Circuit  Court,  Clerk  of  the 
Criminal  Court,  Clerk  of  the  County  Court,  Trus- 
tee or  Collector  of  Revenue,  Register  of  Deeds, 
District  Attorney  for  the  State,  or  Secretary  of 
State,  shall  receive,  directly  or  indirectly,  from  fees, 
emoluments  or  perquisites  of  his  office,  nor  as  Com- 
missioner, Trustee  or  Receiver,  or  from  any  position 
or  place  of  trust  or  employment  to  which  he  may 
be  appointed  by  any  Court  or  Judge,  any  sum 
greater  than  two  thousand  dollars   per   annum. 

Sec.  2.  Be  it  further  enacted.  That  every  clerk 
or  other  officer  enumerated  in  the  first  section  of 
this  Act,  shall  be  required  to  make,  under  oath, 
and    file    with    the    Comptroller,    if   a    State    officer, 
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and  with  the  County  Judge  or  Chairman,  if  a 
County  officer,  on  the  firet  Mondays  of  January 
and  July  of  each  year,  a  true  exhibit  of  all  fees, 
emoluments  and  perquisites  of  office,  trust  or  em- 
ployment of  office,  received  by  him  for  services 
performed  as  such  officer  for  the  previous  half  year, 
and  shall  pay  over  to  the  State  Comptroller,  if  a  State 
officer,  and  to  the  County  Trustee,  if  a  County  officer, 
any  amount  so  in  excess  of  said  sum,  two  thousand 
dollars,  no  matter  whether  said  sum  arises  from 
fees,  emoluments  or  perquisites,  or  order  or  direction 
of  said  Court  as  allowed  by  law,  or  for  pay  for 
services  as  Special  Commissioner,  Trustee,  Receiver 
or   otherwise. 

Sec.   3.     Be  it  further    enacted^     That    any    officer 

who  shall  directlj'  or  indirectly  evade  the  spirit  of 
this  Act  by  connivance  with  any  person  or  per- 
sons, or  otherwise  in  anj-  manner,  shape  or  form, 
evade  the  same  by  making  out  an  incorrect  report, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  for 
such  offense,  upon  conviction,  shall  be  lined  not 
less  than  five  hundred  nor  more  than  one  thou- 
sand dollars,  which  shall  go  to  common  schools  in 
this   State,   and   the   office   be   declared   vacant." 

Then  follows  three  other  sections — the  fourth 
authorizing,  the  Comptroller  of  the  State  to  employ 
a  clerk  at  a  salary  of  one  thousand  dollars;  the 
fifth  giving  the  Judges  of  the  Courts,  and  Chair- 
men of  County  Courts,  the  right  to  authorize  their 
clerks  to  appoint  deputies,  fixing  the  fees  for  such 
deputies,   with    certain   other    limitations,   regulations 
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and  reatrictious  not  necessary  to  be  referred  to  at 
present. 

See.  6  gives  like  power  to  Judges  or  Chairmen 
of  the  County  Courts,  to  authorize  the  Trustee  or 
Collector  of  Revenue,  under  certain  contingencies, 
to  appoint  one  or  more  deputies  to  be  paid  out 
of   the   surplus   of    such   office. 

Sec.  7  gives  like  authority  to  Judges  of  Courts 
having  exclusive  criminal  jurisdiction,  when  the 
business  of  their  Courts  shall  require  such  an  officer, 
to  allow  the  Attorney-General  to  appoint  an  assis- 
tant Attorney-General,  who  shall  be  paid  a  salary 
not  to  exceed  one  hundred  dollars  per  mouth,  to 
be  paid  out  of  the  surplus  fees  of  the^  office  of 
Attorney-General. 

The  Act  took  effect,  it  is  provided,  from  and 
after  its  passage.  We  are  called  upon  to  decide 
the  question  whether  this  is  a  law  or  not.  This 
is  the  real  question  in  all  case?,  w^here  the  point 
of  the  conformity  of  an  enactment  of  the  Legis- 
lature to  the  Constitution  of  the  State,  or  the 
Federal  Constitution,  is  presented.  The  decision 
of  this  question  by  our  American  system  has  been 
imposed  upon  the  Judiciary  department  of  the 
Government.  That  duty  is  to  be  performed  pre- 
cisely as  all  other  judicial  duties  should  be  per- 
formed, after  careful  and  thorough  examination,  aided 
by  argument  of  counsel,  guided  by  authority,  and 
in  the  exercise  of  the  "  clear,  dry  light  of  legal 
reason,"  uninfluenced  by  passion,  prejudiice,  or  the 
fear   of    consequences.       We   can    as  a  Court   neither 
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desire  that  the  result  shall  be  the  one  way  or  the 
other.  Perfect  deference  for  all  that  is  the  law  of 
the  land  should  be  felt  by  all,  but,  if  possible,  this 
feeling  should  be  deeper  and  more  controlling  in 
the  Judge  than  in  all  others.  This  feeling  of 
devotion,  however,  can  legitimately  only  find  its 
proper  exercise  when  applied  to  what  is  law,  and 
not  to   everything  that  is  enacted. 

In  proportion  as  we  reverence  law,  and  the  lata, 
should  we  feel  it  our  duty  to  strike  down  what- 
ever proposes  or  is  proposed  to  take  its  place, 
when  found  not  entitled  to  or  able  to  make  good 
that  claim.  If  this  enactment  is  a  law,  then  its 
mandates  ,are  imperative,  before  which  all  must 
bend,  and  which  all  Courts  must  promptly  enforce. 
If  not,  it  is  to  be  obeyed  by  none.  Coming  with 
all  the  accredited  forms  of  an  enactment  of  the 
Legislature,  it  is  prima  facie  the  law  until  the 
contrary  shall  be  made  to  appear,  clearly  and 
satisfactorily. 

The  definitions  of  the  term  law,  as  found  in 
our  older  text-books,  and  in  the  English  writers, 
fail  to  express  the  American  meaning  of.  that 
term.  Blackstone  defines  it  to  be  "a  rule  of  action 
prescribed  by  the  supreme  power  in  a  State  com- 
manding what  is  right,  and  forbidding  what  is 
wrong."  Without  criticising  the  redundancy  of  this 
definition  in  the  last  clause,  as  well  as  sotne  inac- 
curacy pointed  out  by  writers,  we  may  say  that 
this  gives  'no  proper  definition  of  a  law  in  what 
may  well  be   termed  the  American  sense. 


DECEMBER  TEEM,  1879. 


State  V.  McCann, 


In  the  first  place  we  have  no  supreme  organic 
power  in  a  State,  certainly  nothing  approximating 
to  supremacy,  or  any  proper  idea  of  that  term  in 
any  legislative  or  law-making  body  known  to  our 
system  of  government,  whether  State  or  Federal, 
supreme  we  may  say  within  their  sphere  of  action, 
but  all  limited  by  lines  and  barriers,  theoretically 
at  least  definitely  fixed,  beyond  which  they  not 
only  have  no  power  to  act,  but  their  acts  must  be 
held  void,  and  infractions  of  the  rule  of  right  action 
prescribed-  for   their   conduct. 

We  might  say  properly  that  our  .Constitutions, 
State  and  Federal,  are  nearer  to  the  idea  of  the 
*'  supreme  power "  in  the  State,  when  enforced,  than 
anything  else  organically  existent  among  us.  This 
would  not  be  a  strictly  accurate  statement,  and  can- 
not bo  taken  literally ;  for  no  law,  whether  supreme 
as  a  constitution,  or  inferior  as  an  enactment  of  a 
Legislature,  has  any  power  whatever.  Law  in  any 
form  in  which  it  may  be  found,  or  in  any  accu- 
rate meaning  of  the  term,  is  utterly  powerless.  It 
can  only  give  out  influence,  exercise  power,  when 
its  requirements  are  enforced  by  intelligent  will,  di- 
rected  to   this   end. 

But  passing  from  this,  a  definition  of  an  Amer- 
ican law  will  be  sufficiently  accurate  for  our  pres- 
seut  purposes,  and  possibly  for  all  general  purposes, 
as  follows:  A  rule  of  conduct  prescribed  to  the 
State  or  people  thereof,  in  accord  with  the  Consti- 
tion  of  the  United  States,  and  of  the  State,  when 
enacted    by    a    State    Legislature.       Other    elements 
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possibly  might  be  added,  bringing  out  the  idea  more 
fully,   but   this   will   suffice. 

The  question  that  presents  itself  in  every  enact- 
ment claiming  to  be  a  law  is,  does  it  conform 
to  these  Constitutions?  If  it  does,  then  it  is  a 
law;  if  not,  it  has  no  title  to  reverence — is  to 
be  disregarded,  declared  null  and  void,  and  treated 
as   never   having   been   enacted. 

This  being  the  axiomatic  rule  in  our  system,  it 
would  seem  to  be  a  waste  of  argument  to  say 
that  there  can  be  nothing  immaterial,  nothing  direc- 
tory and  which  may  be  regarded  or  not,  at  the 
option  either  of  the  Legislature,  Courts,  or  anyone 
else  in  these  Constitutions.  The  mandates  of  these 
Constitutions  must  alwa3^8  be  imperative.  That 
which  all  are  sworn  to  obey  and  enforce,  from  the 
Justice  of  the  Peace  or  Constable,  to  the  President 
of  all  the  States,  which  is  the  test  of  all  govern- 
mental power,  must  surely  be  obeyed  by  all  func- 
tionaries at  all  times,  in  all  places,  and  under  all 
circumstances.  In  the  sphere  of  law,  these  are 
the  supreme  laws — all  else  purporting  to  be  law 
must  stand  or  fall,  as  it  conforms  or  fails  to  con- 
form to  these — must  be  either  obeyed  as  effective 
and  operative,  or  fall  to  the  ground,  as  of  no 
force   whatever. 

This  conclusion  would  follow^  as  a  logical  sequence 
from  what  is  commonly  stated  to  be  the  power  of 
our  Courts  to  declare  a  law  void,  when  in  viola- 
tion of  these  Constitutions.  This  is  not  an  accu- 
rate   statement     of     the     principle.       There    are    no 
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powers,  strictly  speaking,  in  the  judiciary.  It  is 
all  duty,  and  as  such,  imperative  when  the  case 
arises  where  iudicial  action  is  to  be  done.  It  is 
true,  there  are  what  is  known  as  discretions  to  be 
exercised  by  the  judge,  such  as  granting  continu- 
ances, and  the  like,  but  ail  these  are  assumed  to 
be  exercised  under  the  guidance  and  regulation  of 
laws,  and  rules  of  practice  well  known,  and  abuse 
of  these  legal  directions  is  promptly  rebuked  and 
corrected  by  the  revising  tribunals.  Such  being  the 
true  theory  of  our  system,  it  follows  that  when- 
ever there  is  a  want  of  conformity  to  these  Con- 
stitutions, it  can  never  be  passed  over  as  indifferent, 
for  the  Courts,  as  guardians  of  the  Constitution, 
under  their  oaths  of  office,  have  no  discretion,  and 
duty,  which  is  always  imperative,  demands  the 
violation  shall  be  checked,  and  the  Act  to  be 
declared  a  nullity.  Either  the  Constitution  or  the 
Act  must  go  down.  There  is  no  middle  ground, 
and   the   Act   must   fall. 

Says  Judge  Cooley,  Const.  Lim.,  pp.  2,  3 :  "  In 
our  American  Constitutional  law,  the  word  '  consti- 
tution '  is  used  in  a  restricted  sense,  as  implying 
the  written  instrument  agreed  upon  by  the  people 
of  the  Union,  or  of  any  one  of  the  States,  as  tha 
absolute  rule  of  action  and  decision  for  all  depart- 
ments and  officers  of  the  Government,  in  respect 
to  all  points  covered  by  it,  which  must  control 
until  it  shall  be  changed  by  the  authority  which 
established  it,  and  in  opposition  to  which  any  Act 
or   regulation   of    any  such   department   or  officer,  or 
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even  the  people  themBelves,  will  be  altogether  void." 
"The  term  unconstitutional  law  must  vary  in  its 
meaning  in  difierent  States,  according  as  the  powers 
of  sovereignty  are  or  are  not  possessed  by  the  in- 
dividual or  body  which  exercises  the  powers  of 
ordinary  legislation.  Where  the  law-making  depart- 
ment is  restricted  in  its  powers  by  a  written  funda- 
mental law,  as  in  the  American  States,  we  under- 
stand by  unconstitutional  law  one  which,  being 
opposed  to  the  fundamental  law,  is  therefore  in 
excess  of  legislative  authority,  and .  void.  Indeed," 
he  adds,  "the  term  unconstitutional  law,  as  em- 
ployed in  American  Jurisprudence,  is  a  misnomer, 
and  implies  a  contradiction ;  that  enactment  which 
is  opposed  to  the  Constitution  being  in  fact  no 
law  at  all.  For  the  will  ot  the  people,  as  declared 
in  the  Constitution,  is  the  final  law ;  and  the  will 
of  the  Leo^islature  is  only  law  when  it  is  in  har- 
mony with  or  at  least  is  not  opposed  to,  that 
controlling  instrument  which  governs  the  legislative 
body   equally   with   the   private   citizen." 

Such  has  been  the  holding  of  this  Court  in 
numerous  cases,  and  such  the  uniform  theory  of 
the  current  of  cases  on  constitutional  law  in  our 
State,  as  well  as  in  every  other  State  of  the  Union, 
with  the  exception,  perhaps,  of  one  or  two,  where 
slight  departures  have  been  allowed — California  and 
Ohio  being  the  only  ones  we  have  noticed.  See 
Const.   Lim.,   pp.   149. 

The  cases  in  these  States  are  referred  to  with 
marked   condemnation   of   the  principle   by  that  able 
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jurist.  "The  fact  is  this,"  he  says,  (and  most  truth- 
folly,)  "that  whatever  constitutional  provision  can  be 
looked  upon  as  directory  merely  is  very  likely  to  be 
treated  by  the  Legislature  as  if  it  was  devoid  even 
of  moral  obligation,  and  to  be  therefore  disregarded. 
To  say  a  provision  is  directory,  seems,  with  many 
persons,  to  be  equivalent  to  saying  that  it  is  not 
law  at  all.  That  this  ought  not  to  be  so  must 
be  conceded ;  that  it  is  so,  we  have  abundant  rea- 
son and  good  authority  for  saying.  If,  therefore," 
he  concludes,  "a  constitutional  provision  is  to  be 
enforced  at  all,  it  must  be  treated  as  mandatory ; 
and  if  the  Legislature  habitually  dsiregard  it,  it 
seems  to  us  that  there  is  all  the  more  urgent 
necessity  that  the   Courts   should   enforce   it." 

These  are  words  of  wisdom  from  the  pen  of 
the  ablest  constitutional  jurist  now  in  our  midst, 
and  well  deserves  to  be  pondered  by  those  whose 
duty  it  is  to  administer  the  law,  and  enforce  its 
mandates,   especially  in   the   Court  of   last   resort. 

Assuming  these  principles  to  be  beyond  dispute, 
we  proceed  to  the  discussion  of  the  question  that 
stands  at  the  threshold  of  this  case — its  "  Title,"  as 
expressing     the     subject     of      the     enactment,     and 

whether    it    contains    more    than    one    subject  in    its 

* 

body. 

Article  II.  of  the  Constitution  of  1870,  section 
17,  is :  "  Bills  may  originate  in  either  House,  but 
may  be  amended,  altered  or  rejected  by  the  other." 
This  is  the  same  as  the  Constitution  of  1884,  but 
the  Convention  thought  proper  to  add   "  No  bill  shall 
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become  a  law  which  embraces  more  than  one 
subject,  that  subject  to  be  expressed  in  the  title." 
*'A11  Acts  which  repeal,  revive  or  amend  former 
laws,  shall  recite  in  their  caption  or  otherwise  the 
title  or  substance  of  the  law  repealed,  revived  or 
amended."  Whatever  may  be  thought  of  the  Con- 
stitution being  directory,  under  other  clauses,  this 
is  beyond  all  question  mandatory.  This  Court  has 
settled  that  question.  In  the  language  of  Judge 
Nicholson,  in  Cannon  v.  MatheSy  8  Heis.,  518:  "The 
command  is  positive  that  no  law  shall  embrace  more 
than  one  subject,  and  it  is  equally  positive  that  that 
subject  is  to  be,  or  shall  be,  expressed  in  the  title. 
To  constitute  a  valid  law  under  this  provision^  the 
bill  must  not  embrace  one  subject  alone,  but  that 
subject   must   be   embraced   in    the  title." 

We  are  content  to  take  the  statement  of  the 
result  of  the  authorities  as  given  by  Judge  Nichol- 
son as  the  point  of  law  adjudged,  as  found  in  the 
conclusion  of  that  opinion,  as  a  fair  statement  of 
the  principle  embodied  in  this  provision  of  the 
Constitution.  He  says,  "  It  is  obvious,  therefore, 
that  the  true  rule  of  construction  as  full}'  estab- 
lished by  the  authorities  is,  that  any  provision  of 
the  Act  directly  or  indirectly  relating  to  the  subject 
expressed  in  the  title,  and  having  a  natural  con- 
nection thereto,  and  not  foreign  thereto,  should  be 
held  embraced  in  it."  The  principle  may  admit 
of  considerable  latitude  in  its  'application,  but  the 
principle  we  believe  has  been  conceded  in  all  our 
opinions   on    this   question    to   be   sound. 
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Conceding  this,  we  proceed  to  bring  this  enact- 
ment to  this  test  The  title  is  "An  Act  to  regu- 
late and  equalize  the  salaries  of  certain  public 
officers."  Assuming  the  principle  of  construction 
of  constitutions  and  statutes  to  be,  as  given  by 
Chief  Justice  Marshall,  4  Wheat,  202-8,  approved 
by  this  Court,  Peck  R.,  437,  that  while  the  spirit 
of  a  constitution  or  statute  is  to  be  respected, 
not  less  than  the  title,  that  the  spirit  or  meaning 
is  to  be  collected  from  its  words,  we  examine  this 
title  to  see  what  is  its  natural  and  fair  meaning 
from  the  language  used.  It  is  to  '*  regulate  and 
equalize  the  salaries  of  certain  public  officers."  In 
fairness,  it  ought  to  be  construed  to  mean,  to  reg- 
ulate, so  as  to  equalize,  these  salaries,  as  that  is 
more  nearly  what  was  probably  intended  or  in  the 
view  of  the  framer  of  this  bill.  To  refirulate, 
with  the  end  of  rendering  equal,  may  be  taken  as 
its  fair  meaning,  without  any  great  strain  on  a 
liberal   construction    of    the    words. 

The  word  "regulate"  is  defined  by  Webster  to 
"adjust  by  rule  or  method,  or  established  mode; 
to  direct  by  rule  or  instruction;  to  subject  to 
governing  principles,  as  the  laws  which  regulate 
the  succession  of  the  seasons,"  by  way  of  illustra- 
tion  as   he  gives  it. 

The  meaning  of  the  language  then  is  to  adjust 
by  a  rule  the  salaries  of  certain  public  officers  so 
as  to  equalize  them.  This  of  necessity  implies 
the  existence  at  the  time  of  the  public  offices  to 
be   regulated,   with    salaries    attached,    or    to    be    at-. 
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taehed  to  such  offices,  by  the  rule  there  to  be  es- 
tablished. This  must  be  so,  or  else  we  have  the 
logical  absurdity  of  a  body  enacting  a  rule  for  the 
action,  and  a  mode  of  adjustment  for  that  which 
is  nonexistent.  This  we  cannot  attribute  to  a  leg- 
islative body,  nor  is  a  fair  meaning  of  the  lan- 
guage used.  This  being  the  meaning  of  the 
language  used  in  the  title,  and  its  fair  construc- 
tion, we  look  to  the  body  of  the  Act  and  see  if 
it  conforms  to  it.  Unquestionably  the  first  three 
sections  look  to  this  subject  (whether  effective  for 
the  end  or  not  we  need  not  at  present  inquire), 
still  these  sections  complete  all  that  is  probably 
fairly  included  in  the  title;  at  any  rate,  at  this 
point  this  subject  is  for  the  time  ended  and  com- 
plete. This  we  think  can  be  demonstrated  by 
looking  at)  first  the  preamble  and  then  the  sub- 
stance  of   these   sections. 

The  preamble,  as  said  by  this  Court  in  IVott 
v.  McGavockj  1  Yer.,  473,  (Cooper's  Ed.)  "is  the 
key  to  unlock  the  mind  ot  the  Legislature,"  and 
the  well  established  rule  is  to  look  at  this  to  ar- 
rive  at  the  intent  and   purpose  of   the  Act. 

That  preamble  is,  "  Whereas,  in  some  counties 
of  the  State,  Clerks  of  Courts  and  other  officers 
are  receiving  from  the  fees  of  office  as  allowed  by 
law,  and  from  business  incident  to  their  office,  by 
reason  of  which  they  secure  appointments  the  gift 
of  Courts,  and  other  appointing  powers,  sums 
greatly  in  excess  of  that  allowed  the  Governor,  or 
any   of  the  Judges  of  the  State;  therefore,*'   etc. 
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That  IB,  to  remedy  the  above  enumerated  ex- 
istent evilB,  which  are  assomed  to  exist  in  certain 
offices,  under  the  present  existent  regulations  of  the 
law,  the  enactment  is  to   be  made. 

This  is  in  precise  accord  with  the  construction 
we  have  given  the  Ifemguage  of  the  title — that  is, 
that  it  refers,  of  necessity,  to  public  offices,  and 
offices  where,  by  experience,  these  evils  had  been 
found,  or  were  assumed  to  exist,  and  proposes  that 
these  offices  or  officers  shall  be  regulated  and  their 
salaries  equalized.  Then  follows  an  enunciation  of 
the  particular  officers  who  are  to  be  thus  regulated 
and  their  salaries^  as  they  are  called,  equalized — that 
is,  rendered  equal.  We  may  remark  here,  that  of 
those  officers  named,  only  one  has  any  salary  at  all, 
and  that  we  believe  only  in  part,  to-wit:  the  Sec- 
retary of  State.  But  passing  this,  they  are  all 
named,  from  a  clerk  ot  the  Supreme  Court  of  the 
State  down  to  a  district  attorney,  and  it  is  pro- 
vided as  the  regulation  on  the  subject  named,  to- 
wit:  the  "salary/*  they  shall  none  of  them  receive 
any  sum  greater  than   two  thousand   dollars. 

It  would  have  been,  perhaps,  more  in  accord 
with  the  real  purpose  of  the  Act  to  have  said 
"shall  not  retain  or  keep  any  greater  sum  than  two 
thousand  dollars,"  for  the  evident  idea  is  that  the}' 
are  to.  go  on  and  receive,  as  before,  but  shall  not 
be  allowed  to  keep   what  is  thus    received. 

This,  however,  completely  expresses  the  whole 
purpose  of  the  Legislature  as  to  the  amount  of 
salary  to  be  received,  that    is,    no    more    than    the 
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sum     specified,    and    this    sum    is    fixed    on    as    the 
element   of   equality   in   the   Act. 

The  next  section  (2)  provides  the  means  by 
which  the  amount  received  shall  be  ascertained,  so 
as  to  make  effective  the  regulation  thus  adopted, 
and  requires  a  report,  in  ca86  of  State  officers,  to 
be  made  to  the  Comptroller  of  the  State,  and  if  ^ 
a  county  officer,  to  the  Judge  or  Chairman  of  the 
county  court,  of  the  amount  of  fees  received,  this 
report  to  be  made  on  the  1st  of  January  and  July 
ot    each   year. 

The  officer  is  then  required  to  pB,y  over  to 
the  Comptroller  of  the  State,  if  a  State  officer,  or 
to  the  Trustee,  if  a  county  officer,  any  amount  in 
excess  of  two  thousand  dollars,  from  whatever 
source  derived  in  his  official  capacity.  And  so 
this  matter  is  regulated  as  to  these  officers  who 
"  are  receiving  from  fees  of  office  as  allowed  by 
law "  such  salaries  as  are  deemed  objectionable,  and 
who  are  intimated  in  this  preamble  to  have  *'  used 
the  money  not  very  properly,"  by  securing  appoint- 
ments,  etc. 

Then  follows  section  3,  that  fixes  a  penalty  for 
failing  to  comply  .with  these  requirements,  or  at- 
tempting to  evade  them  by  making  a  false  report, 
and  these  officers  are  to  be  deemed  guilty  of  a 
misdemeanor,  and  for  such  offense,  upon  conviction, 
are  to  be  fined  not  less  than  five  hundred  nor 
more  than  one  thousand  dollars,  this  money  to  go 
to  the  support  of  common  schools  in  the  State, 
and   his   office   is   to   be   declared   vacant. 
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We  can  scarcely  conceive  of  anything  else  that 
could  be  added  to  carry  out  the  expressed  inten- 
tion, so  far  as  the  form  and  correctness  of  this 
Act  is  concerned.  The  reasons  for  it  are  given  in 
the  preamble,  with  which  we  have  nothing  to  do, 
except  in  arriving  at  its  purpose.  The  regulation 
of  the  salary  is  established  as  the  future  rule  on 
this  question  as  the  Legislature  seemed  to  desire, 
and  exactly  as  was  desired,  and  the  mode  of  as- 
certaining when  one  of  these  officers  should  receive 
in  excess  of  the  sum  specified,  to  whom  it  shall 
be  paid  over,  and  then  the  penalty  to  be  inflicted, 
and  what  the  fine  shall  be  appropriated  to  when 
incurred. 

It  is  beyond  all  question  that  this  comports 
with  the  idea  or  subject  expressed  in  the  title,  and 
is  included  in  it,  and  under  it,  because  it  professes 
and  attempts  to  regulate  existing  offices,  and  the 
emoluments  received  from  their  employment,  under 
the  present  regulations  of  these  offices,  under  the 
then  existing  laws  as  to  such  emoluments,  which 
are  stated  to  be  "  received  by  them  as  allowed  by 
law,"    that  is,   now   allowed. 

This,  then,  being  demonstrated  to  be  the  mean- 
ing of  the  title,  its  subject  may  be,  and  must  be, 
stated  to  be  the  regulation  of  existing  officers'  sal- 
aries or  fees,  so  as  to  produce^  equality,  as  we  have 
assumed  in  the  preceding  part  of  this  opinion. 
This  being  its  subject,  all  that  is  naturally  and 
fairly  included  under  this  subject  may  be  done  by 
one   law.       Any    regulation    to    equalize    salaries    of 
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certain  exiBtent  public  officers  is  fairly  within  the 
scope  of  this  subject.  But  it  may  be  remembered, 
a  law  can  have  but  one  subject,  "and  that  subject 
must  be  expressed  in  the  title."  It  cannot  em- 
brace more  than  one  subject  and  become  a  law, 
for  the  Constitution  says:  "No  bill  shall  become  a 
law  which  embraces  more  than  one  subject."  If 
this  provision  is  infracted,  it  is  only  a  bill,  it  can 
never  get  beyond  this  and  reach  the  dignity  of  a 
law,  when  tested  by  the  Judiciary,  whose  business 
and  dutv  it  is  to  see  that  the  Constitution  remains 
supreme  over  all  departments  of  government,  as 
well   as   over  the   citizen. 

We  next  look  at  the  4th  section,  and  here  we 
find  a  new  departure — an  independent  enactment — 
with  reference  to  an  office  not  then  known  to  the 
law,  or  if  so,  legislated  upon  as  a  new  creation, 
not  being  named  as  among  the  offices  where  the 
evils  to  be  remedied  existed,  and  an  enactment  is 
found   as   follows : 

"5c  it  further  enacted,  That  the  Comptroller  be 
and  is  hereby  authorized  to  employ  a  clerk  at  a 
salary  not  to  exceed  one  thousand  dollars  per 
annum." 

Itfow,  if  this  provhion  of  the  Constitution  is  to 
be  held  to  have  any  meaning,  tliis  cannot  be  held 
to  be  a  compliance  with  it.  Could  any  man  read 
this  title  and  even  suspect  that  it  involved  thia 
subject,  or  had  for  its  object  the  appointment  by 
an  officer  of  a  clerk  and  to  fix  his  salary  arbitra* 
rily   at   one  thousand   dollars?       We   opine   not. 
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The  object  is  to  regulate  salaries  and  equalize 
them.  Literally,  this  would  require  the  bill  to 
regulate  the  salaries  legislated  upon  as  to  produce 
equality  in  them.  But  the  first  part  of  the  bill, 
as  the  principle  of  equality,  fixes  the  maximum  at 
two  thousand  dollars  for  the  officers  regulated  by 
it.  Here  is  an  enactment  that  is  to  be  held  as 
having  the  same  end  (if  the  law  is  to  be  sus- 
tained) which  fixes  the  maximum  at  one  thousand 
dollars.  These  salaries  may  be  equalized  by  this 
process,  but  we  are  unable  to  see  the  principle, 
except  we  say  that  one  thousand,  as  a  maximum 
in  the  Comptroller's  office,  is  the  same  or  equal  to 
a  maximum  of  two  thousand  dollars  in  the  case 
of   the   other   enumerated   officers. 

We  leave  this  question  to  be  solved  by  those 
who  may  be  able  to  do  so.  The  writer  of  this 
opinion  is  unable  to  do  it.  On  the  face  of  the 
enactment,  however,  it  has  no  relation  to,  or  con- 
nection, either  direct  or  remote,  with  the  expressed 
purpose  of  the  Act,  with  the  subject  proposed  to 
be  legislated  upon  in  the  title.  It  is  independent 
legislation  on  a  diflFerent  subject,  to-wit :  the  ap- 
pointment of  a  clerk  by  an  officer.  That  is  evi- 
dent from  the  body  of  the  Act,  and  its  specified 
offices  and  officers ;  it  was  not  one  where  the  griev- 
ances assumed  to  be  remedied  by  the-  body  of  the 
Act,  and  referred  to  by  the  preamble,  pointing  to 
its  purpose,   had    been   found. 

If  the  Act  itself  is  to  be  held  in  its  leading 
feature    to   have   embodied     the    purpose    or    subject 
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of  the  Legislature,  so  as  to  conform  to  the  require- 
ment of  one  subject,  and  that  to  be  expressed  in 
the  title,  then  this  subject,  or  the  subject  of  this 
section,  is  not  inchided  in  the  subjects  referred  to 
in   the   title. 

The  Legislature  itself  having  shown  the  subject 
by  the  leading  provisions  of  the  bill  in  the  first 
three  sections  and  preamble,  we  have  but  to  take 
this,  their  own  exposition  of  the  subject  legislated 
upon,  to  be  sure  that  a  clerk  for  the  Comptroller's 
office  is  not  included  in  this  purpose.  The  Comp- 
troller's salary  is  not  regulated  by  the  bill,  nor 
intended  to  be.  We  may  assume  that  none  of 
the  evils  to  be  remedied  had  been  found  there. 
No  need  that  the  salary  of  that  officer  should  be 
regulated,  with  a  view  to  its  equalization.  But  it 
seems  to  have  occurred  to  some  one  that  that  offi- 
cer needed  a  clerk  to  assist  him  in  his  duties, 
though  his  salary  did  not  happen  to  need  any 
equalization,  and  .so  he  was  given  authority  to  ap- 
point one,  his  salary,  when  appointed,  not  to  ex- 
ceed one  thousand  dollars,  and  it  was  so  enacted. 
No  doubt  a  proper  piece  of  legislation,  but  in  fact 
having  no  more  connection  or  relation  to  the  sub- 
ject of  the  bill,  as  stated  in  the  title,  or  as  shown 
in  its  leading  sections,  than  if  the  Mayor  of  the 
town  of  Murfreesboro  had  been  authorized  to  em- 
ploy a  clerk  as  an  amendment  to  its  charter,  with 
a  like  salary;  or  the  town  of  Columbia  to  have 
an  additionall  justi^ie  of  the  peace  entitled  to  re- 
ceive  the  fees   allowed   by   law   to  that  position. 
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So  far  from  eftecting  an  equalization  of  what 
is  called  a  salary  in  the  bill  of  any  officer,  this 
salary  is  to  be  paid  as  the  salary  of  other  State 
oflScials  generally  are  paid,  out  of  the  State  treas- 
ury, and  the  appropriation  bill  passed  by  this  same 
Legislature  contains  an  item  of  two  thousand  dol- 
lars for  its  payment.  Whose  salary  or  fees  is  to 
be  reduced,  or  regulated,  or  equalized  by  this,  we 
have  not  been  able  to  see,  nor  what  possible  con- 
nection it  can  have  with  the  subject  ot  equalization  • 
of  salaries  of  the  "  certain  officials "  referred  to  in 
the  preamble,  we  hardly  think  any  man  will  be 
able  to  learn  from  reading  this  bill.  In  a  word, 
we  cannot  see  but  what  the  appointment  of  a 
clerk  by  any  other  official  in  the  St^ite,  or  in  fact, 
any  other  desirable  enactment  might  not  just  as 
well  have  been  inserted  into  this  bill  as  the  one 
here   found. 

If  the  Constitution  is  to  be  regarded  as  the 
supreme  law,  then  a  law  containing  more  than  one, 
subject,  and  that  one  subject  expressed  in  the  title, 
is  in  violation  of  the  Constitution,  and  must  be 
held  so  as  long  as  we  adhere  to  the  plain  mean- 
ing  of   that  instrument. 

If  a  provision,  that  none  of  the  enumerated 
officers  shall  receive  more  than  two  thousand  dollars 
in  any  way  from  the  fees  or  perquisites  of  their 
offices,  is  a  regulation  equalizing  the  salaries  of 
such  officers,  as  seems  the  view  of  the  Legislature 
by  this  Act,  then  unless  a  clerk,  to  be  paid  one 
thousand   dollars   for    his    services   out    of    the    treas- 
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ury,  in  the  Comptroller's  office  in  some  way  tends 
to  or  is  related  to  that  desirable  end,  unquestion- 
ably there  are  two  subjects  legislated  upon  in  this 
bill,  and  the  latter  is  not  referred  to  or  expressed 
in  the  title  of  the  Act,  or  we  may  add,  is  it  seen 
that  it  can  possibly  have  been  conceived  it  had  any 
connection  with  the  purpose  of  the  regulations  es- 
tablished  by   the   bill. 

We  need  go  no  further.  Either  the  Constitu- 
,  tion  must  give  way  or  the  bill  must.  There  is 
but  one  answer  to  this  question.  The  Constitution 
must  stand,  and  by  its  mandate  no  such  "bill  can 
become  a  law,"  the  eftbrt  to  make  it  so  is  abor- 
tive— and  it  must  be  held  void  in  the  performance 
of  the  duties  of  our  position  from  which  we  dare 
not   shrink. 

The  enactment  being  a  nullity  for  this  reason, 
we    do    not    deem    it    proper    to    either    refer   to   or 

discuss  the  other  questions  presented  in  argument 
as  to  conformity  of  the  general  or  particular  pro- 
visions of  this  bill  to  the  Constitution,  as  it  is  not 
a  law,  these  provisions  as  they  stand  in  the  bill 
are  inellective,  and  therefore  do  not  call  for  con- 
struction   or    decision. 

In  conclusion,  we  but  add  that  the  provision 
of  the  Constitution  is  not  of  difficult  understanding, 
may  readily  be  conformed  to  by  minds  reasonably 
well  versed  in  the  language  of  our  jurisprudence, 
by  careful  attention  in  the  preparation  of  the  bills 
proposed  to  be  enacted.  Such  attention  is  a  most 
desirable    end    to   be    attained    in    the    action    of    our 


DECEMBER  TERM,   1879.  23 

Cleiiioiifi  V.  State. 

legislative  body.  A  construction  of  the  Constitu- 
tion tending  to  produce  this  result,  has  much  to 
recommend   it  as  a   matter  of   public    policy. 

Be  this  as  it  may,  the  theory  of  this  Court  is 
that  the  Constitution  must  control,  and  the  princi- 
ple is  settled  that  whenever  an  enactment  is  in 
violation  of  that  instrument,  it  must  and  will  be 
declared   void.     This  Act  being  such,  is  so  declared. 

The  judgment  is  reversed,  and  the  mandamus 
dismissed. 

Cooper,  J.,   dissents. 


Clemons   i;.   State, 

1.  Criminal  Law.    Indictment.    An  indictment  which  charges  that 

the  defendant  was  an  employ^  of  the  Penitentiary,  and  as  such 
"  did  aid,  assist  and  suffer  "  a  prisoner  confined  in  the  Peniten- 
tiary under  conviction  for  a  felony  to  escape,  charges  only  one 
offense,  and  is  good  under  the  Code,  $5540. 

2.  Same.     Confession,    Upon  tie  trial  of  the  defendant  for  suffer- 

ing a  convict  to  escape  from  the  Pehitentiary,  a  confession  of 
th^  defendant,  induced  by  improper  means,  may  be  used  to  the 
extent  of  showing  that  it  was  thereby  discovered  that  his  wife 
had  in  her  possession  a  draft  and  deed,  Jated  shortly  before  the 
es'ijipc,  tlie  draft  being  drawn  by  a  brother  of  the  convict,  and 


24  NASHVILLE : 


demons  v.  State. 


made  payable  to  the  defendant  or  his  wife;  and  the  deed  being 
a  conveyance  of  land  executed  by  the  convict's  wife  to  the 
defendant's  wife. 

■ 

3.  Same.  Same,  The  Attorney-General  may,  by  an  interrogatory 
to  a  witness,  show  that  the  State  is  willing  to  give  the  defend- 
ant the  benefit  of  his  explanation  of  the  instruments  tluis  dis- 
covered, and  legitimately  refer  to  the  fact  in  reply  to  the  argu- 
ment of  the  defendant's  counsel  tluit  the  defendant's  mouth 
was  sealed  by  the  law. 


FROM    DAVIDSON. 


Appeal    in    error    from    the    Criminal     Court    of 
Davidson   County.      J.   M.   Quarles,   J. 

W.  A.   Thoma    for   Clemens. 

% 
Attorney-General   Lea   for   The   State. 

Cooper,   J.,   delivered   the    opinion   of   the    Court. 

The  plaintiff  in  error  was  indicted  for  aiding  a 
prisoner  to  escape  from  the  penitentiary  where  he 
was  confined  under  a  conviction  for  a  felony.  The 
indictment  contained  three  counts,  each  charging 
that  the  defendant  "did  aid,  assist  and  suffer"  the 
prisoner  to  escape.  In  the  first  count  the  defend- 
ant is  described  as  an  oflicer  of  the  penitentiary, 
and  as  such  did  aid,  &c.  The  second  count  is  the 
same  as  the  first,  except  that  the  defendant  is 
described  as  an  employ^  of  the  penitentiary.  The 
third  count  differs  f^om  the  others  only  in  omitting 
the  averment  that  he  was  an  officer  or  en\ploye. 
On  the  trial  the  defendant  was  convicted  upon  the 
second   count. 
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It  is  now  argued  that  the  second  count  of  the 
indictment  charges  two  offenses.  This  argument  is 
based  upon  the  ground  that  the  Code,  §5540,  makes 
it  a  felony  for  any  person  to  "  aid "  a  convict  to 
escape,  and  the  second  count  of  this  indictment 
uses  both  words,  "  did  aid  and  suffer."  But  the 
distinction  between  the  two  offenses  does  not  turn 
upon  the  words  aid  or  suffer.  It  consists  in  the 
fact  whether  the  person  was  or  was  not  an  officer 
or  employfe  of  the  penitentiary.  If  he  was  not, 
then  the  offense  provided  for  in  section  5539  can 
alone  be  committed,  whether  the  offense  was  com- 
mitted by  active  aid  or  mere  sufferance.  If  he  was 
an  officer  or  employ^,  section  5540  would  apply. 
The  second  count  was  under  the  latter  section, 
and  the  words  aid  and  assist  were  mere  surplusage, 
or  expressive  of  an  act  by  which  the  defendant 
"  did  voluntarily  suffer "  the  convict  to  escape. 
Only   one   offense   is    charged. 

The  defendant  was  employed  in  the  penitentiary 
to  drive  a  furniture  cart,  and,  on  the  day  of  the 
escape  of  the  prisoner,  he  had  driven  the  cart  into 
the  penitentiary  and  taken  out  a  load  of  furniture 
about  the  time  or  shortly  before  the  convict  was 
missed.  The  defendant,  although  sent  for,  kept 
away  from  the  penitentiary  for  a  day  or  two. 
When  he  did  come,  the  Warden  of  the  peniten- 
tiary and  one  of  the  lessees  took  him  into  a  room 
and  locked  the  door,  and,  upon  certain  promises, 
obtained  from  him  a  confession.  What  took  place 
was   detailed    to   the    Judge   in   the    absence    of    the 
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jury,  and  he  expressly  excluded  from  the  jury  all 
the  conversations  and  confessions,  except  the  state- 
ment by  the  defendant  that  his  wife  had  in  her 
possession  a  draft  and  deed.  These  were  sent  for, 
and  the  wife,  at  the  instance  of  the  defendant, 
delivered  thera  to  the  Warden.  The  draft  was  for 
money,  signed  by  a  brother  of  the  convict  who 
was  suftered  to  escape,  and  was  payable  to  the 
defendant  or  his  wife.  The  deed  was  the  convey- 
ance of  three  lots  in  the  State  of  Illinois  by  the 
convict's  wife  to  the  defendant's  wife.  Both  instru- 
ments  bore   date   shortly    before   the   escape. 

The  error  assigned  is,  that  the  Court  admitted 
the  prisoner's  statement  or  confession  in  relation 
to  the  possession  of  the  draft  and  deed.  It  is 
not  denied  that  confessions,  induced  by  improper 
means,  may  be  used  to  the  extent  of  showing  that 
the  prisoner  had  knowledge  of  the  facts  to  the 
discovery  of  which  his  confession  led.  Rice  v.  Statey 
3  Heis.,  215;  White  v.  State,  3  Heis.,  338.  The 
argument  is  that  the  rule  does  not  apply  to  this 
case,  because  the  facts  discovered  have  no  necessary 
connection  witli  the  crime  of  which  the  prisoner  is 
charged.  We  are  unable  to  concur  in  this  view 
of  the  law.  It  is  true  the  facts  before  us  cannot 
be  said  to  have  as  direct  a  bearing  on  the  offense 
as  the  discovery  of  stolen  goods  in  the  case  of 
larceny.  But  they  have  a  bearing,  and  a  very 
palpable  one,  on  the  particular  offense,  nearly  if  not 
quite  as  much  so  as  the  discovery  of  goods  taken 
from   a   burning   building    upon   the   crime  of    arson, 
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for    which    the    prisoner    was   tried   in    Deathridge  v. 
State^   1    Sneed,   76. 

The  Attorney-General,  after  the  Court  liad  ex- 
cluded all  the  evidence  of  confessions  except  so 
much  as  led  to  the  discovery  of  the  draft  and 
deed,  asked  the  witness  what  the  defendant  said 
as  to  where  he  got  the  deed  and  draft,  an<l  what 
was  the  consideration  for  them.  The  defendant 
objected,  and  the  Court  would  not  allow  the  ques- 
tion to  be  answered.  Afterwards,  in  the  argument 
of  the  cause,  the  defendant's  counsel  argued  that 
the  defendant  could  not  explain  the  possession  or 
consideration  of  the  deed  and  draft  referred  to  in 
the  testimony,  because  his  wife  was  incompetent  to 
testify,  and  defendant's  mouth  was  sealed  by  the 
law.  To  which  the  Attorney-General  replied  that 
the  defendant  could  have  takon  the  deposition  of 
the  parties  who  made  the  instrument ;  and,  more- 
over, the  State  had  offered  to  let  what  the  defend- 
ant had  said  about  them  go  before  the  jury,  and 
the  defendant  would  not  permit  it.  It  is  said  this 
was  improper  on  the  part  of  the  Attorney-General, 
but  we  cannot  see  it  in  that  light.  The  Attorney- 
General  had  the  right  to  show  by  his  questions 
that  the  State  had  no  objection  to  the  defendant's 
exi>lanations,  and  his  reply  was  a  legitimate  com- 
ment  on    the   facts. 

There   is   no   error   in   the    record,   and   the    judg- 
ment   must   be    affirmed. 
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Davidson  County  r.  P.  Olwill,  use,  etc, 

G.    K.  Whitworth,    Trustee,   r.    State    ex.  rel.  John 

Overton. 

County  Court.  Warrants,  May  bear  interest  token.  The  County 
Court,  as  the  repi-esentatlve  of  the  county,  may,  In  considerri- 
tion  of  forbearance  to  sue,  contract  with  a  creditor  of  the 
county  for  the  payment  of  interest  on  a  county  warrant  alter 
its  registration  by  the  Trustee,  until  there  is  money  in  the 
treasury  to  meet  it  in  its  regular  order,  but  no  longer. 


FROM     DAVIDSON. 


Appeal  in  error  from  the  Circuit  Coui't  of  Da- 
vidson   Couiit)%       Frank   T.    Reid,    J. 

.  T.   L.   DoDD   for   The    County. 

R.    McP.   Smith   for  Olwill. 

Cooper,   J.,   delivered   the   opinion   of    the   Court. 

These  are  agreed  cases,  gotten  up  for  the  pur- 
pose of  testing  the  liability  of  the  county  of  Da- 
vidson for  interest  upon  county  warrants,  under 
orders  of  the  County  Court,  intended  to  confer 
upon  the  holders  of  the  warrants  the  right  to  de- 
mand and  receive  i.nterest.  The  judgment  in  each 
case    was     in     favor    of    the    claim    of    the    Avarrant 


DECEMBER   TERM,  1879.  29 


David •«on  County  v.  Olwill. 


holder,  and  the  county  in  the  one  case  and  the 
County  Trustee  in  the  other  have  appealed  in 
error. 

Taking  the  warrant  and 'the  facts  agreed  in  the 
first  of  these  cases  as  fairly  presenting  the  question 
sought  to  be  raised,  we  find  that  Thos.  S.  Marr, 
for  whose  use  the  suit  is  brought,  is  the  owner 
of  a  county  warrant,  No.  2,518,  dated  January  26, 
1877,  duly  issued  and  made  payable  to  P.  Olwill, 
on  account  of  St.  Mary's  Orphan  Asylum,  and  by 
him  transferred  to  Marr,  for  $240.  This  warrant 
was  presented  to  the  County  Trustee  for  payment, 
and  stamped  with  the  date  of  presentation,  thus: 
"  Registered  March  5,  1877,  Trustee's  office,  David- 
son   County,   Tenn." 

On  January  6,  1880,  the  County  Court  made 
the  following  order,  which  was  duly  entered  on  its 
minutes  : 

"State  of  Tennessee,  Davidson  County.  At  the 
January  Term  of  said  County  Court,  on  the  first 
Monday  of  said  month,  the  following  proceedings 
were    had : 

"  Whereas,  about  four  years  ago  the  County 
Judge  was  instructed  by  this  Court  to  obtain  from 
Judge  Baxter  an  opinion  on  the  question  as  to 
whether   county   warrants   draw   interest;   and 

"  Whereas,  Judge  Baxter  did  give  an  opinion  in 
which  he  decided  that  county  warrants  drew  in- 
terest  from   date   of    demand    and    registration ;   and 

"  Whereas,  the  Justices  of  the  County  Court 
then   assembled,    in    order   to  stop   numerous  lawsuits 
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about  to  be  brought  against  the  county  on  past 
due  county  warrants,  agreed  that  county  warrants 
should  bear  interest  at  the  rate  of  six  per  cent, 
from   the  date   of    registration ;    and 

*'  Whereas,  parties  then  about  to  bring  suit 
stopped  all  proceedings  against  the  county  by  rea- 
son   of    the   said   understanding   and  agreement;    and 

"  Whereas,  numberless  suits  are  being  brought 
against   the   county   on    county   warrants;   therefore, 

"  Be  it  resolved,  by  the  County  Court  of  the 
Couirty  of  Davidson,  That  all  lef^ally  issued  county 
warrants  now  outstanding,  and  all  county  warrants 
hereafter  issued,  shall  bear  interest  at  the  rate  of 
six  per  cent,  from  the  date  of  registration  by 
the  County   Trustee." 

It  is  agreed  that  in  1875,  it  being  disputed 
whether  county  warrants  bore  interest,  Thos.  S. 
Marr  brought  suit  against  the  county  on  a  county 
warrant  in  the  Circuit  Court,  of  which  the  Hun. 
N.  Baxter  was  then  the  Judge,  as  a  test  suit,  and 
on  the  trial,  after  argument,  recovered  a  judgment 
for  the  amount  of  the  warrant  with  interest  there- 
on, at  the  rate  of  six  per  cent  per  annum,  from 
the  date  of  its  presentation  to  the  County  Trustee  for 
payment.  The  Circuit  Judge  was  of  opinion,  and  so 
held,  that  the  warrant  would  bear  interest  after  pre- 
sentation. This  suit  was  accepted  as  a  test  case  by 
the  county,  and  to  avoid  similar  suits,  the  County 
Court,  at  a  subsequent  quarterly  term,  during  the 
year  1875,  ordered  that  thereafter  the  Trustee  of 
the   County    allow   interest   accordingly,   and    that   he 
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should  procure  a  stamp  wherewith  to  stamp  on 
each  warrant  the  date  of  its  first  presentation  to 
him  for  payment,  which  was  done.  It  was  the 
practice  of  the  Trustee  afterwards  to  stamp  the 
warrants  presented,  and  allow  interest  from  that 
time.  This  practice  continued  until  the  recent  de- 
cision of  this  Court  in  Camp  v.  Knox  County ,  3 
Lea,  199.  This  order  of  1875  was,  however,  not  en- 
tered on  the  minutes  of  the  Court.  It  was  re- 
duced to  writing,  and  then  duly  passed  and  filed 
This  has  been  a  frequent  practice  of  the  Countj 
Court  in  regard  to  orders  of  a  legislative  character. 
After  the  decision  of  this  Court,  many  suits  were 
brought,  and  many  more  threatened,  with  a  view 
to  reduce  the  claims  against  the  county  to  an  in- 
terest  bearing   form. 

In  order  to  prevent  the  accumulation  of  costs 
by  suits,  and  in  justice  to  those  persons  who  had 
forborne  to  sue  in  consequence  of  the  previous 
order  of  1875,  the  order  of  January,  1880,  was 
passed. 

The  holders  of  the  warrants  now  in  controversy 
claim  interest  on  the  same  from  ttie  date  of  pre- 
sentation to  the  Trustee,  being  subsequent  to  the 
passage  of  the  order  of  1875,  and  at  any  rate 
from  the  6th  of  January,  1880,  the  date  of  the 
last  order. 

The  Court  below  gave  judgment  for  interest 
from   the   date   of    the   presentation    of   the    warrant. 

In  the  case  of  Camp  v.  Knox  County,  this  Court 
held,   that   the   warrant   of    the    Judge,  or   Chairman 
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of  the  Count}^  Court,  upon  the  County  Trustee  for 
the  payment  of  claims  against  the  county,  was  only  a 
mode  of  reaching  the  money  in  the  county  treasuiy, 
and  could  not  be  treated  as  negotiable  or  bearing 
interest.  With  the  soundness  of  these  conclusions  we 
are  thoroughly  satisfied.  It  was  expressly  said  in  that 
case  that  the  power  of  the  County  Court  to  make 
contracts  bearing  interest  was  not  involved.  The 
decision  only  undertook  to  construe  the  character 
and  quality  of  the  warrant  by  which,  under  the 
provisions  of  our  statute  law,  the  payment  of 
money  out  of  the  treasury  was  regulated,  leaving 
open  for  determination  the  power  of  the  Court  to 
stipulate  for  the  payment  of  interest,  upon  a  suf- 
ficient consideration,  as  an  incident  to  any  contract 
which  the  Court  could'  validly  make.  Other  Courts 
have  reached  the  same  conclusions,  and  made  a 
similar  reservation  :  Pekin  v.  Reynolds^  31  111.,  529 ; 
Chicago  v.  People^  56  111.,  327;  Madison  County  v. 
Bartlett,  1  Scam.,  67;  Allison  v.  County,  5  Pa.  St., 
351. 

"  Every  county,"  says  the  Code,  "  is  a  corpora- 
tion, and  the  Justices  in  the  County  Court  as- 
sembled are  the  representatives  of  the  county,  and 
authorized  to   act   for  it."     Code,   402. 

By  the  next  section  it  is  provided  that  suits 
may  be  maintained  against  a  county  for  any  just 
claim  as  against  other  corporations,  the  process  to 
be  served   upon   the    presiding  officer. 

Section  404  is:  "Each  county  may  acquire  and 
hold   property    for    county    purposes,    and    make    all 
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contracts  necessary  or  expedient  for  the  manage- 
ment, control  and  improvement  thereof,  and  for  the 
better  exercise  of  its  civil  and  political  powers : 
may  make  any  order  for  the  disposition  of  its 
property,  and  may  do  such  other  acts,  and  exercise 
such   other  powers,   as   may  be  allowed   by   law." 

These  provisions  clearly  confer  upon  the  county 
corporate  existence,  with  the  right  to  sue  and  be 
sued,  and  hold  property,  and  with  power,  through 
the  Justices  in  County  Court  assembled,  to  make 
contracts  touching  its  property,  or  for  the  bet- 
ter exercise  of  its  civil  and  political  powers. 
Unless  controlled  by  other  legislation,  the  authority 
would  be  ample  to  cover  the  action  of  the  County 
Court  in  the  present  case,  treating  what  is  done  as 
in  the  nature  of  a  contract  in  the  exercise  of  its 
civil  power. 

By  the  Code,  4190,  4191,  the  number  of  Justices 
required  to  make  appropriations  of  public  money  is 
prescribed.  Section  4215  enumerates  the  purposes 
for  which  appropriations  may  be  made,  and  section 
4216  directs  that  no  appropriation  shall  be  made 
for  any  other  purpose  unless  specially  provided  for 
by   law. 

By  section  4195  it  is  enacted:  "In  making  ap- 
propriations of  money,  the  vote  of  the  justices 
present  shall  be  taken  by  ayes  and  noes,  the  Clerk 
calling  and  recording  the  name  of  each.  Justice, 
together  with  his  vote,  aye  or  no,  as  it  is  given, 
which  shall  be  entered  on  the  minutes,  together 
with   the  items   of   allowance." 


84  o.      NASHVILLE: 


Davidson  County  v.  OlwIU. 


These  are  wholesome  and  salutary  regulations  iu 
regard  to  the  mode  of  exercising  the  power  of  ap- 
propriating public  money,  and  limitations  of  the 
power    itself. 

The  County  Court,  as  the  representative  of  the 
county,  cannot  go  beyond  the  authority  delegated 
to  it  by  the  law.  The  question,  therefore,  comes 
to  this,  can  the  county,  upon  a  sufficient  considera- 
tion, contract  for  the  payment  of  interest  on  any 
claim  against  it  for  which  it  is  authorized  to  make 
an   appropriation,   and  has   made  the   appropriation  ? 

Interest  for  money  as  a  legal  consequence  was 
unknown  to  the  common  law:  Cherry  v.  ManUy 
Cooke,  268.  It  has,  however,  been  given  by  statute 
on  judgments,  and  on  a  large  class  of  assignable 
and  negotiable  instruments,  and  upon  liquidated  ac- 
counts signed  by  the  parties:  Code,  1942,  1945. 
It  is  defined  by  the  Statute  to  be  the  compensa- 
tion which  may  be  demanded  by  the  lender  from 
the  borrower,  or  the  creditor  from  the  debtor,  for 
the  use  of  money :  Code,  1943.  In  all  cases  which 
are  left  as  at  common  law,  the  jury  has  an  equi- 
table power,  and  may,  in  the  form  of  damages, 
gi^e  interest,  if  they  think  justice  demands  it: 
Cole  V.  SandSy  1  Tenn.,  106.  Under  our  statutes 
and  decisions  interest  has  become  an  incident  of 
debt  after  maturity,  because  either  given  by  posi- 
tive law,  or  in  the  absence  of  countervailing  equity, 
by  the  inevitable  verdict  of  the  jury,  or  by  the 
court  acting  in   the  place   of   the  jury. 

The    power    to    sue    and    be    sued,    it  has   been 
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held,  gives  to  a  municipal  corporation  the  right  to 
settle  or  compound  claims:  Petersburg  v.  Mappin^ 
14  111.,  198;  Supervisors  v.  BoweUj  4  La.,  24. 
Growing  out  of  its  authority  to  create  debts  and 
incur  liabilities,  a  municipal  corporation  has  power 
to  settle  disputed  claims  against  it,  and  an  agree- 
ment to  pay  them  is  not  void  for  want  of  consid- 
eration: Augusta  v.  Leadbetter^  16  Me.,  45;  People 
V.  Coon^  25  Cal.,  648.  It  may  annex  conditions  to  a 
proposal  of  settlement:  Merrill  v.  Dexfield^  80  Me.,  157. 
If  it  has  obtained  a  contract  which,  by  mistake 
or  a  change  of  circumstances,  operates  oppressively 
on  the  other  party,  an  agreement  to  make  an  ad- 
ditional compensation  or  to  modify  and  annul  the 
contract,  is  not  invalid  for  want  of  consideration: 
Bean  v.  Jay^  23  Me.,  117;  Meech  v.  Buffalo^  29 
N.  Y.,  198.  These  principles  equally  apply  to  a 
corporation  whose  powers  are  limited  whenever  the 
particular  contract  is  within  the  power  granted. 
The  rule  as  to  interest  on  debts  against  a  mu- 
nicipal corporation  does  not  ordinarily  difier  from 
that  which  applies  to  individuals :  Langdon  v.  Gas- 
tleton,  30  Yt.,  285  It  has  been  held  in  Missouri, 
under  a  statute  providing  generally  that  creditors 
shall  be  allowed  interest,  that  county  warrants 
draw  interest  from  date  of  presentment:  Bobbins 
V.  County  Courty  3  Mo.,  57.  In  other  States, 
county  warrants  have  been  treated  as  instruments 
bearing  interest:  Clark  v.  DesMoines^  19  Iowa,  199. 
In  this  State  they  are  only  checks  or  vouchers, 
and   do  not  of  themselves  bear  interest,  nor  do  they 
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extinguish  the  original  debt  for  which  they  may  be 
given.  The  creditor  may  sue  on  the  original  claim, 
and  in  some  States  he  can  only  sue  thereon  :  AUU 
son    V.    County y   5  Pa.   St.,    351. 

With  these  principles  in  view,  let  us  see  how 
the  case  before  us  stands.  The  County  of  David- 
son is  largely  in  debt,  beyond  its  present  means 
to  pay,  and  liable  to  be  sued  upon  demands,  which 
have  been  legally  allowed  by  its  representative, 
the  County  Court,  properly  audited,  and  for  whose 
payment  warrants  have  been  issued.  If  sued,  the 
expenses  of  suit  must  be  borne  by  the  county,  and 
the  judgment  which  will  be  recovered  will  certain- 
ly bear  interest,  and  the  creditor  may  be  also  en- 
titled to  interest  on  his  demand  by  law,  or  the 
jury  may  allow  him  interest  by  way  of  damages. 
The  county  might  compromise  the  debt  or  the  liti- 
gation. Why  may  it  not  in  advance  avoid  the 
expense  of  litigation  by  stipulating  that  it  will  pay 
interest  in  consideration  of  the  creditors'  forbearance 
to  sue?  The  costs  of  suit  would  be  an  incident 
of  the  demand  for  which  the  county  would  be 
liable,  and  the  County  Court  would  be  compelled 
to  appropriate  the  public  money.  So,  interest  on 
the  debt  would  be  an  incident  for  which  an  ap- 
propriation must  necessarily  be  made  if  given  by 
law,  or  the  verdict  of  a  jury.  An  amicable  ad- 
justment by  which  interest  is  conceded  in  consid- 
eration of  forbearance  is  within  the  competency  of 
the  County  Court,  w^henever  it  is  authorized  to 
levy   a  tax,   or   appropriate  the  public  money  to  pay 
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the  debt.  And  the  rule  would  equally  apply  to 
past  due  obligations  as  to  those  now  maturing  or 
being  created.  For,  if  such  obligations  were  sued 
upon,  the  jury  would  almost  certainly  give  interest 
by  way  of  damages,  the  delay  to  sue  having  been 
occasioned  by  the  act  of  the  county  in  sanctioning 
the  allowance   of   interest   on   such   claims. 

It  is  obvious,  however,  that  the  County  Court 
cannot,  by  a  general  order  or  resolution,  make  all 
county  warrants  bear  interest  indefinitely.  That 
would  be  to  nullify  the  decision  of  this  Court, 
and  the  policy  of  requiring  the  prompt  payment 
of  county  debts.  Moreover,  the  power  to  bin*! 
the  county  tor  the  payment  of  interest  is  not 
general,  but  special,  and  must  be  sustained  by  a 
consideration.  It  is,  therefore,  limited  to  the  for- 
bearance demanded  by  the  public  exigency.  Strictly 
speaking,  there  should  be  a  specific  contract  upon  a 
definite  consideration  in  each  case.  The  difficulty 
and  expense  of  a  rigid  enforcement  of  this  rule  in 
the  case  before  us  would  neutralize  the  benefit 
sought  to  be  obtained.  The  circumstances  may 
justity  a  liberal  construction  of  the  order  of  the 
County  Court,  with  a  view  to  do  equity  as  to  the 
past  transactions,  where  all  parties  have  acted  in 
good  faith  upon  the  same  conception  of  their  rela- 
tive rights,  and  yet  no  t  throw  open  too  wide 
a  door  for  unwarranted  license  in  the  future.  The 
County  Court  can  only  contract  for  the  payment 
of  interest  on  the  county  debt,  in  consideration  of 
the  creditor's   forbearance,   so   long  as.  that    forbear- 
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anoe  can  be  held  to  be  for  the  benefit  of  the 
county,  and  that  would  only  be  until-  there  was 
money  in  the  county  treasury  to  pay  the  warrant 
in  its  regular  order:  Code,  427,  sub-sec.  4.  After 
that,  the  liability  of  the  county  for  interest  ceases 
and  the  creditor  must  look  to  the  Trustee  and  his 
official,  sureties,  who  then  become  liable  for  the 
interest,  and  the  liability  may  be  enforced  by  mo- 
tion :  Code,  3613.  The  law  makes  ample  provision, 
by   this   section   and  sections   429    and    430,    for    the 

enforcement  of  the  creditor's  rights.  Neither  the 
creditor    nor     the    County     Court     can     charge     the 

county  with  interest  after  the  money  in  the  treus- 
urj',  subject  to  the  creditor's  call,  is  ready  to  meet 
his  demand.  The  language  of  the  resolution  or 
order  of  the  County  Court,  so  far  as  it  implies 
more  than  this  for  the  future,  is  clearly  ul&a  vires 
and  void.  The  County  Court  cannot  make  a  contract 
to  pay  interest  on  county  warrants  beyond  the  point 
of  time  when  there  is  money  in  the  treasury  to 
pay   them. 

The  resolution  alleged  to  have  been  passed  by 
the  County  Court  in  1875,  though  never  entered 
on  its  minutes,  was  simply  void.  The  County 
Court  must  act  in  the  mode  prescribed  by  law. 
The  fact  can  only  be  looked  to  as  explanatory  of 
the  conduct  of  the  county  and  its  creditors,  and  as 
an  inducement  to  the  passage  of  the  order  or  reso- 
lution  of  1880. 

The  result  is,  that  the  latter  resolution  or  order 
may    be  treated    as    a    contract,    with     existing    and 
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future  creditors,  for  the  payment  of  interest  on  eacli 
of  their  warrants  from  the  date  of  registration  un- 
til there  is -money  in  the  treasury,  after  the  date 
of  its  passage,  to  pay  the  warrant,  and  no  longer. 
In  this  view,  the  judgments  in  the  two  casos 
before  us  are  not  erroneous,   and    will    be  affirmed. 


J.  W.  IIoRTON  &  Wife  v.  Mayor  &  City  Council  of      „J^ 

Nashville. 

CiTANCKnY  Court.  No  jurisdiction  to  compel  municipal  corporations 
to  ezerrise  Utgislative  discretion.  Damages,  The  Court  of  Chan- 
cery has  no  power  to  compel  a  municipal  corporation  to  exer- 
cise a  power  left  to  its  legislative  discretion,  and  therefore,  a 
hill  to  coerce  the  construction  of  a  sewer  Int  a  particular  direc- 
tion cannot  he  entertained;  nor  has  the  Court  Jurisdiction  of 
a  claim  for  damages,  by  reason  of  a  defective  sewer,  except  as 
an  incident  to  some  recognized  ground  of  equity. 


FROM    DAVIDSON. 


Appeal  trom  the    Chancery    Court  .at    Nashville 

J.    M.    QUARLBS,    Sp;    Ch. 
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W.  H.  HuMPflRBYS  and  J.  W.  Horton,  for  com- 
plainants. 

Summary    of    brief    of    .W.    H.    Humphreys,    for 
complainants : 

The  bill  charges  the  flooding  of  cellars  and  the 
contamination  of  the  atmosphere,  from  time  to 
time,  of  houses  and  street,  by  the  bursting  and 
leaking  of  a  sewer  constructed  by  the  city  authori- 
ties. This  is  an  indictable  nuisance,  whether  com- 
mitted by  individuals,  private  or  municipal  corpora- 
tions, by  Code  and  by  common  law.  Code,  sees. 
4884,  4913,  4915,  "deposit  of  filth,  offal  and  noi- 
some substances.''  Bishop  title  Nuisance;  People  v. 
Albany.  11  Wend.,  539,  pond  of  putrid  matter. 
State  V.  ShelbyvilUy  4  Sneed,  176;  slaughterhouse, 
6  Best  k  Smith,  609 ;  stagnant  sewage  in  canal ; 
19  Howard,  290,  citing  conviction  of  Boston  of 
sewer  nuisance:  Wood,  488.  The  court  orders  the 
sheriff  to  abate  on  conviction,  at  the  defendant's 
expense.  Code,  sees.  4834,  4913,  4915;  6  Parker, 
22.  Municipal  corporations  niay  abate  without  con- 
viction by  order  to  police  force :  18  Ark.,  252. 
Where  an  indictable  nuisance  exists  there  is  a 
remedy  by  action  by  parties  injured :  1  Black,  39. 
And  a  remedy  by  abatement  by  bill  9  Moak,  530. 
Actions  may  be  maintained  for  improper  grade  of 
sewer,  improper  dimensions,  waut  of  repairs,  or 
obstructions  resulting  from  design  or  negligence, 
from  which  defects  injury  necessarily  results  to  in- 
dividuals.     '^  The  right  to    construct    a    sewer  does 
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not  include  the  right  to  create  a  nuisance ;''  they 
must  be  so  constructed  and  so  managed  as  not  to 
create  a  nuisance ;  18  Am.,  187,  Mass.  "  When 
a  nuisance  appears  there  is  an  excess  of  jurisdiction :" 
Per  Cocley,  35  Mich.,  800;  74  N.  Y.,  265;  66  N. 
Y.,  297;  22  Am.,  471,  47  Ga.,  268;  108  Mass., 
265-  50  Mo.,  510;  19  How.,  290;  80  Ind.,  237: 
104  Mass.,  13.  The  structure  itself  is  ultra  vires. 
The  city  authorities  had  no  right  to  appropriate 
private  property  for  the  construction  of  a  sewer 
wbeu  they  had  a  practicable  and  reasonable  line 
to  the  designated  point  by  street  and  alley,  costing 
nothing  and  injuring  no  one,  It  was  a  trespass 
and  ultra  vires:  15  Barb.,  210;  30  Barb.,  494;  8 
Moak.,  887;  2  Swan,  540:  Story,  927,  955;  Daniel, 
1630;  4  M.  A  C,  251.  This  to  be  ascertained  by 
survey:  8  Rich.  Eq.,  211 ;  6  Cush.,  65;  2  Hum.,  554, 
471.  Individuals,  private  and  public  corporationp, 
boards  of  health  and  commissioners  of  sewers  and 
other  public  functionaries,  are  subject  to  be  re- 
strained from  creating  or  continuing  nuisances.  The 
right  to  pure  air  and  pure  water  are  primary  rights, 
and  entitled  to  constitutional  protection.  Birming- 
ham, Leeds  and  other  cities  restrained  from  dis- 
charging contents  of  sewers  into  streams.  Leeds 
pleaded  that  it  had  no  other  means  of  disposing  of 
its  sewage  than  by  discharging  the  contents  of  its 
sewers  in  the  Ayre,  as  it  had  done.  This  was 
held  no  defense  for  violation  of  substantial  legal 
rights.  Navigation  of  the  Thames  protected  from 
obstruction  by   commercial    fixtures    erected    by    the 
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city  of  London ;  North   River  protected   against  au- 
thority  of  the   city   of  New    York,    and    commercial 
fixtures  ordered  to   be    removed  as  a    nuisance;     li- 
cense  of   the   city   of   Charleston   held   no  protection 
for  cotton   press ;    New  York   City    prohibited   from 
erecting  depot    for    emigrants    on    city    property,   or 
permitting  it  to   be  done;  3  Barb.,   225;   Story,  925; 
4  K.   &  D.,   525;    2   Mylne   &    C,    129;    26    N.    Y., 
'l54;    11   Rich.    Eq.,    211.      The    liabilities    of   cities 
«ire  the   same    as   those   of  individuals,   by  action  by 
indictment  and  by  bill:    Willard,   400;    Wood,   472, 
473,   474.    The    decree    may    be    merely    prohibitory, 
or  it  may  prescribe  what  shall   be  done,  as   that  a 
ditch   be  filled:    11    Cal.,  104;    that  a    dam    be    re- 
duced in   height    two  feet :    2   Sumner,    297 ;    or  re- 
moved  entirely:    1   Tenn.,   199;    1   Hum.,    133;  that 
water  pipes   laid  down   be  taken   up :    8   Moak.,   40. 
that   a   stream  diverted  be  restored  in  twelve  months 
and  that  plaintifi    have   damages  for    the    diversion : 
40   N.   Y.,   191;    that    a    draw    be    constructed     of 
specified  dimensions  in  a  bridge  to  open  navigation : 
13   How.,  630;    that    a    stairway    in    the    street    be 
prohibited   and   balcony   be   removed :    6   Heis.,    440 ; 
that  county  courts  opening  a    "  shunpike "    road   be 
compelled  to  close  it  as  a  nuisance  to  a  franchise: 
8   Hum*,   354;    that    corporate    authorities    shall    not 
deliver   sewage   into   a  stream,   and    that    they    shall 
close  a    sewer:    Daniel    2303,    1638;    and    so    it    is 
contended   municipal  authorities  can   be  compelled  to 
extend  a  sewer,    not    on   the    ground  of   public   ex- 
pediency, but  on   the  ground   that  the  sewer  creates 
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a  nuisance,  and  that  the  extension,  so  far  as  is 
necessary  to  abate  that  nuisance,  is  the  best  means 
of  accomplishing  the  object,  as  shown  by  the  en- 
gineer's report.  When  a  sewer  necessarily  creates 
a  nuisance,  as  demonstrated  by  time,  the  abatement 
may  necessarily  compel  a  modification  of  the  sewer. 
It  is  an  unlawiul  structure  and  ultra  vires.  It  is 
no  invasion  of  discretionary  power,  for  they  have 
no  discretion  to  violate  the  rights  of  property  and 
of  the  public.  The  jurisdiction  is  ^^a  valuable 
superintending  jurisdiction  to  confine  public  func- 
tionaries and  public  corporations  within  the  boun- 
daries of  law."  Frewin  v.  LewiSj  4  Mylne  &  C, 
254;  Story,  955;  A.  Daniel,  1680;  Wood,  754. 
The  prayer  for  abatement  and  the  prayer  for  gen- 
eral relief  contained  in  the  bill  are  prayers  for  all 
the  relief  a  court  of  chancery  is  competent  to  give 
in  the  premises,  extension  included ;  and  they  are 
prayers  for  all  the  writs  authorized  by  the  Code, 
such  as  writs  of  fi.  fa.  for  damages,  writs  for  pos- 
session, and  writs  of  injunction,  without  any  special 
application  therefor;  for  such  writs  are  writs  of 
execution,  and  if  special  application  were  necessary 
the  bill  could  be  amended  at  the  hearing:  Code, 
4488;  Daniel,  Cooper's  ed.,  898,  1614;  12  C.  C. 
Green,  155,  189;  Hicks.,  221;  6  John  Ch.  1;  4  Page, 
219,  248.  Bills  for  unliquidated  damages  are  not 
entertained,  but  when  a  nuisance  is  abated,  or  waste 
or  trespass  restrained,  or  contracts  enforced  specifi- 
cally, or  trusts  enforced,  or  dower  decreed,  or  other 
equities  are    enforced,    the    court    may    decree  dam- 
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ages,  liquidated  or  unliquidated,  in  order  to  close 
the  litigation  The  Act  of  1877,  eh.  — ,  does  not 
repeal  this  jurisdiction  over  damages,  but  was  in- 
tended to  leave  that  jurisdiction  as  it  was  before: 
Story,  794,  797,  1314,  516,  527;  40  N.  Y.,  191;  8 
Rich  Eq.,  40;  1  Hum.,  1;  Wood,  778;  43  N.  H., 
249,   499. 

The  Legislature  having  authorized  a  trial  of  facts 
by   a  jury   in   the   chancery   court  as  in    the    circuit 

« 

courts,  when  demanded,  and  prohibited  jury  trials 
in  chancery  and  circuit  courts,  when  not  demanded, 
and  authorized  the  court  to  decide  questions  legal 
and  equitable  in  cases  of  which  it  has  jurisdiction, 
it  would  seem  that  the  court  had  authority  to  de- 
cree damages,  though  the  equitable  relief  be  not 
granted.  This  is  the  law  in  England,  and  is  stated 
by  high  authority  to  be  the  law  in  two-thirds  of 
the  States.  Code,  4455,  8008;  2  Johns  &  H.,  555; 
1   Degex,   488  r    8   Moak,   837;    13    Moak,    564. 

Complainants  cannot  be  deprived  ot  their  right 
to  abate  an  existing  indictable  nuisance  by  con- 
tamination of  the  atmosphere,  by  the  fact  of  its 
long  continued  existence.  The  structure  is  illegal 
as  to  the  public  and  as  to  individuals:  Wood,  725, 
828:  1  Bax.,  55;  76  K  C,  676;  27  Texas,  304; 
9  Wend.,  315;  6  Parker,  763.  Nor  can  they  be 
deprived  of  this  right  by  acquiescence  short  of 
twenty  years  in  a  case  of  private  nuisance:  1  Bax, 
355;  1  Hum.,  410;  11  Hum.,  166;  if  at  all  where 
the  air  is  contaminated  by  a  sewer:  Story,  929,  D. 
Nor   can    assent    given    for   the   construction   of    the 
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sewer  constitute  a  defense,  unless  it  was  given  with 
a  knowledge  that  a  naisance  would  be  created  by 
the  structure:  Wood,  986,  624,  860,  and  authorities 
there  cited. 

W.  K.  McAlisteb,  for  defendant? 

Cooper,  J.,  delivered  the  opinion  ot    the    Court. 

The  Chancellor  overruled  a  demurrer  to  the 
bill,   and  the  defendant  appealed. 

It  appears  from  the  bill  as  amended,  and  as  it 
comes  before  us,  that  complainant,  Anna  E.  Hor- 
ton, wife  of  J.  W.  Horton,  became,  on  February 
20,  1875,  the  owner  for  life,  with  remainder  to  her 
two  children,  by  deed  of  gift  from  her  father,  of 
an  improved  lot  on  Broad  street,  in  Nashville, 
fronting  twenty-three  feet  eight  inches  on  Broad 
street,  and  running  back  one  hundred  feet.  In 
the  year  1872,  the  corporate  authorities  of  the  city 
constructed  a  sewer  across  Broad  street,  and  under 
the  house  erected  on  said  lot,  and  other  houses  ad- 
joining thereto,  upon  a  lot  in  the  rear,  and  thence 
by  open   drain   into   Wilson's   Spring  branch. 

This  sewer  was  at  first  sufficient  for  the  purpose 
intended,  but  the  corporate  authorities  from  time 
to  time  constructed  other  sewers  and  surface  gut- 
ters, and  connected  them  with  the  original  sewer, 
whereby  the  latter  became  the  only  means  of  es- 
cape for  the  water  and  foul  drainage  of  a  large 
additional   territory,  the   rainfall    of   which    territory 
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would    not    naturally    flow    upon    the    property    in 
question,   but   would  find    its    way    to    the    river    in 
other    directions.       The     result    is    that    the    volume 
of    drainage,   in   hard   rains,   breaks   open  the    sewer 
under    the    house,    injuring    the    walls    and    article's 
stored  therein,    rendering    the    cellar    valueless,    and, 
by    filling    the    upper    rooms    with    foul    gases    and 
efiluvia,   making    the   building    unhealthy,    and   unfit 
for    either    residence    or    business.      The    sewer    has 
also   been   permitted   negligently,   from   time  to  time, 
to   become   obstructed,  so  that  the   property  of  com- 
plainant, and  other  property  on  both  sides  of  Broad 
street,  were  flooded  by  sewage  and  injured.     On  Sep- 
tember 30,   1876,   the   city  engineer  called   the  atten- 
tion  of   the   corporate  authorities  to  the  insufficiency 
of  the  sewer  for  the  drainage  thrown  upon  it,  and  to 
the  necessity  of  a  new   sewer  along  Broad   street  to 
the  river.     On  March  26,  1878,  the  Mayor  of  the  city, 
in  a   message  to  the  common  council,  called  their  at- 
tention  to   the   condition    of    the    sewer,   and   recom- 
mended   the    construction    of    a    new     sewer    alonrr 
Broad  street    to    the    river.       And   just    before    the 
filing    of  the    bill,    on    October    1,    1878,   the    com- 
plainants  petitioned   the   corporate    authorities    for   a 
removal  of  the   nuisance   and    for    damages,   without 
avail.       The  prayer   of   the   bill  is  that  the  corporate 
authorities    be,    by    the    final    decree,    compelled    tc 
construct  a  sewer  along  Broad   street    to    the  river, 
and   such  other  side   drains   as   may  be  necessary  tc 
secure  the  health  of   the  city,  and  remove  the  nui- 
sance   created    by  the  defective  sewerage  mentioned, 
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aad  that  complaiDants  be  allowed  eneh  damages  as 
may   be   just  and  proper  for  the   injuries. sustained. 

The  main  object  of  the  bill  is  to  compel  the 
city,  by  mandatory  decree,  on  iinal  hearing,  to  con- 
struct  a  new  sewer  from  complainant's  lot  along 
Broad  street  to  the  river,  a  distance,  as  shown  by 
the  bill,  of  1,660  feet.  The  ground  of  demurrer 
assigned  to  this  part  of  the  relief  sought  is,  that 
the  building  of  a  public  sewer  by  a  municipal 
corporation  is  the  exercise  of  a  legislative  discre- 
tion, which  the  Court  will  not  control.  And  to 
this    effect    are    the    authorities. 

The  reason  for  the  rule  has  been  admirably 
stated  by  Denio,  0.  J.,  in  Mills  v.  City  of  BrooldyiXy 
82  N.  Y.,  495.  *'  It  is  not  the  law,"  he  says,  "  that 
a  municipal  coi*poration  is  responsible  in  a  private 
action  for  not  providing  sufficient  sewerage  for  every 
or  for  any  part  of  the  city  or  village.  The 
duty  of  draining  the  streets  and  avenues  of  a 
city  or  village  is  one  requiring  the  exercise  of 
deliberation,  judgment  and  discretion.  It  can- 
not, in  the  nature  of  things,  be  so  executed  that 
in  every  single  moment  every  square  foot  of  the 
surface  shall  be  perfectly  protected  against  the  con- 
sequence of  water  falling  from  the  clouds  upon  it. 
This  duty  is  not,  in  a  technical  sense,  a  judicial 
one,  for  it  does  not  concern  the  administration  of 
justice  between  citizens,  but  it  is  of  a  judicial  na- 
ture, for  it  requires,  as  I  have  said,  the  same 
qualities  of  deliberation  and  judgment.  It  admits 
of   a  choice    of   means,    and    the    determination    of 
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the  order  of   time  in  which  improvementa  shall,  be 
made.      It  iuvolvee,   also,  a  variety    of   providential 
considerations    relating    to    the    burdens    which   may 
be    discreetly    imposed    at  a    given    time,    and    the 
preference   which   one  locality  may    claim    over    an- 
other.     If   the    owner    of   property    may    prosecute 
the   corporation   on   the  ground   that    sufficient    sew- 
erage has  not  been  provided    for    his    premises,    all 
these  questions   must  be   determined  by  a  jury,  and 
thus   the   judgment    which   the    law    has    committed 
to   the   city  council,   or  to   an    administrative    board, 
will  have   to  be   exercised   by   the  judicial   tribunals. 
The   court   and  jury   would   have  to  act  upon  a  par- 
tial  view   of   the   question,   for  it   would    be    impos- 
sible that  all  the  varied  considerations  which  might 
bear  upon   it  could    be    brought    to    their    attention 
in    the    course    of   a    single    trial.       Such   a   system 
would   be   as   vexatious   in    practice    as    unwarranted 
in   law."      The   distinction  between    the    political    or 
discretionary  powers    of   the    governing    body    of   a 
municipal   corporation   and   the   exercise   by   the   cor- 
porate   authorities    of    ministerial    powers    is    every- 
where recognized.      Dill.   Mun.  Cor.,  §  758,  778,   and 
cases   cited. 

No  authority  has  been  produced  tending  to  show 
that  a  Court  of  Chancery  has  ever  undertaken  to 
compel  a  municipal  corporation  to  construct  a  sewer 
in  a  particular  direction,  or  of  specified  dimensions. 
If  such  a  power  exists  in  the  Court,  it  may  be 
exercised  to  control  the  discretion  of  the  local  leg- 
islature in   opening,   grading  and   improving    streets. 
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or  in  any  other  matter  about  which  that  bociy  may 
be  aathorized  to  legislate.  The  corporate  fanctions 
would  no  longer  depend  upon  the  deliberate  action, 
after  consideration  of  all  the  circumstances,  includ- 
ing the  ways  and  means,  of  the  municipal  council, 
but  -upon  the  verdict  of  a  jury  or  the  decree  of 
a  court.  Both  reason  and  authority  are  against 
the  power  of  the  Chancery  Court  to  grant  the 
relief   sought. 

The  remaining  object  of  the  bill  is  to  recover 
damages  for  the  injury  sustained  by  the  complain- 
ants by  the  overflow  of  the  sewer,  either  by  rea- 
son of  its  insufiiciency  in  size  to  carry  off  the 
drainage,  its  defective  construction,  or  its  being  neg- 
ligently permitted  to  become   obstructed. 

Although  the  city  authorities  are  entrusted  with 
a  discretion  in  regard  to  constructing  drains  and 
sewers  in  the  first  instance,  yet  when  they  have 
constructed  them  it  is  probably  their  duty  to  keep 
them  in  proper  repair  and  free  from  obstruction. 
Mayor  of  N.  T.  v.  Farze,  3  Hill,  612;  1  Denio, 
601;  Hutson  v.  Mayor  of  N.  F.,  9  N.  Y.,  168; 
Barton  v.  City  of  Syracuse y  86  N".  Y.,  54;  McCarthy 
V.  Syracuse^  46  N.  Y.,  194;  Mearea  v.  Wilmington^ 
9  Ind.,  73.  And  they  are  liable  in  damages  for 
a  neglect  of  these  ministerial  duties  by  which  in- 
dividuals suffer  injury.  It  is  certain  also  that 
equity  has  jurisdiction  to  enjoin  and  abate  nuisances. 
2  Story  Eq.  Jur.,  sec.  925;  2  Dan.  Ch.  Pr.,  1635. 
And  this  jurisdiction  is  not  interfered  with  by  the 
4 — VOL.  4. 
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provisions  of  the  Code  conferring  on  the  courtf 
of  law  the  power  to  abate  nuisances  in  propei 
cases:  Lassater  v.  Garrett,  4  Bax.,  368.  The  con- 
tinuance of  a  nuisance  is  also  a  new  ofiense; 
Nashville  ^  Decatur  R.  R.  Co,  v.  State,  1  Bax.. 
66.  But  the  jurisdiction  of  equity  to  give  dam- 
ages is  incidental  to  its  jurisdiction  to  interfere 
by  injunction,  or  upon  some  recognized  ground  of 
equity.  2  Story  Eq.  Jur.,  §  796,  924.  A  suit  for 
damages  merely  cannot  be  maintained,  and  is  not 
authorized  by  the  Act  of  1877,  ch.  97,  which  ex- 
pressly excepts  from  the  new  jurisdiction  conferred 
all  causes  of  action  for  injuries  to  property  involv- 
ing unliquidated  damages. 

The  bill  before  us  does  not  ask  either  a  temporary 
or  perpetual  injunction  of  any  kind.  Nor  is  it  easy 
to  see  how  it  could.  The  sewer  complained  of 
must  have  been  constructed  with  the  knowledge 
and  acquiescence  of  the  owners  of  the  property  at 
the  time.  The  complainants  have,  perhaps,  neither  the 
right  nor  the  inclination  to  abate  it  in  toto.  What 
they  want  and  ask  is  a  new  sewer  altogether  and 
damages  for  the  injuries  done.  The  former  the 
Court  cannot  give,  for  the  reasons  stated,  and  the 
remedy  for  the  latter  is   at   law. 

Reverse  the  decree  and  dismiss  the  bill  with 
costs. 
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The  State  et  al  v.  W.  D.  Covington. 

Justices  of  the  Peace.  No  jurisdiction  to  enforce  lien  for  unpaid 
taxes.  Justices  of  the  Peace  have  not  the  jurisdiction  of  a 
Ck)urt  of  Chancery,  under  the  Code,  $4123,  subs.  7,  and  $41*24, 
to  enforce  a  lien  on  land  for  the  taxes  assessed  thereon  where 
the  amount  of  the  taxes  does  not  exceed  fifty  dollars. 


FROM    DAVIDSON. 


Appeal  in  error  from  the  Circuit  Court  of  David- 
Bon  County.      Frank  T.  Reid,  J. 

Attorney-General  Lea  &  John  Buhm  for  the 
State. 

Allen  &  Covington  for  Covington. 

Cooper,  J.,   delivered    the    opinion   of   the   Court. 

On  the  4th  of  February,  1880,  a  warrant  was 
issued  by  a  Justice  of  the  Peace  to  a  Constable, 
commanding  him  to  summon  W.  D.  Covington,  to 
answer  the  State  of  Tennessee  and  County  of 
Davidson  ^^in  a  plea  that  he  is  indebted  to  them 
for  taxes  for  the  years  1869,  1874,  1876  and  1878, 
on  the  property  described  in  the  *  Exhibit  filed,*  for 
which,  with  costs,  interest,  &c.,"  the  plaintififs  say 
they  have  a  lien  on  the  property  described,  which 
they  ask  to  be  enforced  by  a  sale  of  the  property 
on    time,    free    Ironi     the    equity    of     redemption," 
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the  amount  claimed  being  under  fifty  dollars.  The 
exhibit  attached  to  the  warrant  gave  the  items  of 
taxes,  interest,  &c.,  and  described  the  lot  of  land 
on  which  the  taxes  were  claimed  to  be  a  lien. 
The  warrant  was  executed  on  the  defendant.  He 
appeared  before  the  Justice  at  the  time  and  place 
fixed  for  the  trial,  and  pleaded  orally  that  the 
Justice  had  no  jurisdiction,  which  plea  was  over- 
ruled. The  defendant  then  insisted  that  the  proceed, 
ings  should  be  by  bill  as  in  a  Court  of  Chancery, 
and  that  he  would  have  the  right  to  demur,  plead 
or  answer  thereto.  The  Justice  so  ruled,  to  which 
ruling  the  plaintiff   excepted. 

It  was  then  agreed  to  waive  formal  pleadings, 
and  to  allow  the  Justice  to  try  the  case  as  upon 
bill  and  answer,  the  bill  asking  for  a  sale  free 
from  the  equity  of  redemption.  The  Justice  there- 
upon gave  judgment  for  the  plaintiffs  against  the 
defendant  for  the  amount  of  taxes  claimed,  with 
interest  and  costs,  declared  the  same  a  lien  on  the 
land,  ordered  the  defendant  to  pay  the  judgment 
and  costs  within  thirty  days;  and  in  case  of  fail- 
ure, that  execution  issue  to  be  levied  on  the  land, 
and  the  papers  returned  to  the  Circuit  Court  for 
condemnation  and  sale.  Both  parties  appealed  to 
the  Circuit  Court.  In  that  Court  the  defendant 
admitted  that  he  owned  the  land,  and  that  the 
taxes  were  due  thereon   as  claimed. 

The  Circuit  Judge  was  of  opinion  that  the  Justice 
of  the  Peace  had  jurisdiction  to  enforce  the  lien 
for  the  taxes,  the  amount  being  under  fifty  dollars. 
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and  that  the  motion  to  dlHmiss  the  proceedings  for 
want  of  jurisdiction  was  not  well  taken.  He  was 
also  of  opinion  that  it  was  not  necessary  to  pro- 
ceed by  bill  and  answer  as  in  a  Court  of  Chancery, 
but  that  the  suit  was  properly  brought  by  warrant, 
and    could    be    conducted    orally  as    in   other    cases. 

He  aflSrmed  the  judgment  of  the  Justice,  and 
declared    the    recovery    a    lien    on    the    land.      His 

Honor  at  first  ordered  a  procedendo  to  issue  to  the 
Justice  directing  him  to  sell  the  land,  or  a  suffi- 
ciency thereof  to  satisfy  the  the  judgment,  on  a 
credit  of  six  and  twelve  months  free  from  the 
equity  of  redemption,  but  afterwards  struck  out 
the  award  of  a  procedendo,  and  ordered  a  venditioni 
exponas  to  issue  to  the  Sherifi  to  sell  the  land 
upon  the  terms  of  the  judgment.  Both  parties 
again   appealed  to  this   Court. 

The  proceeding,  it  is  conceded,  is  altogether 
new,  nothing  of  the  kind  having  ever  before  ap- 
peared in  the  judicial  history  of  this  State.  No 
wonder,  therefore,  that  the  lawyers,  the  Justice,  and 
the  Circuit  Judge  were  somewhat  at  a  loss  to  know 
exactly  what  to  do ;  nor*^  in  truth,  that  we  should 
be   rather  in  the    same   quandary. 

This  Court  has  recently  held  that  the  Chancery 
Court  has  original  jurisdiction,  independent  of  any 
statute,  to  enforce  the  statutory  lien  on  land  for 
the  taxes  assessed  thereon  in  favor  of  the  State, 
County,  or  municipal  corporation,  even  after  a  sale 
of  the  land  for  the  taxes  where  the  land  bad  been 
bid  in  by  the   party  entitled   to   the  taxes,  and   that 
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party  waives  the  rights  thereby  acquired.  Staie  v. 
Duncan^  L.  J.  and  Rep.,  41;  S.  C,  8  Lea,  679.  It 
was  found  that  in  a  large  number  of  cases  the  taxefi 
fell  below  fifty  dollars,  the  minimum  limit  of  Chan- 
cery jurisdiction  by  statute  when  made  to  depend 
exclusively  upon  the  amount  of  the  demand.  The 
object  of  the  proceeding  under  consideration  was  to 
test  the  question  whether  the  jurisdiction,  declared  to 
be  in  the  Chancery  Court,  for  the  enforcement  of  the 
lien  for  taxes  on  land  might  not  be  held  to  exist  in 
the  Justice's  Court  where  the  amount  was  under 
fifty  dollars.  It  has  long  been  the  settled  law  of 
this  State,  that  taxes  might  be  collected  by  warrant 
before  a  Justice  of  the  Peace.  Mayor^  ^c,  of  Jones- 
borough,  V.  JUcKeCj  2  Ter.,  167.  It  seems,  however, 
that  this  mode  of  proceeding  would  not  meet  the 
difficulties   in   the  way 

Owing  to  the  forms  of  assessment  and  the 
changes  of  title  by  sale  of  the  land,  it  was  found 
necessary  to  call  in  aid  the  powers  of  a  Court  of 
Chancery  to  ascertain  and  declare  the  rights  of  the 
parties,  and  to  secure  a  prompt  and  valid  sale  of 
the  property.  The  present  suit  was  only  the  first 
step  in  the  direction  of  declaring  the  Courts  of 
Justices  of  the  Peace  clothed  with  full  Chancery 
jurisdiction  for  all  purposes,  where  the  amount  in 
controversy  was  under  fifty  dollars.  Those  Courts 
have  always,  heretofore,  been  considered  as  exclu- 
sively courts  of  law,  with  only  such  jurisdiction  as 
is  positively  conferred  by  statute,  and  without  any 
of    the    powers    of    a    Court    of    Chancery    in    the 
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administration  of  equitable  rights  according  to  the 
peculiar  forms  of  that  Court.  We  are  now  asked 
to  turn  those  Courts  into  Courts  of  Chancery  for 
"  small  cases."  By  the  Act  of  1817,  chap.  86,  §  1, 
it  was  provided  that  on  trial  of  all  suits  before  a 
Justice  of  the  Peace,  or  any  of  the  Courts,  where 
the  subject  matter  does  not  exceed  fifty  dollars,  the 
Justice  or  Court  shall  hear  and  determine  such 
cause  upon  its  merits,  and  hear  parol  or  other  legal 
evidence  to  impeach  the  consideration  or  validity 
of  any  bond  or  note,  as  well  those  with  as  those 
without   seal. 

By  Act  of  1858,  chap.  56,  §8,  the  Act  of  1817  was 
so  amended  as  to  authorize  Justices  of  the  Peace, 
and  any  of  the  Courts  before  whom  a  cause  is  pend- 
ing, where  the  subject  matter  does  not  exceed  fifty 
dollars,  ^'  to  hear  and  determine  such  cause  upon 
principles  of  equity,  and  to  render  such  judgment 
or  decree  as  the  merits  of  the  case  may  require, 
as  fully  and  in  the  same  manner  as  Courts  of 
Chancery  now  do."  These  statutory  provisions  were 
brought  into  the  Code  by  section  4128,  sub-sec.  7  and 
section  4124.  The  first  of  these  sections  undertakes 
to  enumerate  the  civil  cases  to  which  the  jurisdiction 
of  Justices  of  the  Peace  extends,  and  among  others, 
by  sub-sec.  7,  says :  "  To  all  equity  causes  where  the 
subject  matter  does  not  exceed  fifty  dollars."  The 
second  section  defines  the  equity  jurisdiction,  and  in 
the  very  words  of  the  Act  of  1858 :  "Any  Justice 
of  the  Peace,  and  any  Court  of  this  State,  before 
whom    an}^    cause    may    be    pending,  by  appeal    or 
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otherwise,  where  the  subject  matter  does  not  exceed 
fifty  dollars,  shall  hear  and  determine  such  cause 
upon  principles  of  equity,  and  render  such  judg- 
ment or  decree  as  the  merits  of  the  case  may 
require,  as  fully  and  in  the  same  manner  as  Courts 
of  Chancery."      Code,    §4124. 

Reading  the  two  sections  together,  it  is  cleai 
that  the  "  equity  causes "  of  the  first  are  those 
causes,  where  the  subject  matter  does  not  exceed 
fifty  dollars,  which  the  Justice  is  required  to  "  hear 
and  determine  upon  principles  of  equity."  These 
causes  are  such  as  "  may  be  pending  before  the 
Justice,"  or  "  any  Court,"  in  the  usual  and  ordi- 
nary course  of  business,  according  to  the  character 
of  the  Court,  or  the  jurisdiction  expressly  conferred 
by  statute  upon  Justices  of  the  Peace.  The  Code 
no  where  vests  Justices  of  the  Peace  with  any  of 
the  powers  of  a  Chancellor,  or  a  Justice's  Court 
with  any  of  the  extraordinary  jurisdiction  of  the 
Court  of  Chancery.  All  that  it  undertakes  to  do 
is  to  say  that  when  any  case  comes  before  a  Justice 
under  the  express  jurisdiction  elsewhere  conferred 
upon  him,  and  the  amount  does  not  exceed  fifty 
dollars,  he  shall  hear  and  determine  it  upon  princi- 
ples of  equity,  and  the  case  of  Williams  v.  Wilhoitey 
3  Head,  344,  exactly  illustrates  the  power  intended 
to  be  given.  There  the  plaintiff  sued  the  defend- 
ant for  the  interest  which  had  accrued  upon  a  note 
given  for  land  between  its  maturity,  when  the 
principal  was  tendered  by  the  vendee,  and  the  time 
when    the  vendor  was    able    to   make  a  good    title, 
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and  the  principal  waa  actually  paid.  '^A  Court 
of  Equity/'  it  was  said,  "would  not  tolerate  such 
a  demand/'  and  therefore  the  Circuit  Court,  decid- 
ing the  case  upon  "principles  of  equity/'  properly 
refused  to  give  the  plaintiff  a  judgment,  the  amount 
4aued  for  being  less  than  fifty  dollars,  and  the  case 
falling  precisely  within  the  Drovisions  of  the  Code, 
section   4124. 

Some  stress  is  laid  upon  the  use  of  the  words 
"render  such  judgment  or  decree/'  but  the  words 
"judgment  and  decree  "  by  the  Code,  section  2970,  are 
made  interchangeable,  and  by  section  2974,  such  and 
so  many  judgments,  joint,  separate  and  cross,  may  be 
rendered  as  may  be  necessary  to  the  rights  of  the 
parties  at  law  as  well  as  in  equity.  It  cannot 
under  these  circumstances,  be  seriously  urged  that 
the  use  of  the  word  "  decree "  in  section  4124,  con- 
fers upon  a  Justice  and  the  Circuit  Court  all  the 
powers  and  forms  of  a  Court  of  Chancery.  The 
Justice  can  only  exercise  the  jurisdiction  expressly 
conferred  upon  him,  and  whenever,  within  that 
jurisdiction,  a  case  comes  before  him  for  an  amount 
not  exceeding  fifty  dollars,  he  must  decide  it  upon 
•*  principles  of  equity."  If  his  judgment  or  decree 
involves  the  sale  of  land,  even  in  the  enforcement 
of  a  lien,  our  statutes  require  that  the  papers 
shall  be  returned  into  the  Circuit  Court  for  the 
condemnation  and  sale  of  the  land.  Code,  sees.  3587, 
B547. 

The  policy  of  our  law  has  been  to  secure  record 
evidence  on  the  minutes  of   a  Court  of   Record  of 
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the  trausmission  of  title,  whenever  real  estate  is 
involved  in  proceedings  before  a  Justice.  In  no 
case  has  it  ever  been  held  that  a  Justice  can 
enforce  a  lien  on  land  unless  the  jurisdiction  has 
been  expressly  given  by  statute.  The  settled  policy 
of  the  State  on  this  subject  ought  not  to  be  set 
aside  upon  the  mere  words  of  a  statute,  even  if 
they  admitted  of  the  meaning  contended  for,  after 
an  acquiescence,  by  the  Legislature  and  the  pro- 
fession, in  a  different  construction  for  over  twenty 
years,  since  the  1st  of  May,  1858,  when  the  Code 
went  into  operation.  Nor  is  there  any  necessity 
for  making  a  radical  innovation  upon  our  judiciary 
system  to  meet  a  supposed  want.  For  although 
by  the  Code,  section  4281,  Chancery  Courts  are  de- 
clared to  have  "  no  jurisdiction  of  any  debt  or 
demand  of  less  value  than  fifty  dollars,"  yet  this 
restriction  only  applies  when  the  jurisdiction  turns 
wholly  upon  the  amount  involved.  If  the  jurisdic- 
tion to  grant  the  relief  sought  is  exclusively  con- 
ferred upon  the  Chancery  Court,  the  limitation  does 
not  apply.  It  cannot  be  supposed  that  the  Legisla- 
ture intended  to  deprive  the  citizen  of  redress,  no 
matter  bow  small  the  amount  involved  may  be, 
when  the  only  Court  clothed  with  jurisdiction  is 
the  Chancery   Court. 

Accordingly,  it  has  been  twice  held  by  this 
Court  in  unreported  cases,  the  last  decision  being 
made  during  the  recent  term  at  Knoxville,  that 
when  a  bill  is  filed  under  the  Code,  section  4282,  to 
subject   the    property   of   a  defendant,   which    cannot 
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be  reached  by  execution,  to  the  satisfaction  of  a 
judgment,  the  Court  of  Chancery  will  have  cogniz- 
ance, although  the  judgment  debt  be  under  fifty 
dollars,  that  Court  having  '^  exclusive  jurisdiction  "  in 
Buch  cases.  The  reason  is,  that  it  is  the  peculiar 
subject  of  jurisdiction,  the  enforcement  of  a  positive 
equity,  not  the  amount  involved  which  must  be 
looked  to,  there  being  no  other  mode  of  redress. 
Whether  a  case,  like  the  one  before  us,  would  fall 
within  the  principle  of  these  rulings,  it  would  be 
improper  for  us  to  say. 

The  judgment  of  the  Circuit  Court  must  be  re- 
versed, and  a  judgment  rendered  here  in  favor  of  the 
plaintifi*  against  the  defendant  for  the  amount  found 
to  be  due,  with  costs,  for  which  the  plaintifis  will 
have   execution   as   in   other  cases. 

Freeman,  J.,  delivered  the  following  dissenting 
opinion  : 

This  is  a  suit  commenced  before  a  Justice  of 
the  Peace  for  Davidson  County  by  warrant,  to 
enforce  the  lien  for  taxes  due  for  the  years  1867, 
1874,  1876,  and  1878.  The  warrant  states  the  cause 
of  action  to  be  the  taxes  due  for  the  years  men- 
tioned, makes  an  exhibit  from  the  tax  books  of 
the  sums  due,  including  costs  of  every  kind  prop- 
erly chargeable,  with  the  property  on  which*  they 
are  chargeable,  that  the  sum  is  under  fifty  dollars, 
that  a  lien  exists  in  favor  of  the  State  and  County 
of    Davidson    on    said   property   for  the    payment  of 
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the  sams  specified,  and  asks  that  the  same  be 
enforced,  free  from  the  equity  of  redemption,  unless 
the   defendant  will   pay  the   amount  by  a   short   day. 

The  questions  are  the  jurisdiction  of  the  justice 
of  the  peace  in  such  a  case  to  enforce  a  lien  on 
real  estate,  and  the  mode  of  procedure  should  the 
jurisdiction    be   sustained. 

We  have  settled  at  this  term,  in  the  case  of 
the  State  v.  Duncan j  that  the  lien  created  by  our 
law  in  favor  of  taxes  on  real  estate,  might  be 
enforced  by  a  court  of  equity  as  other  liens  are 
enforced  in  these  courts.  But  Courts  of  Chan- 
cery in  this  State,  by  statute,  have  no  juris- 
diction where  the  sum  in  dispute  appears  to*  be  less 
than  fifty  dollars,  as  in  this  case.  The  lien  exists 
as  much  in  such  case  as  where  the  sum  due  is 
larger,  but  the  jurisdiction  of  the  Court  of  Chancery 
is  limited   by  this  sum. 

The  question  then,  in  this  case,  is  whether  we 
have  an  equitable  right  which  has  no  remedy  for 
its  enforcement  under  our  system  by  suit,  or  whether 
in  cases  of  taxes  in  amount  less  than  fifty  dollars, 
the  State  and  county  are  confined  to  the  process 
of  sale,  as  has  been  the  usual  practice,  and  which 
is  known  to  have  heretofore  proven  inefiectual, 
while  in  cases  where  the  sum  is  over  fifty  dollars, 
the  equitable  remedy  is  held  to  exist.  It  would 
seem  clear,  that  if  there  is  equitable  jurisdiction  to  be 
found  in  a  court  having  cognizance  of  the  sum, 
that  court  should  be  resorted  to,  so  that  the  same 
measure   of  remedy   should   exist   in   the  case  of  tax 
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lieDS  in  the  one  case  as  in  the  other,  much  the 
larger  namber  of  cases  being  under  fifty  dollars. 
Justices  of  the  peace  have  jurisdiction  of  the  amount 
if  they  have  equitable  jurisdiction  over  the  question. 
If  such  jurisdiction  exists,  it  must  be  found  in  our 
statutory  laws — such  courts  being,  by  immemorial 
usage,  law  courts,  as  well  as  by  our  general  stat- 
utes conferring  or  regulating  their  jurisdiction. 

Under  the  title,  "Jurisdiction  of  justices  of  the 
peace,"  sec.  4123,  sub-sec.  7,  the  jurisdiction  of  jus- 
tices of  the  peace  is  summarized,  and  is  declared 
to  extend  to,  among  other  things,  "aU  equity 
causes  where  the  subject  matter  does  not  exceed 
fifty  dollars."  Bj  sec.  4124,  "any  justice  of  the 
peace,  and  any  court  of  this  State,  before  whom 
any  i  cause  may  be  pending,  by  appeal  or  otherwise, 
where  the  subject  matter  does  not  exceed  fifty  dol- 
lars, shall  hear  and  determine  such  causes  upon 
principles  of  equity,  and  render  such  judgment  or 
decree  as  the  merits  of  the  case  may  require,  as 
fuUy^  and  in  the  same  manner^  as  courts  of  chan- 
cery." 

There  certainly  can  be  no  possible  constitutional 
objection  to  conferring  this  jurisdiction  on  justices 
of  the  peace.  The  Legislature  clearly  had  the 
power  to  give  the  jurisdiction.  The  only  question 
is,   has  it  been  done? 

It  is  evident  the  Act  of  1857-8,  from  which 
these  sections  of  the  Code  are  taken,  was  designed 
to  provide  for  all  cases  where  there  was  an  equi- 
table right,  but  which   could   not    be   enforced  in   a 
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court  of  equity  because  of  the  limit  fixed  for  that 
court  that  the  sum  should  be  fifty  dollars.  The 
jurisdiction  is  "to  all  equity  causes,  where  the 
sum  is  under  fifty  dollars."  Is  this  an  equitable 
cause?  Unquestionably  the  enforcement  of  liens 
is  an  equity  cause,  in  the  sense  of  this  statute, 
and  as  we  have  held  at  the  present  term,  the  en- 
forcement ot  a  lien  for  taxes  on  realty  is  an  equity 
cause,  or  a  case  of  equitable  jurisdiction,  which  can 
be  entertained  in  that  court,  it  follows,  the  juris- 
diction  is  confelj^ed   by   this   statute,   unless  excluded 

J* 

by  the  provisions  of  some  other  section  of  the 
Code,  or  by  necessary  implication  from.  it.  No 
such   exception   exists. 

The  argument  is  clearly  untenable  that  sec.  4124 
intended  only  that  justices  of  the  peace,  in  cases 
under  fifty  dollars,  should  simply  do  justice  between 
the  parties;  that  is,  be  free  to  administer  a  sort 
of  natural  equity  in  such  cases.  The  language 
clearly  expresses  the  idea  that  the  remedy  should 
be  the  remedy  given  in  a  court  of  chancery  in 
like  cases.  They  "shall  hear  and  determine  such 
cause  upon  principles  of  equity,  and  render  judg- 
ment or  decree  as  the  merits  of  the  case  may  de- 
mand, in  the  same  manner  as  courts  of  chancery," 
is  the  language.  Such  is  evidently  the  meaning 
of  the  language  used,  and  is  also  the  view  taken 
of  it  in  the  only  case  where  it  has  been  before 
this  court:     Williams  v.    Willhite^    8   Head,   844. 

This  jurisdiction,  as  will  be  seen,  is  not  con- 
ferred alone   on  justices   of   the   peace,  but  is  given 
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to  jastices  of  the  peace  and  any  other  court  of 
this  State  before  whom  a  cause  is  pending,  whether 
by  appeal  or  otherwise.  So  that  the  Circuit  Court 
would  be  required  to  administer  the  equitable  rem- 
edy, in  a  proper  case,  as  well  as  the  justice's 
court. 

The  jurisdiction  being  conferred,  how  shall  it  be 
exercised?  The  section  says  it  shall  be  determined 
on  prThciples  of  equity,  and  the  court  or  justice  is 
to  render  such  judgment  or  decree  as  the  merits 
of  the  case  require,  as  fully,  and  in  the  same 
manner,  as  a  court  of  chancery.  While  the  result 
thus  required  may  apparently  be  not  in  accord  with 
our  notions  of  the  ordinary  proceedings  before  such 
courts,  there  is  in  fact  nothing  strange  or  startling 
in  it.  It  simply  requires  a  court  to  make  the 
proper  decree  to  enforce  a  right,  where  no  other 
jurisdiction  to  enforce  it  exists.  That  decree  must 
be  the  same  that  a  court  of  chancery  would  render 
in  a  like  case.  The  decree  in  this  case  would  be 
that  the  party  has  a  lien  on  the  lands,  that  the 
defendant  must  pay  the  money  by  a  time  to  be 
fixed,  and.  if  he  failed,  his  land  should  be  sold, 
after  notice  as  required  by  law  in  other  cases  of 
sales   under  a  decree  of   a  court  of    chancery. 

As  to  who  shall  execute  [this  decree,  we  would 
say  it  is  in  the  nature  of  an  execution,  and  should 
be  executed  by  the  officer  serving  the  process,  or 
Bome  other  officer  of  the  county  to  whom  the  ex- 
ecution might  be  issued.  He  should  make  return 
and  report  of    the    sale,    and    the    same   entered,  as 
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confirmed  by  the  justice,  and  title  divested  and 
vested,  as  a  court  of  chancery  would  do.  The 
registration  of  this  decree — or  it  may  be  a  copy 
of  the  whole  proceeding,  the  decree,  however,  is  suf- 
ficient,— would  be  a  muniment  of  title,  and  would 
be   in   conformity  to  the   practice  in   chancery  cases. 

As  to  the  policy  of  all  this,  we  have  nothing 
to  say,  but  as  to  the  legality  of  it,  we  can  see  no 
objection  to  it,  nor  even  why  in  the  class  of  cases 
provided  for,  it  i«  not  a  very  proper  jurisdiction  to 
be  exercised.  If  the  case  is  appealed  to  the  Cir- 
cuit Court,  that  Court  would  enter  the  proper  de- 
cree and  have  it  executed  by  its  appropriate  officer, 
the   clerk,   and   so    end  the   case. 

This  is  my  view  of  the  law  of  this  case,  a  ma- 
jority of  my  brethren  hold  that  you  can  allow  a 
justice  only  to  render  a  judgment  for  the  amount 
due,  issue  execution,  and  have  it  collected  as  in 
other  cases   bv   execution. 

Let  us  test  the  correctness  of  this  bv  the  Ian- 
guage  of    the   Code,  and  by  the  reason  of  the  thing. 

This  is  a  question  of  construction  of  statutes. 
All  concede  that  the  meaning  of  the  Legislature  is 
the  law.  This  meaning  is  to  be  ascertained  from 
the  language  used,  with  such  light  thrown  on  this 
as  can  be  had  from  a  knowledge  of  the  evil  to 
be  remedied.  We  look  at  the  latter  means  first. 
The  evil  was,  that  there  was  a  class  of  cases  where 
a  party  had  a  right  such  as  could  be  enforced, 
from  its  nature,  by  the  principles  of  a  court  of 
equity.      But  that   court  waft  limited  in  the  exercise 
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of  its  jurisdiction  to  sams  of  fifty  dollars  or  over. 
It  was  intended  to  furnish  a  remedy  in  snch  cases, 
and  give  courts  that  already  had  jurisdiction  under 
this  sum  to  give  the  relief  which  a  court  of  equity 
could  give  on  the  right,  if  the  sum  had  been 
sufficient  That  this  is  the  purpose  of  the  statute, 
we  take  it,  no  one  can  seriously  doubt,  when  we 
look  at  the  facts  stated,  and  then  at  the  language 
used.  We  need  go  no  further  back  at  present 
than  the  Code.  It  contains  the  former  statutes 
conferring  this  jurisdiction,  revised  by  the  compilers, 
and  re-enacted  by  the  Legislature.  It  may  be 
stated  that  the  old  Act  of  1817,  we  believe  is  its 
date,  had  given  jurisdiction  to  inquire  into  the 
consideration  of  sealed  instruments,  and  decide  such 
cases  on  principles  of  equity.  The  Act  of  1867 
amended  this  statute  by  the  language  found  in  the 
Code.  We  look  to  the  sections  of  the  Code  em- 
bodying these  statutes  and  re-enacting  them.  In 
the  summiry  of  jurisdiction  of  justices  of  the 
peace,  Code,  sec.  4123,  jurisdiction  is  given  in, 
among  other  cases,  all  equity  cases  where  the  subject 
matter  (not  the  sum  due)  does  not  exceed  fifty 
dollars.  Thus  it  is  clear  where  the  subject  matter  is 
under  fifty  dollars  the  justice  has  jurisdiction  of 
equity  causes.  He  had  jurisdiction  of  all  sums  to 
render  judgment  for  or  against  the  one  party  or 
the  other,  before  these  statutes.  Section  4124  then 
defines  this  jurisdiction,  and  is:  ^^Any  justice  of 
the  peace^  and  any  court  of  this  State,  before 
5 — VOL.  4. 
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whom  any  cause  may  be  pending,  by  appeal  or 
otherwise,  where  the  subject  matter  does  not  exceed 
fifty  dollars,  shall  hear  and  determine  such  cause 
upon  principles  of  equity,  and  render  such  judg- 
ment or  decree  as  the  merits  of  the  case  may  re- 
quire, as  fully,  and  in  the  same  manner,  as  courts 
of    chancery." 

Is  this  an  equity  cause,  and  the  subject  matter 
less  than  fifty  dollars?  If  so,  the  statute  gives 
the  mode  of  proceeding  in  such  a  case,  and  tells 
plainly  what  the  right  of  the  party  is — to  have 
the  cause  determined  on  principles  of  equity ;  that 
is,  as  a  court  of  equity,  and  not  as  a  justice  would 
have  done  before  on  the  rules  of  the  common  law. 
It  could  not  be  seriously  maintained  that  equity  here 
means  simply  on  the  natural  justice  of  the  case, 
for  this  would  be  to  give  no  rule,  but  leave  the 
measure  of  much  justice  as  variable  as  the  notions 
of  the  magistrate,  or  even  as  uncertain,  as  the 
well  known   illustration,    the   length   of    his   foot. 

When  it  is  determined,  however,  what  is  the 
procedure?  He  is  to  decide  the  case  on  its  mer- 
its, guided  by  equitable  rules  instead  of  legal  rules, 
and  then  render  a  judgment  for  or  against  the  one 
party  or  the  other,  as  legal  right  shall  be,  or  if 
the  case  demand  it,  shall  render  a  decree  on  the 
merits  of  the  case,  as  fully,  that  is  as  completely, 
and    in    the  same   manner   as   a   court  of   chancery. 

The  majority  hold  he  shall  do  no  such  thing, 
but  only  render  a  judgment  for  the  debt,  and  issue 
an    execution.      If    this    is    not    a     repeal     of    the 
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statute   by   this   Court,   I   am    unable    to    understand 
what  would  be. 

The  test  of  the  question  is,  to  formulate  the 
principle  of  their  holding,  and  then  give  the  lan- 
guage of  the  Code.  If  they  are  contradictory  the 
one  to  the  other,  then  they  cannot  stand  together, 
and  one  or  the  other  must  go  dow.n.  Which  ought 
to  yield,  I  had  always  thought  a  question  beyond 
the  need  of  argument.  The  enactment  of  the  law- 
making power,  I  had  always  understood,  was  im- 
perative and  controlling  on  the  courts,  and  could 
only  be  stricken  down  by  being  found  in  violation 
of   the   Constitution. 

Let  us  apply  the  test  suggested.  The  holding 
is,  that  in  an  equity  cause,  where  there  is  a  right  by 
the  well  known  principles  of  equity,  there  shall  be 
a  simple  judgment  in  favor  of  the  plaintiff  for  his 
debt,   and   execution. 

The  statute  says  you  shall  render  such  judgment 
or  decree  as  the  merits  of  the  case  require,  as  fully 
and  in  the  same  manner  as  a  court  of  chancery. 
Who  makes  the  rule  in  this  case,  the  Court  or 
the  Legislature? 

The  case  is  a  case  of  a  lien  on  real  estate  to 
discharge  a  debt  for  taxes.  A  judgment  for  the 
plaintifi  is  no  more  than  he  has  before,  or  its 
equivalent,  for  the  tax  book  is  that,  and  you  give 
him   no  more. 

We  have  held  at  this  term,  in  the  Duncan  case, 
that  on  precisely  this  state  of   facts,   the  decree  to 
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be  rendered  by  the  court  of  chancery  isy  that  the 
land  be  sold  and  proceeds  applied  to  the  sum  dae, 
and  which  was  a  lien  on  the  land* 

The  Code  says  you  should  render  such  a  decree 
as  a  court  of  chancery  should  give — a  decree  ^'on 
the  merits,  as  fully  and  in  the  same  manner  as 
courts  of  chancery."  Does  the  holding  of  the 
majority  do  this?  This  is  what  the  facts  required. 
If  in  a  court  of  chancery,  it  is  what  would  have 
been  decreed.  Why  shall  not  the  party  have  it 
here?  The  jurisdiction  in  equity  causes  is  given 
to  the  justice,  but  the  holding  is  that  he  cannot 
exercise  it.  The  requirement  is  a  decree  in  the 
same  manner  a  court  of  chancery  would  decree. 
The  holding  is,  this  cannot  be.  For  what  reason, 
I  am  unable  to  see,  except  that  it  is  not  thought 
good  policy,  or  this  view,  if  acted  on,  we  would 
have  our  hands  full  in  this  Court,  or  to  hold  the 
Legislature  to  the  best  policy,  in  addition  to  con- 
formity to  the  Constitutions,  State  and  Federal. 
This  holding  simply  repeals  the  jurisdiction  in 
equity  cases  conferred  by  the  statute  in  our 
State,  for  who  can  point  out  a  case  where  the 
justice  can  exercise  it,  unless  he  can  render  a  de- 
cree ^Mn  the  same  manner  as  a  court  of  chancery" 
on  all  demands  for  money,  to  the  extent  of* his 
jurisdiction?  He  can  by  other  statutes  give  a 
simple  judgment.  He  cannot  now  render  a  decree 
in  cases  under  fifty  dollars,  and  a  simple  judgment 
will  not  enforce  equity  jurisdiction  or  the  rights 
acknowledged  by  the  principles  of   equity. 


DECEMBER  TERM,  1879.  6d 

Smith  #.  NashyiUe. 

Believing  the  holding  simply  repeals  a  statute 
of  the  State,  and  sabstitutes  in  its  stead  a  rule 
prescribed  by  this  Court,  I  dissent  earnestly  but 
respectfully  from  the  opinion  of  the  majority. 


B     MoP     Smith    v.   Mator   and    Cut   Council   ot 

Kashvillb. 

Ck>RPORATioir,  Municipal.  Power  to  employ  eovneel.  A  municipal 
corporation  has  no  such  interest  in  a  suit  exclusively  directed 
against  its  officers  as  will  authorize  it  to  retain  counsel  for  its 
defense,  although  the  bill  may  enjoin  the  officers  from  per- 
forming the  functioMS  of  their  office,  and  ask  for  the  appoint- 
ment of  a  receiver  with  power  to  control  the  corporate  proper- 
ty and  finances. 


FROM    DAVIDSON. 


Appeal  in  error  from  the  Circnit  Court  of  Da- 
TidBon  County.      Kathanibl  Baxter,  J, 

B.   McP.   Smith  for  Smith. 

W.  K.   McAlistbr,  for    City  of   Nashville. 

Cooper,  J.,  delivered   the  opinion   of    the   Court. 
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Action  for  professional  services^  as  a  lawyer 
claimed  to  have  been  rendered  by  the  plaintiff  for 
the  defendant.  The  declaration  is  in  the  form  of 
the  common  counts,  and  the  material  plea  nil  debit. 
The  Circuit  Judge,  who  tried  the  case  without  a 
jury,  rendered  judgment  in  favor  of  the  defendant, 
and   the   plaintiff   appealed  in   error. 

The  services  for  which  a  recovery  is  demanded 
were  rendered  in  defending  a  suit  commenced  by 
a  bill  filed  on  the  3rd  of  June,  1869,  in  the 
Chancery  Court  at  Nashville.  The  bill  was  brought 
in  the  name  of  the  State,  on  the  relation  of  a 
large  number  of  the  citizens  of  Nashville,  against 
the  Mayor  and  Common  Council  of  Nashville,  the 
Mayor  of  the  city,  the  individuals  composing  the 
City  Council,  the  Treasurer,  Collector  and  Recorder, 
and  other  persons  named.  The  bill  called  in 
question  the  right  of  the  Mayor  and  a  number  of 
the  members  of  the  City  Council  to  hold  the 
offices  occupied  by  them,  because  of  the  want  of 
the  necessary  qualifications.  It  charged  all  of  the 
officers  with  the  grossest  malfeasance  in  office,  and 
with  having  brought  the  corporation  to  the  verge 
of  bankruptcy.  The  object  of  the  bill  was  to 
enjoin  the  city  officials  made  defendants  from  issu- 
ing, receiving,  using  or  speculating  in  city  warrants, 
alleged  to  have  been  fraudulently  executed,  until 
their  validity  could  be  enquired  into,  and  to  call 
the  same  officers  to  account  for  money  made  by 
speculating  in  the  means  and  credit  of  the  city. 
There   was   also  a   prayer  for  a   receiver    to    be    ap- 
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pointed  to  control  the  finances  of  the  city,  and 
eave  it  from  ruin.  The  bill  also  asked  that  cer- 
tain third  persons,  who  were  made  defendants,  as 
large  dealers  in  the  warrants  of  the  city,  and  in 
collusion  with  the  city  ofScials,  be  enjoined  from 
using  in  any  way,  or  suing  on,  or  selling  the 
checks  or   warrants   in  their    hands. 

Upon  this  bill,  one  of  the  Chancellors  of  the 
State  granted  a  fiat  for  injunctions  as  prayed.  Af- 
terwards an  amended  and  supplemental  bill  was 
filed,  docketed  as  a  separate  suit,  which  is  not 
made  a  part  of  the  bill  of  exceptions,  but  under 
which  a  receiver  was  appointed  in  conformity  with 
the  prayer  of  the  original  bill.  On  the  5th  of 
June,  1869,  the  plaintifi  was  retained  by  the 
Mayor  of  the  city  to  assist  the  City  Attorney  and 
other  counsel  in  the  original  case.  On  the  23rd 
of  September,  1869,  the  Mayor  and  City  Council 
of  Nashville  undertook  to  ratify  the  act  of  the 
Mayor  in  employing  attorneys  and  solicitors  to  de- 
fend the  two  bills,  referring  to  them  by  their  title 
and   numbers   on   the   rule   docket  of   the   court. 

The  Circuit  Judge,  on  the  trial,  found  as  a 
fact  that  the  plaintifi  was  retained  by  the  Mayor 
to  defend  the  suit,  and  that  this  retainer  was  sub- 
sequently ratified  by  the  City  Council.  He  further 
found  that  the  plaintifi,  in  pursuance  of  the  re- 
tainer, performed  services  which  were  reasonably 
worth  the  amount  sought  to  be  recovered.  But 
he  also  found  as  a  fact  that,  although  the  corpo- 
ration  was  made    a    nominal    defendant    to   the   bill, 
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no  relief  was  sought  against  it,  and  that  it  had 
no  interest  in  defending  the  bill.  That  the  only 
object  of  the  bill  was  to  prevent  the  other  de- 
fendants from  injuring  the  corporation,  and  that 
these  defendants,  as  individuals,  were  the  only  de- 
fendants against  whom  relief  was  sought,  or  who 
had  any  interest  in  defending  the  bill.  He  was 
of  opinion  that  the  defendants,  neither  as  individu- 
als tior  as  Mayor  and  City  Council  of  the  city, 
had  any  power  to  bind  the  corporation  to  pay  for 
the  legal  services  rendered  in  defense  of  the  suit. 
He  found,  he  says,  ^^as  well  the  issues  of  fact  as 
of   law"    in  favor  of   the  defendant. 

Where  a  municipal  corporation  has  no  interest 
in  the  event  of  a  suit,  or  in  the  question  involved 
in  the  case,  it  would  seem  clear  that  it  could  not 
assume  the  defense  of  the  suit,  or  appropriate  its 
money  for  the  payment  of  the  expenses  incurred. 
"It  would  be  a  dangerous  power/'  says  Pratt,  J., 
"to  be  vested  in  municipal  corporations  which 
would  give  them  the  right  to  employ  counsel  and 
defend  every  suit  which  might  present  a  question 
in  the  decision  of  which  the  agents  of  such  cor- 
porations might  fancy  themselves  interested:  ffal- 
stead  V.  Mayor  of  New  Yorkj  8  N.  T.,  430,  435. 
Most  clearly  the  corporation  could  not  appropriate 
money  to  defray  the  costs  of  an  official  who  had 
been  prosecuted  for  o£Scial  misconduct,  although  he 
be  acquitted:  People  v.  Lawrence,  6  Hill,  244; 
Merrill  v.  Plainfield,  45  N.  H.,  126;  Butler  v.  MU- 
waukeey  15  Wis.,   493.      Nor  to    defray  the    expense 
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of  a  civil  action  for  like  official  misconduct.  A 
retainer  for  the  prosecution  or  defense  of  any  suit 
in  which  the  corporation  is  not  directly  interested 
would  be  of  no  avail  to  create  a  corporate  liability: 
Daniel  v.   Mayor  of  Memphis,  11  Hum.,   682. 

These  principles  are  not  controverted  by  the 
plaintiff  in  error,  but  he  earnestly  and  ably  argues 
that  he  was  retained  for  the  city,  and  that  his 
services  were  rendered  in  protection  of  the  privi- 
leges and  franchises  of  the  municipality  whose  cor- 
porate autonomy  was  threatened.  But  the  Circuit 
Judge  found  as  a  fact  that  no  relief  was  sought 
against  the  corporation,  whose  rights  would  not 
have  been  in  the  least  affected  by  a  pro  confesso 
order  taking  the  bill  for  confessed  as  against    it. 

The  finding  of  a  fact  by  the  Circuit  Judge  in 
a  case  tried  by  him  is  as  conclusive  in  this  Court 
as  a  similar  finding  by  the  jury.  And  if  we  look 
for  ourselves  to  the  only  bill  which  was  introduced 
in  evidence  before  him,  there  cannot  be  a  doubt 
of  the  correctness  of  his  conclusion.  Its  sole  object 
was  to  restrain  the  alleged  illegal  and  fruadulent 
disposition  of  the  corporate  funds  by  the  individual 
defendants.  If  the  officers  of  a  municipal  corpo- 
ration depart  from  their  sphere  of  duty,  and  as- 
sume to  themselves  a  power  over  the  corporate 
property  which  the  law  does  not  confer,  and  a  for- 
tiori if  they  are  fraudulently  appropriating  the  corpo- 
rate funds  to  their  own  benefit,  a  Court  of  Chancery 
no  longer  looks  upon  them  as  acting  under  the 
authority  of   their  office,  but  treats  them  merely  as 
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persons  wrongfully  dealing  with  property  entrusted 
to  them,  and  interferes  by  injunetsou  and  other 
process :  Frewin  v.  LeioiSj  4  M,  and  C,  249,  255 ; 
BaWmore  v.  Horn,  26  Md.,  194;  Paterson  v.  Bowers, 
4  Grant,  170.  The  plaintiff  in  error  thinks  that 
the  Circuit  Judge  looked  too  much  to  the  first  bill, 
and  did  not  sufficiently  consider  the  second  bill,  in 
which,  he  says,  the  "great  bulk  of  the  services 
were  performed,"  and  "the  contest  over  the  receiv- 
ership actually  waged."  But  he  concedes  that  the 
second  bill  "  was  rather  an  amended  bill."  If  so,  the 
issues  must  be  considered  substantially  the  same,  unless 
the  contrary  appears,  and  the  contrary  does  not  appear, 
for  the  bill  is  not  introduced  in  evidence.  And 
any  defects  of  the  original  bill  may  have  been 
cured  by  its  averments.  Besides,  the  plaintiff's 
lotainer  by  the  Mayor  was  only  in  the  first  suit, 
and  the  subsequent  ratification  by  the  City  Council 
was  of  "  the  action  of  the  Mayor  in  the  employ- 
ment of  attorneys,"  and  no  other  employment  is 
shown.  The  answers  of  the  defendants  which  ap- 
l)ear  in  the  bill  of  exceptions,  it  Is  admitted  by 
the   plaintiff,   were  never  filed,   and   therefore   go   for 

nothing  except  to  show  the  character  of  the  work 
vlone.  And  the  same  is  true  of  the  petition  for 
Li  i^npersedeas  to  one  of  the  Judges  of  the  Supreme 
Court  to  supersede  the  Chancellor's  orders  and  the 
iwtrnment  therewith  submitted.  They  cannot  be 
looked  to  for  facts  in  support  of  the  plaintift^'s 
case   except   to   show   the   character   of  his   work. 

There   is   no   error   in  the  judgment,  and  it  must 
be    aflirniod. 
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Augusta  Manufacturing  Company  v.  W.  M.  Vertrees. 

1.  Corporation.     Franchises.     User,     Very  slight   circumstances 

are  suflicient  to  show  user  of  franchises  under  a  charter  of  iu- 
cori)oratiun,  and  a  consequent  organization  of  the  corporation. 

2.  Practice  and  Pleadixos.    Ejectment.  In  an  action  of  ejectment 

it  would  be  a  good  defense,  under  the  plea  of  not  guilty,  that 
the  plain tifl*,  wlio  sued  as  a  foreign  corporation,  was  not  in  fact 
a  corporation. 

3.  Practice.     Charge  of  court     Evidence  of  incorporation.     Upon 

the  question  of  the  incorporation  of  a  company,  it  is  error  to 
charge  that  the  mere  execution  of  a  deed  to  the  company  by 
one  party,  and  of  a  new  deed  in  confirmation  by  the  Jevisee  of 
that  party,  would  not  be  sufficient  proof  of  user  of  francliises 
to  establish  the  incorporation.  The  jury  should  have  been  left 
to  draw  their  own  inl'orence. 

4.  Same.     Same.      Declaration.     New  (jount.     It  is  error  to  charge 

that  under  the  nresent  mode  of  proceeding  in  ejectment,  a  per- 
son in  wl;use  name  a  new  count  is  filed  becomes  a  substantive 
nnd  distinct  party,  whose  recovery  would  be  antagonistic  to 
the  rigikts  of  the  original  plaintiff. 

5.  Same.     Same.     Same.     Amendment.     Statute  of  Limitation.      If 

there  be  privity  between  the  plaintiff  and  a  new  party  in 
ejectment,  as  where  the  relation  exists  of  vendor  and  vendee, 
an  amendment  of  the  declaration  by  the  addition  of  a  count  in 
the  name  of  such  party,  would  relate  back  to  the  commencement 
of  the  suit  so  as  to  obviate  the  bar  of  the  statute  of  limitations. 


FROM    DAVIDSON. 


Appeal    in    error    from    the    Circuit    Court    of 
Davidson   County.       N.  Baxter,  J. 

M.  Allen  and  N.  S.  Brown,  for  plaintiff. 


4L  75 
111  8» 
l&L  IW 

4pil68 


76  NASHVILLE: 


Augusta  Manuracturing  Company  9.  Vertrees. 

8.  Watson,  for  defendant. 

CooPBR,  J.,  delivered  the    opinion  of  the   Court. 

Action  of  ejectment,  in  which  the  verdict  and 
judgment  were  for  the  defendant,  and  the  plaintiff 
appealed  in   error. 

The  plaintiff  sues  as  a  corporation  chartered  by 
the  Legislature  ot  the  State  of  Georgia.  It  intro- 
duced in  evidcDce  the  charter  or  act  of  incorpora- 
tion passed  on  the  27th  of  December,  1845,  which 
appoints  certain  persons  named  a  board  of  commis- 
sioners to  open  a  book  of  subscription  for  shares 
in  a  manufacturing  company,  the  commissioners  to 
require  from  the  subscribers  a  payment  of  not  less 
than  five  nor  more  than  ten  per  cent,  of  the 
amount  subscribed.  By  the  third  section  of  the 
act,  ^^the  subscribers  or  stockholders  in  said  com- 
pany shall  be,  and  they  are  hereby  declared  to  be 
a  body  corporate  and  politic  under  the  name  and 
style  of  the  Augusta  Manufacturing  Company.*'  The 
plaintiff  further  introduced  as  evidence  a  deed  exe- 
cuted to  it  by  R.  H.  Brockway,  acknowledged  by 
him  on  the  16th  of  July,  1858,  and  registered  the 
next  day,  purporting  to  convey  a  lot  in  the  town 
of  Edgefield,  which  it  claims  covers  the  land  sued 
for.  It  also  introduced  evidence  tending  to  prove 
that  this  conveyance  was  made  in  consideration  ot 
a  debt  due  to  it  by  Brockway  for  goods  manufac- 
tured by  it  as  a  corporation,  and  other  testimony 
tending  to  show  that  at  the  date  of  the  deed  it 
had  an   agent  in    Nashville    for    the    transaction   of 
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its  business    as    a    foreign    manufacturing    company. 
Upon  this    state    of   facts,    the    Court    charged    the 
jnry   as   follows:    "To    enable  the  plain tift*  to  hold 
^)ropertj,   or  maintain   an   action,  it  is  necessary  that 
the  proof   should  show   that  the  stockholders,  by  an 
acceptance    of    the    charter,    became    a    corporation. 
The    fact    of     acceptance    is    susceptible     of    beiuj; 
proved   by   direct   proof,  such   as  a  resolution  *by  the 
stockholders   expressly   accepting,    or    by    proof   that 
they  have   been    in    the    habit    of    using    and   exer- 
cising the   privileges  and   franchises  granted    by   the 
charter,   or  that    they    have    been    recognized    as    a 
corporation   by  the  Legislature  of  Georgia  or  of  this 
State.      But    if   there    is-  no    other    proof   of    the 
plaintiff's   corporate  existence  except  its  charter,  that 
has  been   read,   and  the  deeds  which  have  been  read 
in   evidence   of   title  in   this    case,  and    the    fact    ot 
bringing    this    suit    in    the    name    of   the    Augusta 
Manufacturing  Company,   these    facts    alone    are  not 
sufficient   to   prove  the  plaintiff's  corporate  existence, 
or  right  to   sue   or  hold  property.'* 

The  errors  assigned  on  this  charge  are  that  there 
was  no  plea  calling  in  question  the  plaintiff's  cor- 
porate existence,  that  the  charter  incorporated  the 
cf>mpany  directly,  that  the  facts  stated  by  the  Court 
as  not  sufficient  to  establish  the  corporate  existence 
should  have  been  left  to  the  jury  to  pronounce  on 
their  sufficiency,  and  that  the  evidence  clearly  showed 
a   user. 

The  Code,  sec.  3239,  provides  that  the  defendant 
may  plead    not    guilty    to    an    action   of   ejectment. 
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"and.  upon  such  plea  may  avail  himself  of  all 
legal  defenses."  It  would  be  a  good  defense  to 
such  an  action  brought  by  a  plaintift  as  a  foreii^n 
corporation,  that  the  plaintiff  was  not  a  corpora- 
tion. While  the  rule  in  other  actions  may  be  dif- 
ferent, the  statute  allows  the  defense  in  this  action 
under  the  general   issue. 

Th^  act  of  the  Legislature  of  Georgia,  offered 
in  evidence,  does  not  directly  incorporate  the  per- 
sons named  as  a  body  politic  and  corporate.  It 
appoints  commissioners  to  open  a  book  for  the  sub- 
scription of  stock,  and  incorporates  the  subscribers, 
It  was  therefore  necessary  to  show  acceptance  of 
the  charter  by  user  or  otherwise.  Very  slight  cir- 
cumstances of  user  are  required  in  such  cases : 
Gleaves  v.  Brick  Church  Turnpike^  1  Sneed^  491.  It 
was  error  to  charge  that  the  mere  execution  of  a 
deed  to  the  company  by  one  party,  and  of  a  new 
deed  in  confirmation  by  the  devisee  of  that  party, 
and  the  bringing  of  an  action  of  ejectment  there- 
on, would  not  be  sufficient  proof  of  user  of  manu- 
facturing franchises  to  establish  the  incorporation. 
These  facts  should  have  been  left  to  the  jury  to 
draw  their  own  inference.  And  there  was  other 
proof  tending  to  show  an  organization  of  the  cor- 
poration. 

An  important  question  of  controversy  in  the 
court  below  was  whether  the  deed  from  Brockway, 
under  which  the  plaintiff'  claimed,  covered  the  land 
in  dispute.  Brockway  originally  owned  a  parcel  of 
land   in   the    town    of   Edgefield,   in    the   form   of   a 
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parallelogram,  568  feet  in  length  from  east  to  west, 
and  170  feet  wide  from  north  to  south.  It  was 
laid  off  into  lots  fronting  north  on  the  Gallatin 
turnpike,  afterwards  known  as  Main  street,  running 
back  to  an  alley.  The  land  was  bounded  on  the 
east  by  Minniek  street,  and  on  the  west  by  Tulip 
street.  Each  of  the  lots  beginning  at  Minniek 
street  fronted  fifty  feet  on  Main  street,  except  the 
most  westerly  lot  on  the  corner  of  Tulip  and  Main 
streets,  which  had  a  front  of  sixty-eight  feet,  and 
all  had  a  depth  of  170  feet.  The  proof  leaves  no 
doubt  that  Brockway  sold  to  the  plaintiff  the  lot 
on  the  corner  of  Main  and  Tulip  streets,  but  the 
boundaries  in  his  deed  of  conveyance  tend  to  lo- 
cate it  at  the  other  corner.  The  deed  conveys  "a 
tract  of  land  in  the  town  of  Edgefield,  Davidson 
county,  Tennessee,  as  follows:  Beginning  at  a  stake 
the  southwestern  junction  of  Minniek  street  and 
the  Gallatin  turnpike  road,  thence  running  along 
said  turnpike  sixty-eight  feet  to  a  stake;  thence  at 
right  angles  with  said  turnpike  road,  and  parallel 
with  Minniek  street,  170  feet  to  an  alley;  thence 
parallel  with  said  alley,  running  towards  Minniek 
street,  sixty-eight  feet;  thence  along  said  Minniek 
street,  towards  said  turnpike  road,  170  feet  to  the 
beginning."  At  the  date  of  this  conveyance.  Brock- 
way  had  sold  and  conveyed  to  a  third  person  the 
lot  on  the  southwestern  corner  of  Minniek  and 
Main  streets.  He  still  owned  the  lot  on  the  cor- 
ner of  Tulip  and  Main  streets,  the  size  of  which 
exactly    corresponds    with    the    size    of   the    lot  de- 
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Bcribed  in  his  deed  to  the  plaintiff,  and  there  is 
proof  tending  to  show  that  he  put  the  agent  of 
the  plaintiff  in  possession  of  this  lot  under  the 
deed.  Broekway  died  in  1862,  having  by  will  de- 
vised all  of  his  real  estate  to  Elizabeth  A.  Brock- 
way,  his  wife.  On  the  25th  of  March,  1872,  she, 
by  deed  of  that  date,  reciting  the  sale  and  con- 
veyance by  her  husband  to  the  plaintiff,  and  the 
mistakes  which  had  been  made  in  the  locative  calls 
therein,  undertook,  in  consideration  of  the  original 
payment  to  the  husband,  to  relinquish,  quit  claim  and 
convey  to  the  plaintiff,  by  its  true  boundaries,  the 
lot  intended  to  have    been    conveyed. 

The  real  defendant  in  this  case  claims  the  lot 
in  controversy,  being  a  part  of  the  lot  68  by  170 
feet  on  the  corner  of  Tulip  and  ^Main  streets,  un- 
der a  deed  made  on  the  21st  of  July,  1860,  by 
third  persons  having,  so  far  as  appears,  no  title. 
The  defendant  went  into  possession  about  the  date 
of  this  deed,  and  has  been  in  possession  ever  since. 
This  suit  was  commenced  on  the  16th  of  May, 
1872,  the  declaration  averring  title  in  the  plaintiff. 
On  the  16th  of  April,  1874,  the  plaintiff,  by  leave 
of  the  Court,  added  a  count  to  the  declaration  in 
the  name  of  Elizabeth  A.  Broekway,  to  which  the 
defendant  pleaded  not  guilty. 

The  defense  made  to  the  title  under  the  original 
conveyance  from  Broekway  was,  that  the  calls  of  the 
deed  did  not  cover  the  land  in  dispute.  The  de- 
fense to  the  confirmatory  deed  of  Brockway's  de- 
visee was,   that  it  was  void  for  champerty  by  reason 
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of  the  defeudaut's  adverse  poseession  at  the  time. 
And  the  defense  to  the  new  count  in  the  name  of 
the  devisee  rested  on  the  ground  that  k  was  a 
new  action,  and  barred  by  the  statute  of  limitations. 

Upon  the  first  point  the  Court  charged :  "  It  is> 
conceded  that  the  lot  described  in  the  original  deed 
is  separated  from  the  Jot  of  which  defendant  is  in 
possession  by  several  intervening  lots,  and  consti- 
tutes no  part  or  parcel  thereof.  This  being  so, 
the  plaintiff   cannot   recover   upon   this   deed." 

On  the  second  point  he  said:  "K  you  should 
find  from  the  testimony  that  the  defendant,  either 
by  himself  or  agents,  was  in  the  adverse  possession 
of  said  lot  at  the  date  of  the  deed  of  the  devisee, 
the  deed  is  champertous  and  void,  and  no  recover} 
can   be   had   upon   it." 

On  the  third  point  he  said:  "I  am  of  opinion 
that  since  the  abolition  of  the  old  action  of  eject- 
ment, and  the  adoption  of  the  present  mode  of 
proceeding  to  recover  the  possession  of  land,  Mrs. 
Brockway  is  to  be  considered  a  substantive  and 
distinct  party  to  this  record,  and  if  you  find  for 
the  plaintiff  upon  her  title,  the  verdict  must  be  for 
her,  and  against  the  Augusta  Manufacturing  Com- 
pany. She  is  a  new  party  to  the  action,  sueing 
in  her  own  right  and  for  her  own  benefit,  and  any 
defense  may  be  made  to  her  title  that  could  have 
been  made  if  she  had  commenced  a  separate  action 
in  her  own  name  on  the  day  she  became  a  party 
to  the  declaration.  And  if  the  defendant  had  had 
6 — VOL.  4. 
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the  peaceable  possession  of  the  lot  for  seven  year.) 
on  that  day,  the  18th  of  April,  1874,  such  posBes- 
sion  would  be  a  bar  to  the  action,  and  your  ver- 
dict  will  be  for  the   defendant." 

The  charge  says  it  was  conceded  that  the  lot 
described  in  Brock  way's  deed  was  separated  from 
the  lot  sued  for  by  several  intervening  lots.  In 
view  of  this  concession,  error  can  scarcely  be  as- 
signed on  that  part  of  the  charge.  Boundary  in 
ejectment  is  a  question  for  a  jury  upon  a  proper 
charge.  Whether,  notwithstanding  the  language  of 
the  deed,  the  jury  could,  upon  a  proper  charge, 
have  found  the  lot  in  controversy  to  be  within  its 
boundaries,  by  the  rejection  of  words  of  erroneous 
description,  in  view  of  the  actual  delivery  •  of  the 
lot  to  the  plaintiff  under  the  deed,  would  be  a 
useless  inquiry;  Hale  v.  Darter,  10  Hum,,  92,  94: 
'^erson  v.  Boundtree,  1  Hayw.,  378;  Wwchester  v. 
GleaveSy  1  Tenn.,  218 ;  White  v.  Hembree^  1  Tenn., 
529;  Henderson  v.  Long^  Cooke,  128;  Funa  v.  Mini- 
ning,  11  Hum.,  811;  Fancher  v.  DeJfontegre,  1  Head, 
40 ;  Cherry  v.  Slade,  1  Murphy,  82 ;  Barclay  v.  Howell^ 
6   Pet.,  498. 

Treating  the  deed  of  Elizabeth  A.  Brockway  as 
a  new  and  independent  conveyance,  the  Judge's 
charge  on  the  second  point  would  be  good  law. 
But  if  it  be  treated  as  a  conveyance  in  fulfillment 
of  a  previous  bona  fid^  contract,  evidenced  by  the 
previous  deed,  rendered  ineffective  by  reason  of  its 
misdescription,  and  entered  into  before  the  adverse 
possession   commenced,   it   would   not   be    within    the 


DECEMBER  TERM,  1879.  83 

Augusta  Manufacturing  Company  v.  Vertrces.; 

operation  of  the  statute  of  champerty :  Whitesides 
V.  MartiHy  7  Yer.,  384;  Sinis  v.  Cross,  10  Yer., 
460;  Male  v.  Darter ^  10  Hum.,  92:  McCoy  v.  WU- 
Ufordj  2  Swan,  644.  So,  if  it  be  considered  as  a 
deed  of  confirmation,  as  it  may  be,  notwithstanding 
the  words  of  positive  grant  ( Co.  Lit.  301,  6.) 
although  the  plaintiff  took  no  estate  in  the  land 
under  the  original  deed,  it  would  not  be  void 
for  champerty  :  Crockett  v.  Campbell^  2  Hum.,  411 ; 
Simmons  v.  McKissickj  6  Hum.,  259.  These  points 
must,  in  the  attitude  in  which  the  case  is  now 
before   us,   be    left  undecided. 

But  His  Honor  clearly  erred  in  his  charge  on 
the  third  point.  Under  the  old  action  of  ejectment 
which  prevailed  in  this  State  prior  to  the  Act  of 
1852,  brought  into  the  Code,  sec.  3230  et.  seq„ 
there  can  be  no  doubt  that  the  lessor  of  the  plain- 
tiff could  add  a  new  count  to  the  declaration  in 
the  name  of  a  third  party.  His  Honor  is  of  opinion 
that  this  rule  has  been  abolished  by  the  new  mode 
of  proceeding.  In  this  he  is  clearly  in  error.  The 
Code,  sec.  3236,  expressly  recognizes  the  continu- 
ance of  the  old  rule,  and  authorizes  the  filing  of 
separate  counts  in  the  name  of  several  parties.  The 
old  practice  still  prevails  under  the  new  form.  Foi- 
merly,  the  plaintiff,  whose  deed  was  void  for  cham- 
perty, might  add  a  count  in  the  name  of  his 
grantor,  in  order  to  have  the  benefit  of  the  title 
he  had  bought:  Wilson  v.  NancCy  11  Hum.  190. 
The  same  practice  was  .  sanctioned  by  this  Court, 
under  the   Code,   during  the  last  term   at  Euoxville. 
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If  there  were  no  privity  between  the  plaintiff  and 
the  new  party,  the  additional  coant  would  be 
treated,  for  all  purposes  of  defense,  as  the  com- 
mencement of  a  new  suit  as  of  the  date  of  its 
filing:  Carder  v.  Dolin  4  Bax.,  240.  If  there 
were  privity,  as  in  the  case  of  grantor  and  grantee, 
where  the  deed  was  void  for  champerty,  it  was 
held  under  the  old  practice  that  the  amendment 
would  relate  back  to  the  commencement  of  the 
suit,  and  place  the  rights  of  the  parties  on  the 
same  ground  as  if  it  had  been  originally  incorpo- 
rated in  the  writ  and  declaration :  Nance  v.  Thomp- 
son, 1  Sneed,  821,  The  reason  was,  as  stated  in 
that  case,  that  no  new  right  or  title  is  set  up.  "  It 
is  rather,"  says  the  Judge,  "a  different  statement 
of  the  same  cause  of  action  or  right  of  recovery, 
adapted  to  a  different  state  of  proof.  The  plaintiff 
merely  seeks,  in  aid  of  his  right  to  use  the  name 
of  his  vendor  as  he  has  the  right  to  do,  and  to 
draw  to  the  equitable  title  in  himself  the  mere  dry 
legal  title  remaining  in  the  vendor  with  which  it 
was  attempted  ineffectually  to  vest  him.'*  This  is 
equally  true  of  the  equitable  title  of  the  vendee 
whose  deed  by  mistake  does  not  convey  the  land 
intended.  The  only  difference  between  the  old 
pia'ctice  and  the  new  is,  that  under  the  Code  tlic 
vendee  cannot  uso  the  vendor's  name  as  of  right, 
but  must  obtain  his  consent. 

For   the    errors    stated,  the  judgment  must  be  re- 
versed  and   the   cause    remanded   for   a   new   trial. 
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William   Grebr  v.   Thomas  and  Mosbs    Whitfirld. 

1.  Pbacticb  and  Pleadino.  Prosecution  bond.  Bute  to  justify  or 
give  new  security.  After  a  Circuit  Judge  hns  once  entertained 
an  application  for  the  enlargement  of  the  penalty  of  a  proseciN 
tion  bond  and  accepted  the  sureties,  he  cannot  be  required  to 
make  a  rule  upon  the  plaintiff  to  Justify  or  give  new^  security 
upon  aflSdavits  Ftnting  no  new  facts,  where  the  penalty  of  the 
bond  is  sufficient  to  cover  the  costs  and  damages  which  may  be 
awarded. 

1.  Chanob  of  Vrnub.  Courts  of  sams  Jurisdiction,  Judge  should 
select.  Upon  a  change  of  venue,  if  there  are  two  courts  of  the 
same  Jurisdiction  in  the  county  to  which  the  venue  is  changed, 
the  Judge  ordering  the  change  must  select  the  court  to  which 
the  transfer  shall  be  made,  and  his  action  cannot  be  revised  in 
the  absence  of  anything  showing  an  abuse  of  discretion. 

3.  Malicious  Prosscution.     Ehidence*    Malice.    In  an  action  for 

malicious  prosecution,  the  defendant  is  entitled  to  testify  as 
to  his  belief  of  the  guilt  of  the  plaintiff'  when  he  commenced 
the  prosecution  against  him,  and  that  he  instituted  the  prose- 
cution without  malice.        « 

4.  Same.    Probable  cause.     In  an  action  for  malicious  prosecution, 

it  is  error  to  charge  the  Jury  that  the  law  would  infer  malice 
from  the  absence  of  probable  cause. 


FROM    DAVIDSON. 


Appeal  in  error  from  the  Law  Court  of  Davidson 
County.      Jo.   0.   Quild,  J. 

John  A.  Campbell  and  N.   S.  Brown,  for  Greer. 

John    E.    &    A.  E.    Garner    and    Clay    Roberts, 
for   Whitfield. 
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Cooper,  J.,  delivered   the    opinion  of  the   Court. 

Thomas  Whitfield  and  Moses  Whitfield  each 
brought  a  separate  action  against  William  Greer 
for  malicious  prosecution.  The  two  cases  were 
tried  at  the  same  time,  by  the  same  jury,  and  on 
the  same  evidence,  by  consent  of  parties,  but  as 
separate  suits,  and  the  jury  returned  a  several  ver- 
dict in  favor  of  each  plaintiiF  against  the  defend- 
ant  for  a  different  amount  of  damages.  From  the 
judgments  rendered  by  the  Court  on  these  verdicts 
the  defendant  appealed  in   error 

In  October,  1870,  the  plaintift  in  error  was 
robbed  of  a  considerable  sum  of  money.  A  few 
weeks  thereafter,  and  after  consulting  counsel,  he 
caused  one  William  Whitfield  and  his  three  sons, 
William,  Thomas  and  Moses,  to  be  arrested  and 
brought  before  a  justice  of  the  peace,  who,  after 
hearing  the  evidence,  bound  the  elder  Whitfield  to 
appear  at  court,   and  the   sons  were   discharged. 

Indictments  were  subsequently  found  by  the 
grand  jury,  plaintiff  in  error  being  the  prosecutor, 
against  William  Whitfield  and  Thomas  Whitfield 
for  the  robbery,  upon  which  they  were  tried  and 
acquitted,  and  the  plaintiff  in  error  was,  by  the 
court,  taxed  with  the  costs.  Thereupon,  each  of 
the  four  Whitfields  commenced  a  separate  suit 
against   Greer  for  malicious  prosecution. 

The  venue  was  changed  at  the  instance  of  the 
defendant  to  the  county  of  Davidson,  in  which 
there    were    two     courts    of   concurrent   jurisdiction, 
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the    Circuit    Conrt    and    the   Law   Court.       The   de- 
fendant   desired    the    transfer    to    be    made    to    the 
Circuit   Court,    but    the    presi-iing    Judge,    over    the 
defendant's   objection,   made   the  transfer  to  the  Law 
Court.       It  ,was   agreed   that    the    causes    should    be 
tried   at   the   same   time,    but   after   a  jury    was    ob- 
tained,   though    not    sworn,    William   Whitfield,    Sr., 
and     William    Whitfield,    Jr.,    dismissed    their    suits. 
The   other   cases   weue   tried,   with   the    result  stated. 
It  seems  that   each   of   the   suits  was  commenced 
upon   a   prosecution    bond    in    the    penalty    of   $125, 
but  the    penalty    was    afterwards    increased    by    the 
order   of    the    Court    to    $200.       Pending    the    delay 
previous    to    the    trial,    the    defendant    below    made 
repeated     and     unsuccessful     efforts    to     induce    the 
Circuit  Judge    to    further    increase    the    penalty    of 
the   prosecution   bonds,    and   to   compel   the   plaintiffs 
to  give  additional    security.      The  defendant  excepted 
to  these   refusals   of   the   Court  to  entertain  his  mo- 
tion, and   on   one   occasion  took   a  bill  of  exceptions 
embodying   his  affidavit  and  the  action  of  the  Court. 
He   now   assigns   the   ruling   of   the   Court   as    error. 
The  law    undoubtedly    requires    every    plaintiff   who 
brings   an    action   for   malicious    prosecution    to    give 
sufficient   security   for   the   payment   of    all  costs    and 
damages   which   may  be  awarded  against  him :    Code 
sees.    3191,    3192.       It    also    provides    that     such     a 
plaintiff   may,   at   any   stage   of    the   cause,   be   ruled 
to    justify   or  give   new   security   on    sufficient    cause 
ebown:    Code,   sec.    3191.       The   Circuit   Judge    had, 
however,   previous    to    the     application    in    question. 
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required  new  bonds  with  the  penalty  increased, 
which  were  given  and  accepted.  The  affidavit  of- 
fered, while  very  positive  in  its  expressions  of 
opinion,  does  not  show  any  change  of  circumstances 
or  new  facts  which  required  the  Court  to  go  be- 
hind its  previous  action.  Nothing  is  better  settled 
in  legal  practice  than  that  an  order  once  made,  or 
action  taken  upon  full  deliberation  will  not,  as  a 
general  rule,  be  interfered  with  except  from  a  change 
of  circumstances  or  new  fact  supervening,  and  this 
for  the  obvious  reason  that  the  whole  time  of  the 
Court  might  otherwise  be  taken  up  with  motions 
repeated  ad  iyifivitum,  if  counsel  chose  to  be  con- 
trary or  persistent.  The  Judge  seems  to  have  sat- 
isfied himself  that  the  penalty  of  the  bonds  already 
taken  was  sufficient  to  meet  the  costs  up  to  that 
term  w^hen  the  defendant  ought  to  have  been  ready 
for  trial.  We  cannot  see  that  there  has  been  any 
such  abuse  of  the  discretion  which  the  law  gives 
him  as  to  call  for  revision  by  this  Court,  especially 
in  view  of  the  fact  that  the  costs  thus  far,  either 
by  reason  of  his  repeated  continuances  or  by  the 
result  of  the  trial,  have,  so  far  as  the  defendants 
in  error  now  before  us  are  concerned,  fallen  upon 
the   plaintiff  in    error. 

Upon  a  change  of  venue,  the  law  requires  that 
the  cause  shall  be  transferred  to  the  nearest  ad- 
joining county:  Code,  sec.  2839.  The  transfer  is, 
of  course,  to  a  court  of  the  same  character  and 
jurisdiction  as  the  court  in  which  the  suit  is  pend- 
ing.     If   there  be  two  courts  in  the  nearest  county 
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answering  the  descriptiony  it  muBt  necessarily  be 
left  to  the  Judge  to  direct  to  which  court  the 
transfer  shall  be  made.  Perhaps  it  would  have 
been  courteous  on  his  part  to  have  yielded  to  the 
wishes  of  the  party  at  whose  instance  the  change 
of  venue  was  made,  all  other  things  being  equal 
as  they  were  in  the  eye  of  the  law.  Yet  the 
matter  was  clearly  in  his  discretion,  and,  in  the 
absence  of  anything  to  show  an  abuse  of  that  dis- 
cretion, we  cannot  revise  it. 

The  plaintiff  in  error  was  introduced  as  a  wit- 
ness, and,  in  the  course  of  the  examination  in 
chief,  was  asked  by  his  counsel:  '^If  he  prosecuted 
the  plaintiffs  with  an  honest  belief  of  their  guilt 
and  without  malice?"  Upon  objection  taken  by 
the  defendants  in  error  the  Court  refused  to  allow 
the  question  to  be  answered,  to  which  ruling  of 
the  Court  the  plaintiff  in  error  then  excepted,  and 
now   assigns  it  as   error. 

To  maintain  this  action,  the  plaintiff  must  show 
malice  and  the  want  of  probable  cause :  Kendrick 
V.  Cyperty  10  Hum.,  291.  The  question  is  not 
whether  the  plaintiff  was  really  guilty  of  the  crime 
charged  against  him,  but  whether  reasonable  grounds 
existed  for  the  defendant  to  believe  him  guilty : 
Haulston  v.  Jackson^  1  Sneed,  127.  Probable  cause 
is  the  existence  of  such  facts  and  circumstances  as 
would  excite  in  a  reasonable  mind  the  belief  that 
the  person  charged  was  guilty  of  the  crime  for 
which  he  was  prosecuted.  It  is  not  sufficient  that 
the  party  really  believed   that  the   crime    had    been 
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committed  by  the  person  accused,  when,  in  truth, 
the  facts  within  his  knowledge  were  insufficient  to 
create  the  belief  in  the  mind  of  a  reasonable  man: 
Hall  V.  Hawkins,  6  Hum.,  857;  WinebiddU  v.  For- 
terfdd^  9  Pa.  St.,  189.  Probable  cause  does  not, 
therefore,  depend  on  the  actual  state  of  the  case 
in  point  of  fact,  but  upon  the  honest  and  reason- 
able belief  of  the  party  prosecuting:  James  v. 
Phelps,  11  Ad.  b  EL,  489;  Swain  v.  Trafford,  4 
Iredell,  389.  "Whether  he  did  so  believe  or  not 
is  a  fact  to  be  found  by  the  jury]:  Sumer  v.  Am- 
bier,  11  Jur.,  846.  His  belief  is  a  material  issue 
of  fact,  as  is  also  his  malice;  Potter  v.  Scales^  8 
Cal.,  220.  Under  the  statute  law,  a  party  to  an 
action  is  a  competent  witness  except  in  actions  or 
proceedings  by  or  against  executors,  administrators 
or  guardians,  in  which  judgments  may  be  rendered 
for  or  against  them,  and  except  also  in  the  case 
of  a  husband  or  wife  called  to  testify  to  facts 
which  came  to  his  or  her  knowledge  by  means  of 
the  marital  relation:  Code,  sec.  3813d;  Patton  v. 
Wilson,  2  Lea,  101.  Being  a  competent  witness, 
he  may,  of  course,  testify  to  any  material  fact. 
The  question  is,  •  therefore,  directly  raised  by  the 
assignment  of  error,  whether  the  defendant  below 
should  have  been  allowed  to  answer  the  interroga- 
tory put  to  him.  The  point  comes  before  this 
Court  for  the  first  time,  but  it  has  been  repeatedly 
presented,  under  the  new  rules  of  evidence,  to  the 
courts  of   some  of   our   sister   States. 

In   an    action   for    malicious    prosecution    of   the 
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plaintiff  for  perjury,  the  defendant  was  asked  wheth- 
er at  the  time  he  made  the  complaint  against  the 
plaintiff  he  believed  him  guilty  of  the  charge,  tlio 
trial  court  excluded  the  evidence  and  the  couit 
of  appeals  reversed  the  judgment  for  this  error. 
Another   point   made    below     was     that    the    matter 

sworn  to  was  immaterial.       The    defendant   was    also 

* 

asked  whether,  at  the  time  he  made  the  complaint, 
he  believed  the  evidence  given  by  the  plaintiff  was 
material.  The  trial  court  excluded  the  testinionv, 
and  such  exclusion  was  also  held  to  be  erroneous. 
**  Both  of  these  questions,"  say  the  Court,  "  tended 
directly  to  repel  the  imputation  of  malice,  and  per- 
haps, to  some  extent  the  want  of  probable  cause. 
If  answered  in  the  affirmative,  and  reliance  was 
placed  upon  the  testimony  by  the  jury,  they  would 
tend  very  much  to  exculpate  the  defendant;  or,  at 
all  events,  to  -  mitigate  the  damages.  How  much 
weight  the  jury  would  give  to  such  testimony  was 
a  question  exclusively  for  them:  McKown  v.  Hun- 
tery  30  N..Y.,  625.  The  same  high  Court  has  de- 
cided a  number  of  cases  involving  the  right  of  a 
party  to  depose  to  an  intent  or  state  of  mind 
which  seems  fairly  to  establish  the  general  principle 
that  where  the  motive  of  the  witness  in  perform- 
ing a  particular  act  or '  making  a  particular  decla- 
tion  becomes  a  material  issue  in  a  cause,  or  reflects 
an  important  light  upon  such  issue,  he  may  him- 
self be  sworn  in  regard  to  it,  notwithstanding  the 
difficulty  of  furnishing  contradictory  evidence,  and 
notwithstanding  the  diminished   credit  to  which   his 
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testimoDy  may  be  entitled  as  coming  from  the  mouth 
of  an  interested  witness :  Seymour  v.  WUson^  4t 
Kernan,  567;  Griffin  v.  Marquardt^  21  N.  Y.,  121; 
Forbes  v.    TToZfer,   26   N.   Y-,   430. 

The  same  rule  has  been  applied  in  a  criminal 
case:  Kerrains  ▼.  People^  60  N.  Y.,  221.  The 
Supreme  Court  of  Nebraska,  in  a  case  like  the 
present,  in  which  the  law  touching  the  -defendant's 
belief  is  laid  down  precisely  as  in  our  cases,  held 
that  the  defendant  was  entitled  to  testify  in  regard 
to  his  belief  of  the  guilt  of  the  plaintiff  when  he 
commenced  the  prosecution  against  him,  and  that 
he  instituted  the  prosecution  without  malice :  TVrncr 
V.  O'Brieriy  5  Neb,,  642.  No  authority  has  been 
adduced  in  conflict  with  these  rulings.  The  Court 
erred  in  excluding  the  testimony  under  considera- 
tion. 

The  Circuit  Judge  erred  also  in  charging  the 
jury  that  the  law  would  infer  that  the  prosecution 
was  'malicious  from  the  absence  of  circun^tances 
showing  probable  cause.  And  this  for  the  obvious 
reason  that  to  sustain  the  action  there  must  be 
both  malice  and  a  want  of  probable  cause.  Malice 
may  be  inferred  by  the  jury  from  the  want  of 
probable  cause,  but  the  law  makes  no  such  pre- 
sumption. It  is  a  mere  inference  of  fact,  which 
the  jury  may  or  may  not  make,  and  it  should  be 
left  to  them:  Johnson  v.  Chambers^  10  Iredell,  287; 
Mitchell  V.  Jenkins,  6  B.  &  H.,  588;  Narell  v.  Dowm, 
8  Blackf.,  274;    Pharia  v.   Lambert,  1   Sneed,   282. 
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For  these  errors,  without  coDsidering  other  points 
made,  the  judgment  must  be  reversed,  and  the 
canee  remanded  for   a    new  trial. 


\ 


* 

R.  L.  Singleton,  County  Court  Clerk,  v.  L.  Fritboh. 

Pjuvilbob  Tax.  Merchant  Tailor,  The  merchant  taUor  or  hia 
.agent  who  sells  by  saiiiple,  taking  measures  and  sending  the 
clothing  from  another  State,  is  liable  to  the  privilege  tax. 


PROM   BKDFORD. 


Appeal  in  error  from  the  Circuit  Court  of  Bed- 
ford  County.       R.    Cantrell,   J. 

Attorney-General  Lba,  for   Singleton. 

T.  B.   IviB,   for   Fritsch. 

TuRNEv,   J.,   delivered   the   opinion    of    the   Court. 

We  adopt  the  opinion  of  Judge  Robert  Cantrell, 
the  Circuit  Judge,  as  the  opinion  of   this  Court. 

"The  agreed  case  submitted  to  the  Court  presents 
two  questions:  Ist.  Is  the  defev. riant  liable  for  a 
privilege  tax  for  carrying  on   the  business  of   selling 
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clothing  under  the  circumstances  as  set  forth  in  the 
written  agreement?  2nd.  Had  the  officer  who  dis- 
trained the  goods  a  right  to  sell  them  upon  giv- 
ing ten  days'  notice,  or  should  he  have  given  a 
non-resident   notice   through  the   newspapers? 

^'  The  firdt  Act  that  has  any  particular  bearing 
upon  the  question  was  passed  in  1867-8,  and  is 
brought  into  the  Code  and  is  found  in  section 
553a,  sub-sec.  43,  and  reads  as  follows :  "All  ped- 
dlers of  sewing  machines,  or  selling  by  sample,  shall 
pay   a  tax  of   $10." 

"  The  next  Act  bearing  upon  the  questions  at 
issue  was  passed  on  the  18th  of  January,  1870, 
chap.  45.  The  second  section  of  said  Act  pro- 
vides, "That  hereafter  merchants  shall  pay  an  ad- 
valorem  tax  upon  the  capital  invested  in  their  busi- 
ness equal  to  that  levied  upon  all  taxable  property, 
and  the  term  merchant,  as  used  in  this  Act,  indi- 
cates all  persons  or  copartnerships  engaged  in  trad- 
ing or  dealing  in  any  kind  of  goods,  wares  and 
merchandise,  either  on  land  or  at  any  steamboat, 
wharfboat,  or  other  craft,  stationed  or  plying  in  tlie 
waters  of  this  State,  and'  whether  such  goods,  warea 
and  merchandise  be  kept  on  hand  for  sale,  or  the 
same  be  purchased  and  delivered  for  profit  as  or- 
dered; but  nothing  in  this  Act  contained  shall  in 
anywise  affect  the  collection  of  privilege  taxes  upon 
avocations  declared  by  section  550  of  the  Code  to 
be  privileges,  except  the  business  of  selling  mer- 
chandise upon  commission.''   Acts  of  1870,  pp.  58-9. 

^The  next    Act    that    I    find    bearing:  upon  the 
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questions  at  issue  was  passed  March  25th,  187'). 
Chapter  118,  Acts  of  1878,  page  168,  section  46  of 
said  Act  reads  as  follows:  Be  it  further  enacted, 
that  the  occupations  and  business  transactions  that 
shall  be  deemed  privileges  and  be  taxed,  and  not 
pursued  or  done  without  license,  are  the  following, 
viz :  Merchants,  commission  (wholesale  or  retail) ; 
*  *  *  hucksters  and  sample  sellers;  *  *  * 
selling  by   sample/'  i 

"Under  the  provisions  of  the  foregoing  Acts  there 
can  be  no  doubt  as  to  the  liability  of  all  persons 
engaged  in  the  sale  of  merchandise  to  pay  a  privi- 
lege tax.  But  it  is  insisted  that  the  Act  of  1877, 
chap.  93,  repeals  so  much  of  the  law  as  applies 
to  the  occupation  of  selling  goods  by  a  merchant 
tailor  where  the  suits  are  ordered  by  the  consumers 
and  the  sale  made  by  sample,  and  this  presents 
the  main  question  to  be  determined.  In  construing 
a  statute,  we  must  first  examine  into  the  old  law 
and  see  what  that  was.  Second,  we  must  examine 
and  see  what  mischief  or  injustice  there  was  in  the 
old  law.  Third,  we  must  see  what  remedy  was 
intended  to  be   afforded   by   the   new   statute. 

"We  find  that  under  the  old  law  commercial 
agents,  known  as  drummers,  were  taxed  for  the 
privilege  of  exhibiting  samples  and  taking  orders 
from  the  various  merchants  in  the  State  to  be 
filled  by  jobbers.  The  merchant  received  his  goods, 
and  before  he  could  sell  he  had  to  pay  an  ar/- 
valorem  and  privilege  tax  for  the  same  goods,  mak- 
ing a  double   tax  upon  the  same  goods.     To  remedy 
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this  real  or  apparent  hardship,  Che  Act  of  1877 
was  passed,  repealing  so  much  of  the  Act  of  1867- S 
as  taxed  drummers,  which  Act  is  contained  in 
section   653a,   sub-sec.   43,   of   T.   &   S.   Code. 

''The  term  'drummer'  has  acquired  a  com- 
mon acceptation,  and  is  ^applied  to  commercial 
agents  who  are  travelling  for  wholesale  mer- 
chants and  supplying  the  retail  trade  with  goods, 
or  rather  taking  orders  for  goods  to  -be  shipped  to 
the  retail  merchant,  upon  which  merchandise  the 
State  collects  her  revenue.  The  merchant  tailor 
who  takes  measures  and  supplies  the  citizen  with 
clothing  has  never  been  known  or  recognized  as  a 
drummer,  and  the  Legislature  certainly  never  in- 
tended to  release  the  merchant  tailor  from  all  tax 
provided  he  would  take  the  measure  of  the  citizen 
in  this  State  and  send  the  goods  from  another 
State.  I  am  clearly  of  the  opinion  that  was  not 
the  intention  of  the  Act  of  1877.  I  do  not  think 
that  the  Act  of  1877  repealed  the  Act  of  1870, 
chap.  46,  and  Act  of  1873,  chap.  118,  or  so  much 
of   said  Acts  as  levy  a  tax  on    merchant    tailors. 

"I  therefore  hold  that  the  action  of  the  Clerk 
in  issuing  his  distress  warrant  was  fully  authorized. 
I  am  also  of  opinion,  and  so  hold,  that  sections 
704,  705  and  706  of  the  Code  fully  warrant  the 
Clerk  and  officer  in  the  proceedings  taken,  and 
that  the  ten  days'  notice  given  by  the  constable 
for  the  sale  of  the  goods  was  all  that  the  law 
required. 

''It  is  therefore  adjudged  by  the  Court  that  the 
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Iftw  18  dearly  with  the  plaintinff,  and  that  the  de- 
fendant is  liable  for  the  tax  claimed  by  the  Clerk, 
Singleton." 


_  ^  

W.  L.  McClelland  et  al.  i?.  J.  W.  Davis  et  cd. 

GVABDTAN  AND  Ward.  Security  on  guardian  bond.  FHoHty.  The 
recovery  by  infant  wards  of  a  decree  against  the  personal  rep- 
resentative of  tlie  deceased  guardian  for  the  amount  due  them 
to  be  paid  pro  rata  with  other  claimB,  the  estate  being  Insolvent, 
will  enure  to  the  benefit  of  the  sureties  on  the  several  guard iao 
bonds  in  tiie  order  of  liability  fixed  by  law,  and  sureties  sec* 
ondarily  liable  may  assert  their  priority  of  satisfaction  against 
the  assio^nee  of  a  surety  primarily  liable,  who  takes  with  knowl- 
edge of  the  equity* 


FROM    GILES. 


Appeal    from    the    Chancery    Court    at    Palaski. 
W.  8.  Fleming,  Ch. 

I.    N.    Barnbtt    and    G.    T.    IIughss,    for    Com- 
plainants. 

W.  n.  McCallttm,  for  Defendants. 
7 — vol.  4. 


il»  ^ASUVILI.K: 


McCloIland  t*.  Davis. 


CooPBR,  J.,  delivered  the  opinion  of    the    Ooart, 

In  July,  1855,  Henry  J.  Walker  waa  appointed 
guardian  of  his  three  infant  children,  Sarah  J.,  w^ho 
afterwards  intermarried  with  W.  D.  Smith,  John 
W.,  and  Tennessee  Walker,  and  qualified  by  giving 
bond  in  the  penalty  of  $5000,  with  W.  L.  Mc- 
Clelland and  George  M.  Brandon  as  his  sureties. 
On  the  7th  of  June,  1858,  he  renewed  his  bond 
as  guardian,  with  J.  W.  Davis  and  George  W. 
Walker  as  his  sureties,  in  the  penalty  ot  $6000. 
On  the  28th  of  November,  1871,  Henry  J.  Walker 
died,  and  S«  G.  Colvert  was  appointed  and  quali* 
fied  as  executor  of  his  will.  On  the  11th  of  July, 
1872,  Colvert  filed  his  bill  against  the  children  and 
devisees  of  his  testator,  suggesting  that  the  personal 
assets  of  the  estate  would  fall  far  short  of  paying 
the  debts,  and  that  it  would  be  necessary  to  sell 
realty  for  the  purpose,  and  asking  that  the  admin- 
istration of  the  estate  be  transferred  to  tbe  Chan- 
cery Court.  One  main  object  of  the  bill  wa8  to 
ascertain,  by  proper  account  and  decree,  the  indebt- 
edness of  the  testator  to  his  three  children  by 
reason  of  the  guardianship  as  aforesaid.  Such 
proceedings  were  had  in  this  cause  that,  on  the  3rd 
of  November,  1874,  a  report  was  made  and  con- 
firmed ascertaining  the  amount  due  from  the  estate 
to  each  of  the  wards,  and  a  decree  was  rendered 
in  favor  of  each  ward  against  the  complainant  as 
executor,  for  the  amount  so  found,  with  interest 
from   the   1st  of    September,   1874,  "  which    said  sev- 
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end  BnmB/'  says  the  decree,  "  will  be  paid  pro  rcUa 
out  of  the  estate  of  the  said  Henry  J.  Walker, 
deceased,  now  belFhg  settled  as  an  insolvent  estate 
under  the  orders  of  this  Conrt  in  this  cause." 
By  a  subsequent  decree,  some  credits  for  payments 
made  by  the  executor  were  allowed,  leaving  the 
judgments  in  other  respects  in  full  force.  Owing 
to  litigation  over  some  of  the  liabilities  of  the  ee- 
tate»  only  terminated  by  a  decree  of  this  Court  at 
its  present  term,  no  dividend  of  the  assets  of 
Henry  J.  Walker's  estate  has  yet  been  made,  and 
the  cause  in  which  the  judgments  were  rendered 
in  favor  of  the  children  is  still  pending. 

The  children,  not  being  content  to  wait  the 
winding  up  of  the  estate  of  their  father,  brought 
their  bill  against  Colvert,  as  executor,  and  the 
sureties  on  both  of  the  guardian  bonds,  and  took 
such  proceedings  that,  on  the  19th  of  November, 
1875,  they  recovered  a  judgment  for  $7,787.87 
against  the  executor  Colvert  and  the  sureties  on  the 
two  bonds,  the  sureties  on  the  second  bond  being 
declared  primarily  liable  to  the  extent  of  $6,000, 
the  penalty  of  the  bond,  and  the  sureties  on  the 
first  bond  declared  liable  for  the  excess  of  liability 
over  that  penalty,  and  to  the  extent  of  $5,000,  the 
penalty  of  their  bond,  for  any  amount  that  could 
not  be  made  out  of  the  sureties  on  the  second 
bond.  The  whole  amount  of  this  recovery  was 
collected  under  the  decree,  J.  W.  Davis,  the  surety 
on  the  second  bond,   paying  about  $4,000,    and   the 
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sureties  on  the  first  bond  being  compelled  to  pay 
tbe  residue. 

On  the  18th  of  December,  1877,  J.  W.  Davis 
filed  a  petition  in  the  insolvent  suit  of  Colvert 
against  the  Walker  children,  stating  the  fact  of  his 
suretyship,  and  that  he  had  paid  $4,000  on  the  re- 
covery had  against  him,  and  asking  to  be  made  a 
party  defendant  to  that  suit,  and  that  his  claim  be 
allowed.  On  the  same  day  he  assigned  his  claim 
by  reason  of  the  payment  to  W.  D.  Smith,  who 
a  few  days  thereafter  assigned  the  same  to  W.  F. 
Stone  in  trust  for  the  benefit  of  Smith's  wife. 
Such  proceedings  were  had  under  this  petition  that, 
on  the  4th  of  March,  1878,  a  decree  was  rendered 
allowing  the  claim,  directing  it  to  be  placed  in  the 
schedule  of  debts  entitled  to  share  pro  rata  in  the 
assets  of  Walker's  estate  in  that  cause,  and,  recit- 
ing the  transfers,  authorizing  the  pro  rata  to  be 
paid  to  Stone.  None  tof  the  other  sureties  seem 
ever  to  have   become   parties  to  that  suit. 

On  the  19th  of  August,  1878,  the  bill  now  be- 
fore us  was  filed,  by  which,  and  the  amended  and 
supplemental  bills  subsequently  filed,  Davis,  Smith, 
Stone  and  Colvert  were  made  defendants,  and  the 
complainants,  McClelland  and  Brandon,  as  the  sure- 
ties on  the  first  guardian  bond,  claim  that  they 
are  entitled,  by  subrogation  to  the  rights  of  the 
wards  under  the  judgment  rendered  in  their  favor 
in  the  insolvent  suit,  for  the  amount  found  due  to 
them  from  their  guardian,  to  have  the  pro  rata  divi- 
dend  which   may  be  paid  thereon    by   Walker's    ea- 
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tate  applied  m  satisfaction  of  the  general  indebt 
edDess  of  the  guardian  to  the  wards,  and,  to  tbut 
extent,  in  eirbneration  of  their  secondary  liability 
as  sureties  on  the  first  bond.  Of  this  opinion  was 
the  Chancellor,  who  rendered  a  decree  accordingly, 
and  the  defendants   appealed. 

If  the  original  suit  of  Colvert,  in  which  the 
liability  of  the  guardian  was  ascertained,  had  made 
the  sureties  on  both  the  bonds  parties  defendant, 
the  proper  decree  would  have  been  that  the  pro 
^aia  dividend  of  the  estate  should  be  applied  in 
•xtinguishment  of  so  much  of  thQ  debt,  that  the 
f^nreties  on  the  second  bond  should  be  primarily 
liable  for  the  deficiency  to  the  extent  of  $6,000,  and 
the  sureties  on  the  first  bond  only  secondarily  liable. 
If  the  dividend  had  paid  the  debt  so  as  to  reduce 
it  below  $6,000,  the  latter  sureties  would  have  been 
pro  tanto  exonerated.  The  wards  would,  of  course, 
have  had  the  right  to  a  decree  at  once  against 
+he  sureties,  without  waiting  for  the  dividend,  but 
the  decree  would  have  declared  the  rights  of  the 
parties  so  as  to  have  worked  out  the  proper  result 
by  subrogation.  As  between  the  two  sets  of  sure- 
ties, the  first  sureties  were  entitled  to  be  subrogated 
to  the  rights  of  the  wards  to  so  much  of  their 
recovery  as  might  be  required  to  fully  indemnify 
them.  So,  too,  if  the  sureties  had  all  made  them- 
selves parties  to  that  suit  after  the  rendition  of 
the  decree  against  them,  or  after  the  payment  there- 
of, the  Court  would  have  adjusted  the  equities  in 
the  same   way,   although   the  new  claims  by   reason 
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of  the  judgment  or  the  respective  payments,  might 
have  been  allowed  against  the  estate :  Ewing  v. 
Maury,   1    South,  L.   J.,   81. 

The  fact  that  the  recovery  of  the  wards  against 
the  sureties  was  by  a  separate  bill,  and  that  the 
two  sets  of  sureties  have  proceeded  differently  to 
assert  their  rights  against  the  estate,  cannot  change 
the  result.  "So  objection  has  been  taken  by  the 
defendants  to  the  more  expensive  mode  of  proceed- 
ing adopted  by  these  complainants.  They  could 
Viave  asserted  their  equity  in  the  insolvent  suit,  and 
also  in  the  suit  in  which  the  recovery  was  had 
against  them,  and  no  reason  occurs  why  they  can- 
not do  the  same  thing  by  an  independent  bill,  if 
the  defendants  raise  no  objection  on  that  score. 
The  equities  of  the  parties  are  fixed  by  the  decrees 
settling  their  relative  liabilities  precisely  as  if  they 
had  all  been  made  in  the  same  case,  and  the  as- 
signee of  Davis  can  stand  in  no  better  attitude  in 
relation  to  these  equities  than  Davis  himself.  The 
assignees  moreover  are,  so  far  as  appears,  mere 
volunteers,  and  at  any  rate  are  assignees  with  full 
knowledge   of   the  complainants'  equity. 

There  is  no  error  in  the  decree,  and  it  will  be 
affirmed  with  costs.  The  costs  below  will  be  paid 
as   ordered   by   the   Chancellor. 
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EvBLiHA  E.   C.  AiEBN  V.   Gkorgb  E.   Buttlb  d.   cU. 

1.  Marbied  Woman.  Power  of  aUomeif  of.  A  married  woman's 
power  of  attorney  for  the  sale  of  her  lands  is  invalid. 

3.  Sams.  Divorce,  ^ect  of.  The  purchaser  of  the  husband's  inter- 
est in  the  wife's  lands,  prior  to  the  Act  of  1849-50,  ch.  36,  sec. 
1,  Code,  sec.  2481,  abridging  the  husband's  power  of  disposition, 
tools  it  as  it  then  stood,  and  without  reference  to  the  contin- 
gency of  a  subsequent  divorce  at  the  wife's  instance,  which, 
therefore,  had  no  effect  upon  the  rights  of  such  purchaser. 

3.  Statutb  of  LiMfTATioys.     BemfxindeT,     The  statute  of  limita- 

tions does  not  run  against  a  remainder-man  until,  by  the  termi- 
nation of  the  particular  estate,  the  right  of  possession  has 
accrued. 

4.  Chancery  Jurisdiction.    Cloud  on  remainder.    A  bill  will  lie 

to  remove  a  cloud  from  a  remainder  In  lands. 

5.  Samb,    Invalid  aale,  condition  of  avoidance.    Upon  the  avoidance 

of  a  sale  of  lands,  where  the  purchaser  has  been  guiltless  of 
fraud  or  imposition,  the  holders  of  the  lands  under  the  sale, 
whether  the  original  vendees  or  their  successors  in  interest  by 
descent  or  purchase,  with  or  without  warranty,  are  entitled  to 
have  the  lands  charged  in  their  favor  with  a  proper  restitution 
Of  the  purchase  money  paid  upon  the  sale  that  is  avoided. 

6.  Saub.     Same,    Sime.    Amount  of  restitution   The  amount  of  this 

restitution  will  be  that  of  the  purchase  money  paid  upon  this 
sale,  with  interest,  but  not  exceeding  (if  the  lands  have  been 
subsequently  sold)  the  amount  of  the  purchase  money  paid  at 
the  last  sale  (with  or  without  warranty),  with  interest. 

7.  Chanckrt  Pleading  and  Practice.    Parties*    To  a  bill  for  the 

purpose  of  avoiding  the  sale  of  the  lands,  and  of  reclaiming 
them,  in  a  case  where  there  can  be  no  account  of  rents  and 
profits,  only  the  holders  of  the  lands  at  the  time,  under  the 
sale,  are  necessary  parties.  The  original  or  intermediate  ven- 
dees with  warranties  of  title  are  proper,  but  not  necessary, 
parties. 
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8.  Statement.     Application,    In  1846,  92  acres  of  certain  lands, 

belonging  Jointly  to  complainant,  then  the  wife  of  C.  K.  G., 
and  her  two  brothers,  were  sold  to  J.  B.,  and  iu  1847, 147  acreti 
to  R.  C.  S.,  complainant^s  interest  being  conveyed  in  each  in- 
stance under  a  power  of  attorney  executed  by  her  husband  and 
herself,  with  her  privy  examination.  In  1857,  J.  fi.  conveyed 
his  92  acres  to  B  C.  S.  During  that  year  complainant  obtained 
a  divorce  a  vinculo  from  C.  K.  G.,  for  his  fault,  after  which  she 
married  J.  A.  A.,  whose  widow  she  now  Is.  After  the  death  of 
R.  C.  S.,  100  acres  of  the  147  purchased  by  him  in  1847  were 
sold  (as  inchuled  in  a  larger  tract)  under  a  decree  in  settlement 
of  bis  estate,  and  purchased  by  L.  D,  S.  The  bill  was  filed  in 
1875  against  the  widow  and  the  real  representatives  of  R.  C.  S., 
and  the  widow  and  the  personal  and  real  representatives  of  L. 
D.  S.,  to  have  said  powers  of  attorney,  and  said  conveyances 
thereunder,  etc.,  annulled,  as  clouds  upon  complainant's  title  in 
remainder  to  an  undivided  one-third  of  the  two  tracts  of  9-J 
acres  and  147  acres,  and  to  have  her  rights  in  remainder  de- 
clared. One-third  of  the  purchase  money  paid  by  J.  B.  and  by 
R.  C.  S.,  in  1846  and  1817,  less  C.  K.  G.'s  life  estate  In  this  one- 
third,  must  be  taken  to  have  been  paid  on  account  of  complain- 
ant's remainder  In  this  portion  of  the  lands.  At  the  sale  of  the 
92  acres  by  J.  B.  to  R.  C.  S.,  in  1857,  one-third  of  the  purchase 
money,  less  the  vendor's  Interest  therein  for  the  life  of  C.  K.  G. 
must  be  taken  to  have  been  paid  on  account  of  complain- 
ant's remainder  in  this  tract.  And,  at  the  sale  of  the  100 
acres  to  L.  D.  S.  (as  Included  in  the  larger  tract),  one- 
third  of  the  purchase  money  applicable  to  the  100  acres,  less 
the  life  interest  therein  as  of  that  date,  must  be  taken  to 
have  been  paid  on  account  of  complainant's  remainder  in 
these  100  acres.  The  restitution  to  be  charged  in  favor  of 
the  defendants  as  a  lien  upon  complainant's  interest  In  said 
lands,  is  what  was  paid  on  account  of  the  remainder  In  1846 
and  1847,  with  interest,  but  the  portion  of  this  amount  appli- 
cable to  the  92  acres,  and  to  the  100  acres  of  the  147,  subse- 
quently sold,  not  to  exceed  what  was  paid  at  the  subsequent 
sales  on  account  of  the  parts  of  the  remainder  involved  there- 
in, with  interest  from  the  dates  of  these  sales  respectively.  And 
all  of  these  sales  being  made  without  reference  to  any  separate 
valuation  of  the  life  estate  and  the  remainder,  the  former  Is  to 
be  determined.  In  every  instance,  upon  the  basU  of  the  actual 
subsequent  length  of  life  of  0.  K.  G. 

9.  Improvements.     AlUnoabh  token*    Improvements  aro  allowable 

against  the  owner  of  lands,  in  favor  of  holders  in  good  faith 
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nnder  color  of  title,  from  whom  tlie  lands  are  reclaimed,  only 
as  an  offtiet  against  rents  and  profits.  Wliere,  as  in  the  present 
case,  there  can  be  no  claim  for  rents  and  profits,  there  can  he 
no  allowance  on  account  of  improvements. 


FROM    QILBS. 


Appeal    from    Chancery   Court    at    Pulaaki.      "W. 
8.  Fleming,  Ch. 

NoBLB   Bmithson  and   Thos.  H.  MalonB|  for  Com- 
plainauts. 

John   8.   Wn.KKS,   for  Defendants. 

R.   McPhail  Smith,  8p.  J.,  delivered  the    opinion 
of   the   Court. 

In    1845,    complainant,     then    the   wife   of    0.   K. 
Gillespie,   being  seized  jointly  with  her  two  brothers, 
N.   G.   Tajlor  and  A.  M.   C.   Taylor,  of  a  tract  of 
land  in  Giles  county,   united    with    her    husband   in 
a  power  of   attorney  to  her  two  brothers,  authoriz- 
ing thejn,  or  either  of   them  if  they  could   not  act 
jointly,  to  sell  and  convey  her  undivided  share  of 
the  tract;    and  in   1846,   they,   on   their  own   behalf, 
and  N.   G.   Taylor,    acting    on    behalf   of   complain- 
ant and  her  husband,  nnder  this  power  of  attorney, 
sold  and  conveyed    to    John    Black,  with    warranty 
of  title,  92  acres  of  the  tract. 

In  1847,  complainant  and  her  husband  and  A. 
M,  0.  Taylor  executed  a  power  of  attorney  to  N. 
G.  Taylor,  authorizing  him  to  sell  and  convey  the 
interests   of   complainant  and   A.   M.    C.    Taylor    in 
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the  tract;  and  during  that  year,  N.  G.  Taylor  on 
hifi  own  behalf,  and  under  this  power  of  attorney, 
sold  and  conveyed  another  portion  of  the  tract, 
containing  147  acres,  to  R.  C.  Suttle,  also  with 
warranty  of  title.  Complainant  was  privily  exam- 
ined as  to  her  execution  of  both  powers  of  at- 
torney. 

In  1867,  John  Black  conveyed  the  92  acres  he 
had  purchased  to  K.  C.  Suttle,  with  warranty  of 
title.  After  the  death  of  K.  G.  Suttle,  a  tract  of 
bOS^  acres  belonging  to  his  estate,  containing  100 
acres  of  the  tract  of  147  acres  purchased  by  him 
in  1847,  as  stated,  was  sold  under  a  decree,  in  set- 
tlement of  his  estate,  according  to  the  provisions 
of  his  will,  and  purchased  by  L.  D.  Suttle,  who 
dying  in  1873,  the  tract  passed  to  his  heirs,  subject 
to  his  widow's  dower.  The  residue  of  this  tract 
of  147  acres,  together  with  the  tract  of  92  acres 
purchased  of  Black  by  R.  C.  Suttle,  is  held  in 
common  by  the  devisees  of  the  latter,  subject  to 
his   widow's   dower. 

The  defendants  are  the  widow  and  the  real  rep- 
resentatives of  R.  C.  Suttle,  and  the  widow  and 
the  real  and  personal  representatives  of  L.  D.  Suttla 

In  1857,  complainant,  having  lived  with  her 
husband  for  some  twenty  years,  and  borne  him 
several  children  capable  of  inheriting,  obtained  a 
divorce  from  him  upon  the  ground  of  his  malicious 
desertion  of  her,  the  decree  restoring  to  her  all  the 
rights     of     a     feme    sole.       Afterwards     she    married 
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John  Alfred  Aiken,  whose  widow  she  now  is.      0 
K.   Gillespie  is  still  alive. 

The  bill,  after  setting  forth  these  matters  in 
minute  detail,  urges  the  invalidity  as  to  complain- 
ant of  these  powers  of  attorney  and  conveyances, 
she  having  been  a  ferju  covert  at  the  time  of  their 
execution,  and  prays  to  have  them  annulled,  as  a 
cloud  upon  her  title  in  remainder,  after  the  death 
of  her  former  husband,  0.  K.  Gillespie,  to  an  undi- 
vided  one-third  of   the   lands    conveyed. 

The  defendants  concede  the  invalidity  as  to 
complainant  of  these  instruments,  but  they  insist 
that  she  had,  at  the  commencement  of  this  suit, 
in  1876,  no  interest  in  these  lands,  to  have  a  cloud 
removed  from.  If  her  interest  were  conceded, 
there  would  be  no  controversy  about  the  cloud. 
The  case  turns   upon  the    question    ot    her    interest. 

It  is  argued  for  the  defendants  that  these  in- 
Mraments,  invalid  as  to  complainant,  passed  only 
her  husband's  interest,  as  husband  and  tenant  by 
the  courtesy  initiate,  in  her  share  of  the  lands  in 
question,  and  that  his  conveyees  took  his  interest 
subject  to  be  defeated  by  any  of  the  contingencies 
that  would  have  ended  it  in  his  hands  if  he  had 
retained  it,  and,  among  others,  by  the  termination 
of  the  coverture  by  a  divorce  at  the  wife's  in- 
stance. That,  therefore,  upon  the  divorce,  in  1857, 
complainant  became  entitled  immediately  to  recover 
her  share  of  these  lands,  just  as  if  her  husband 
had    then    died,    and    that    not    having    sued     until 
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1875,   she    was    then    estopped    by    her    laches    and 
barred  bj   the    statute    of   limitations. 

This  consequence  certainly  happened  if  complain- 
ant was  entitled  to  reclaim  her  interest  in  these 
lands  immediately  atter  the  divorce  in  1857.  The 
question  is^  whether  she  teas    so    entitled. 

Many  weighty  authorities  are  cited  in  the 
affirmative  of  this  question,  and  it  is  conceded 
by  the  counsel  of  complainant  that  it  is  the 
better  view,  if  the  matter  were  res  xniegra. 
They  point  out  that  it  is  the  view  that  was 
taken  by  complainant  herself,  who  acted  upon 
it  in  her  suit  against  A.  B.  Worford,  reported 
in  6  Cold.,  632,  in  which,  however,  this  Court 
held  that  the  divorce  in  1857  did  not  affect 
the  interest  of  her  husband's  conveyees  and  their 
successors  in  interest  in  other  lands  similarly  dis- 
posed of.  They  show  also  that  complainant  after- 
wards brought  a  second  suit,  in  which,  succumbing 
to  the  ruling  of  Gillespie  ▼.  Worford  upon  this  point, 
success  was  sought  through  the  supposed  effect  of 
the  Act  of  1849-50,  chap.  36,  sec.  1,  but  that  the 
result  was  again  adverse  to  the  complainant,  by  the 
decision  of  this  Court  at  Jackson,  in  1871,  the 
style  of  the  case  being  Aiken  v.  Mumfordj  the 
opinion  having  been  delivered  by  Judge  Turney. 
They  insist  that  while  the  only  point  expressly 
passed  upon  in  this  case  was  as  to  the  effect  of 
the  Act  of  1849-50,  yet,  as  the  decision  could  not 
have  been  adverse  to  her  except  upon  the  assump- 
tion   of   the    correctness    of   the   ruling  in    Gillespie 
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V.  Worford  upon  the  point  in  question,  therefore 
this  must  he  taken  to  have  heen  approved  in 
Aiken  ▼.  Mamfordy  and  they  urge  that  complainant 
having  been  twice  defeated  by  this  ruling,  is  now 
entitled  to  invoke  its  protection. 

For  the  defendant  it  is  insisted,  and  this  seems 
to  Lave  been  the  Chancellor's  opinion,  that  Aikeri 
V.  Mumford  is  an  authority  only  upon  the  one 
point  expressly  passed  upon  by  the  Court  therein, 
And  that  Gillespie  v.  Worford  is  an  isolated  decision 
upon  the  point  in  question,  which  is  glaringly  er- 
roneous, and  ought  to  be  overruled.  Whether 
Gillespie  v.  Worford  ought  to  be  overruled  upon 
this  point,  is   what  we   have  now   to    determine. 

If  the  doctrine  of  this  case  be  sound,  that  the 
rights  of  C.  K.  Gillespie's  conveyees  and  their  succes- 
sors in  interest  in  the  lands  of  his  wife  were  unaf- 
fected by  the  subsequent  divorce  decree,  then,  com- 
plainant's interest  being  only  a  remainder  after  the 
death  of  C.  E.  Gillespie,  who  is  yet  alive,  she  has 
been  guilty  of  no  laches,  and  is  not  barred.  For, 
in  this  view,  the  statute  of  limitations  could  not 
run  against  her  until  after  the  termination  of  the 
particular  estate  by  the  death  of  C.  K.  Gillespie : 
Miller  V.  Miller y  Meigs,  484;  McCorry  v.  King\s 
HeirSj  8  Hum.,  267.  She  was  not  bound  to  sue 
until  her  right  to  possession    should    have    accrued. 

Nevertheless,  at  any  time  prior  thereto,  she  might 
sue  to  have  a  cloud  removed  from  her  remainder 
interest,  and  to  have  her  rights  declared.  -  A  re- 
mainder-man  is  not  obliged  to  wait  until  the  right 
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of  possession  has  accrued,  but  may  have  a  cloud 
removed  during  the  existence  of  the  particular  es- 
tate: Coleman  v.  Satterfidd,  2  Head,  259;  Dodd  v. 
Benthaly  4  Heis.,  608;  CanUreU  v.  Davidson  County y 
8  Tenn.,  Chan.,    426. 

In  Gillespie  v.  Wbrfordy  it  was  conceded  that  the 
bill  was  properly  filed,  in  so  far  as  it  sought  only 
to  have  the  deed  set  up  by  the  defendant,  as  an 
assurance  in  fee,  removed,  as  a  cloud  upon  com- 
plainant'«  title  after  the  termination  of  the  estate 
by  courtesy. 

A  remainder  is  a  present  right,  though  the  en- 
joyment is  future,  and  the  owner  may  desire  to 
dispose  of  it,  or  in  some  way  to  make  it  available 
to  his  needs,  and  he  is  entitled  to  have  it  relieved 
from  a  cloud  impairing  its  value,  and  perhaps  ren- 
dering it  wholly    unavailable. 

In  the  inquiry  as  to  the  effect  of  a  divorce  a. 
vinculoy  for  a  cause  arising  after  the  marriage,  upon 
the  rights  of  a  purchaser  during  the  coverture  of 
the  husband's  interest  in  the  wife's  realty  prior  to 
the  Act  of  1849-60,  no  material  aid  is  to  be  derived 
from  the  common  law  authorities,  because  in  Eng- 
land divorces  a  vinculo  were  granted  only  for  causes 
sufficient  by  the  ecclesiastical  law  to  avoid  the 
marriage  ab  initio.  Where  the  supposed  husband  had 
aliened  the  lands  of  the  supposed  wife,  and  a  di- 
vorce was  afterwards  obtained,  it  was  thereby  ad- 
judged that  there  never  had  been  any  valid  marri- 
age, and  of  course  the  woman's  rights  remained 
unaffected  by   the   abortive    alienation. 
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Divorces  a  vinculo  for  supervenient  causes  were 
introduced  into  this  country  by  the  legislation  of 
the  separate  States.  It  lay,  of  course,  with  them, 
each  one  for  itself,  according  to  its  views  of  sound 
policy,  to  determine  for  what  causes  such  divorces 
should  be  granted,  and  also  to  regulate  their  con- 
sequences, both  as  to  personal  status  and  property 
rights. 

Where  the  conseqnences  were  not  expressly  pre- 
scribed by  legislation,  they  had,  of  course,  to  be 
determined  according  to  the  policy  of  the  given 
State,  as  gathered  from  the  legislation  or  otherwise; 
and  where  no  rule  could  be  thus  deduced,  then 
according  to  legal  reason  and  analogy.  Different 
views  of  policy  might  have  been  expected  to  ob- 
tain in  different  States.  Our  own  legislation  has, 
to  some  extent,  regulated  the  consequences  of  such 
divorces.    Code,   sees.    2468,  2477. 

Thus,  where  the  divorce  is  obtained  by  the  wife, 
the  Court  may  decree  her  maintenance  by  the  hus- 
band, or  out  of  his  property,  real  or  personal,  as  it 
may  think  proper.  If  at  the  time  of  the  divorce 
the  wife  has  any  property  accrued  by  her  own  in- 
dustry, or  by  gift,  devise,  descent,  or  distribution, 
she  is  to  have  this  absolutely,  subject,  however,  to 
the  rights  of  creditors  who  became  such  during 
the  coverture 

If  the  divorce  is  obtained  by  the  husband,  his 
interest  in  the  wife's  lands  is  not  to  be  affected 
thereby,  and  in  case  she  survives  him,  she  is  not 
to  be  entitled   to   dower,    nor    is    she    to    take    any 
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share  oi  his  personalty  in  the  event  of  his  intes- 
tacy; and  in  one  case  she  is  rendered  incapable 
thereafter  of   alienating  any   of    her    lands. 

In  AUen  v.  McCullougky  2  Heis.,  174,  it  was  held 
that  the  effect  of  the  provision  protecting  the  rights 
of  creditors  was  to  keep  the  husband  liable  after 
the  divorce  for  the  wife's  debts  contracted  dum  sola^ 
from  which  her  death  woald  have  released  him; 
and  on  page  188,  Judge  Nelson,  who  delivered  the 
opinion  of  the  Court,  considered  that  the  provision 
depriving  the  wife,  divorced  at  her  husband's  in- 
stance, of  dower  and  of  a  distributive  share  in  the 
event  of  his  intestacy,  manifested  that,  in  the  view 
of  the  Legislature,  she  would,  in  the  absence  of 
such  a  provision,  have  remained  entitled  to  these 
rights  of   a  wife,   notwithstanding  the   divorce. 

In  Chunn  v.  Chunn^  Meigs,  137,  the  Court  inde- 
pendently of  legislation,  upon  granting  a  divorce 
a  vinculOj  had  due  regard  to  the  rights  of  creditors; 
and  in  McQhu  v.  McGhee^  2  Sneed,  221,  it  was 
said  that,  independently  of  legislation,  *^  upon  well 
established  general  principles  of  law,  the  claims  of 
the  husband's  bona  fide  creditors,  or  liabilities  properly 
incurred  in  his  behalf,  existing  prior  to  the  appli- 
cation for  divorce,  must  prevail  over  the  rights  of 
the  wife/'  The  property  here  was  both  real  and 
personal,  and  most  of  it  had  come  by  the  wife, 
and   the   divorce  was   obtained  by  her. 

But  in  Ames  v.  Norman^  4  Sneed,  683,  decided 
in  1857,  the  very  year  in  whicli  the  complainant 
obtained  her  divorce,  the  point  now  under  considera- 
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tion  was  directly  passed  upon.  A  tract  of  land  held 
by  the  hasband  and  wife  jointly,  by  entireties,  had 
been  levied  on  and  sold  for  the  husband's  debt,  and 
afterwards  a  divorce  a  vinculo  had  been  obtained  by  . 
the  wife.  The  question  was  as  to  the  effect  of 
the  divorce  upon  the  purchaser's  rights.  Upon  the 
theory  now  maintained  in  behalf  of  the  defendants, 
the  effect  was  the  same  as  if  the  husband  had 
died  at  the  time  of  the  divorce.  But  the  Court, 
while,  of  course,  conceding  that  if  the  husband 
had  still  held  his  interest,  the  divorce  which  made 
the  parties  "  twain/'  would  have  transformed  the 
tenure  by  entireties  into  one  by  moieties,  yet  held 
that  the  purchaser's  rights  were  unaffected  by  the 
divorce.  Judge  McKinney,  who  delivered  the  opin- 
ion of   the   Court,   said,  on   page  694 : 

"  The  decree  in  this  case  would  seem  to  take 
it  for  granted  that,  upon  a  dissolution  of  the  mar- 
riage by  a  divorce  at  the  suit  of  the  wile,  the 
same  legal  consequences  follow,  in  all  respects,  as  if 
the  marriage  had  been  dissolved  by  the  death  of 
the  husband.  This  is  a  very  erroneous  assumption, 
so  far  at  least  as  relates  to  the  question  under 
consideration."       He   added  on  pages   696-7: 

"We  are  of  the  opinion  that  the  subsequent 
divorce  had  no  effect  whatever  upon  the  rights  of 
such  purchaser.  It  is  true  the  purchaser  at  exe- 
cution sale  succeeds  merely  to  the  right  of  the 
husband  in  the  estate;  that  is  to  say,  he  acquires 
no  other  or  difierent  right,  either  as  regards  the 
8 — VOL.  4. 
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quantity  or  quality  of  estate,  than  was  possessed  by 
the  husband,  and  he  takes  it  subject  to  all  the 
rights,  legal  or  equitable,  existing  in  favor  of  third 
persons  at  the  time  of  the  sale.  But,  still,  the 
purchaser  is  not  to  every  intent  and  purpose  placed 
in  the  shoes  of  the  husband.  On  the  contrary,  he 
holds  the  estate  independently  of  the  husband,  and 
of  his  future  creditors,  and  entirely  free  from  atl 
future  accidents  or  contingencies  that  mighty  as  against 
the  husbandy  if  the  title  had  remained  in  him^  have 
directly  or  indirectly  affected  the  estate" 

This^  and  what  follows,  expresses  the  very  pith 
of  the  ruling  in  GiUespie  v,  Worford  upon  this 
point : 

**  The  purchase  in  the  present  case  was  not  made 
in  view  of  the  contingency  of  the  wife's  divorce  at  sow^ 
future  period y   and  cannot  be  affected   by  u. 

"  The  defendant,  by  his  purchase,  became  invested 
with  the  right  of  the  husband  as  it  existed  at  the 
time  of  the  sale;  that  is,  a  right  to  occupy  and 
enjoy  the  profits  of  the  land  as  owner  during  the 
joint  lives  of  the  husband  and  wife,  subject  to  the 
contingency  that,  if  the  complainant  survives  her 
husband,  his  estate  will  then  terminate,  but,  if  iho 
husband  survives,  he  would  then  become  absolute 
owner  of   the   whole   estate." 

The  doctrine  of  this  case,  in  the  abstract,  is, 
that  the  purchaser  of  the  husband's  interest  during 
the  coverture,  takes  it  as  the  husband  then  holds 
it,  and  retains  it  unaffected  by  a  subsequent  divorce. 
The  decision   must,   of   course,   have    been   the   same 
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if  the  husband  had  himself  conveyed  his  interest 
to  the  creditor  in  satisfaction  of  the  debt,  or  had 
sold  it  to  raise  money  to  pay  the  debt,  or  for  any 
other  purpose.  The  circumstance  that  the  sale  was 
in  invitum,  under  legal  process,  did  not  make  a 
different  case  from  the  voluntary  sale  of  the  same 
property  by  the  debtor  himself.  The  decision  in 
Gillespie  v.  Worfordy  upon  the  point  under  consid- 
eration, was  simply  an  application  of  the  principle 
of  Ames  v.  Norman^  and  it  is  a  little  remarkable 
that  Judge  Milligan,  who  delivered  the  opinion  of 
the  Court,  did  not  refer  to  this  case  and  reinforce 
his  reasoning  with   its   authority. 

In  Allen  v.  McCullouqh^  2  Heis.,  189-90,  Judge 
Kelson  cited  both  of  these  cases  approvinGrly,  as 
equally  authoritative  to  establish  that  the  legal  con- 
sequences of  a  divorce  a  vinculo  are  difierent  from 
those  of  a  termination  of  the  coverture  by  the 
parties. 

We  have  seen  that  GrUlespie  v.  Worford  was  as- 
sumed to  be  the  law  upon  the  point  in  question, 
in  the  subsequent  case  of  Aiken  v.  Mumford^  brought 
by  the  same  complainant,  who  had  in  the  mean- 
time became  Mrs.  Aiken,  and  who  is  the  complain- 
ant in  the  present  case. 

The  rule  in  question  was  not  bo  devoid  of 
considerations  in  its  favor  as  seems  to  be  con- 
ceded even  by  the  counsel  who  now  uphold  it 
npon  the  principle  of  stare  decisis.  We  saj- 
was  not,  because,  owing  to  the  Act  of  1849-50, 
taking    away   from    the    husband    and  his    creditors 
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the  power  to  sell  the  wife's  realty  for  his  lifetime, 
the  rule  has,  except  indeed  in  the  infrequent  case  of 
the  tenure  by  entireties,  become  a  thing  of  the  past. 
Before  the  passage  of  this  Act,  the  policy  of  the 
law  was,  to  render  the  husband's  interest  in  the 
wife's  realty  available  to  him  and  his  creditors. 
But  if  it  could  be  sold  by  him,  or  in  invitum  by 
his  creditors,  only  as  subject  to  the  contingency  of 
a  divorce  a  vinculo  at  the  wife's  instance,  for  which 
several  causes  existed,  the  purchaser's  tenure  would 
have  been  recognized  as  so  insecure  as  to  have 
rendered  the  sale  a  sacrifice.  Thus,  the  husband's 
interest  would  have  been  of  little  avail  for  disposi- 
tion either  to  him  or  to  his  creditors.  And,  then, 
to  allow  the  wife  to  reclaim  the  lands  upon  the 
divorce  would  generally  have  been  to  allow  her  to 
profit  through  her  own  fault.  For  even  where  the 
husband  furnishes  the  salient  cause  of  divorce,  we 
should  generally  find,  if  we  could  see  behind  the 
scenes,  that  the  wife  has  not  been  wholly  blameless 
for  his  misconduct.  It  is  seldom  that  in  such 
ciises  either  party  is  faultless.  Indeed,  it  is  quite 
conceivable  that  where  a  thriftless  husband  had 
squandered  the  lands  of  his  wife  for  his  lifetime, 
and  thus  reduced  her  and  her  children  to  destitu- 
tion, he  might,  through  his  very  love  for  his  fam- 
ily, have  afibrded  her  a  cause  of  divorce,  the  more 
especially  as    he    could    have    done    so  without    dis- 

• 

grace,  by  merely  deserting  her  for  two  years. 
Then,  she  having  obtained  the  divorce,  and  re- 
claimed   her     lands,    they    might    have     remarried. 
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What  collusion  there  might  have  been  in  this,  how- 
ever afterwards  saspected,  could  rarely  have  been 
detected   and  exposed. 

The  purchaser  could  not  have  intervened  in  the 
divorce  suit,  though  aware  that  no  defence  was  to 
be  made,  and  possessed  of  evidence  to  defeat  the  bill 
if  he  were  allowed  to  produce  it.  And  then,  the 
divorce  might  have  been  procured  in  a  distant 
part  of  the  State,  without  his  knowledge,  or  even 
in  a  distant  State,  to  which  the  parties  might  have 
removed.  Ought  the  purchaser's  rights  to  be 
afiected  by  the  result  of  a  suit  between  other  par- 
ties,   in   which    he    could    not    appear? 

But,  whatever  may  be  thought  of  the  wisdom 
of  the  rule,  we'  cannot  but  regard  it  as  the  deliber- 
rate  policy  of  our  State  upon  the  subject,  however 
different  it  may  be  from  that  of  our  sister  States, 
and  however  preferable  the  latter  may  appear  to  the 
text  writers.  And  our  disinclination  to  reverse  it 
is  powerfully  augmented  by  the  appeal  that  is  now 
made  to  the  principle  of  stare  decisis  in  behalf  of 
the  present  complainant,  who  has  already  twice 
suffered  from  the  rule,  but  who  might  sufter  per- 
haps even  more  from  its  reversal,  which,  by  retro- 
actively putting  her  in  default,  in  not  having  sea- 
sonably enforced  rights  which  this  Court  decided 
that  she  did  not  have,  would  now  estop  and  bar 
her  absolutely;  and  thus  she  would  have  been 
misled   by   this   Court  to  the    loss   of   her    property. 

We  hold,  then,  that  complainant  is  entitled  to  a 
remainder  interest  in  her  original   share  of   the  lands 
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in  question.  Her  right  to  possession  will  accrue 
upon  the  death  of  her  former  husband,  C.  K.  Gil- 
lespie. And  she  is  entitled  now  to  have  removed 
the  cloud  upon  this  remainder,  arising  from  the 
powers  of  attorney  and  the  conveyances  aforesaid, 
which,    as    against    her,   were    invalid. 

It  is,  however,  insisted  that  there  are  192  acres 
of  the  original  tract  in  question  remaining  undisposed 
of,  and  that  complainant  ought  to  be  thrown  upon 
this  land  before  being  allowed  to  disturb  the  de- 
iendants. 

On  the  other  hand,  it  is  denied  that  any  of 
this  original  tract  remains  unsold.  The  dispute 
here  is  as  to  the  dimensions  of  the  original  tract. 
This  is  a  rectangle.  One  of  the  sides  is  unques- 
tionably 168  poles.  The  controversy  is  as  to  the 
length  of  the  other.  The  language  of  the  original 
deed  conveying  the  tract,  is,  as  to  this  side,  "thence 
east  190  poles  to  the  creek,  crossing  it,  the  same 
continued  540  poles  to  a  stake,  &c."  The  question 
is  whether  the  540  poles  are  additional  to,  or  in- 
clusive of,  the  190.  If  additional,  then  this  side 
of  the  rectangle  is  780  poles ;  if  inclusive,  it  is 
but  540.  In  the  former  case,  the  tract  contains 
766i  acres,  and  the  latter  567.  The  deed  calls  for 
766  acres;  moreover,  this  tract  was  one  of  six 
lots  into  which  a  larger  tract  was  divided  for  par- 
tition. The  other  lots  contained,  respectively,  730, 
767,  822,  766  and  766  acres.  The  dimensions  of 
these  lots  corroborate  the  estimate  of  the  deed 
making   this   equivalent  lot  contain  766  acres,  rather 
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than  only  567.  And,  then,  it  appears  that  674 
acres  have  been  conveyed  away  out  of  the  tract — 
7  acres  more  than  the  smaller  estimate  of  the  tract. 
On  the  whole,  then,  we  take  it  that  the  tract  con- 
tained  766   acres,   and   not  merely  567. 

There  appears  to  be  no  trace  in  the  Register's 
oftice  of  what  has  become  of  192  acres  of  the 
tract.  But,  it  by  no  means  follows  that  they  re- 
main undisposed  of  by  complainant  and  her  broth- 
ers, and  in  view  of  the  date  of  the  latest  of  their 
registered  deeds  to  other  portions  of  the  tract,  March 
25,  1850,  some  thirty  years  ago,  this  seems  very  un 
likely.  If  such  were  the  fact  it  would  doubtless  have 
been  clearly  and  aflBirmativelj  shown  by  the  defend- 
ants, and  not  left  to  be  inferred  from  the  mere  ab- 
sence of  records  in  the  Register's  office,  a  very  uncer- 
tain reliance,  as  we  all  know  that  gross  carelessness 
in  having  deeds  registered  was  formerly  far  from 
uncommon,   especially   "  out  in   the  provinces." 

The  192  acres  were,  doubtless,  disposed  of  by 
complainant,  her  husband,  and  brothers,  and  their 
deed  or  deeds  left  unregistered.  Subsequent  con- 
veyances were  probably  duly  recorded,  while  the 
lapse  of  time  seemed  to  render  the  absence  of  the 
original  ones  unimportant.  It  was  incumbent 
upon  the  defendants  to  establish  the  existence  of 
this  portion  of  the  tract,  undisposed  of  by  the 
original  owners.  They  have  failed  to  do  so.  We 
are,  therefore,  not  called  on  to  declare  what  figure 
it  would  have  cut  in  the  case  if  it  had  been  made 
dut. 
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Two  questions  remain, — that  of  a  proper  restitu- 
tion of  purchase  money,  and  that  as  to  an  allow- 
ance for  improvements.  The  purchase  money  paid 
for  the  92  acres  sold  to  Black,  and  for  the  147 
acres  sold  to  R.  C.  Suttle,  was  the  estimated  value 
of  the  entire  fee  simple  o^  the  lauds.  One-third 
of  this  was  pa'd,  either  to  complainant  herself  or 
to  her  husband  with  her  consent  and  by  her  direc- 
tion. The  purchasers  got  all  they  bargained  for, 
except  complainant's  remainder  interest  in  an  un- 
divided one-third  of  the  lands.  Ui»on  the  death 
of  C.  K.  Gillespie,  complainant  will  reclaim  this 
much  of  what  was  paid  for.  Therefore,  for  so 
much  of  the  purchase  money  of  the  two  tracts  as 
represented  the  relative  value  of  complainant's  re- 
mainder, the  purchasers  received  no  consideration. 
Such  rights  as  they  had  they  transmitted  to  their 
successors  in  interest,  the  present  holders.  Upon 
the  plainest  principles  of  equity,  before  complainant 
can  be  allowed  to  deprive  them  of  this  portion  of 
the  lands,  she  must  make  a  proper  restitution  of 
the  purchase  money  that  was  received  therefor  by 
herself  and  her  husband.  Asking  equity,  she  must 
do   equity.       2   Story's   Eq.   Jur.,   sec,   707. 

The  principle  is  none  the  less  applicable  where 
the  transactions  sought  to  be  avoided  are  those  of 
infants,  lunatics,  or  married  wpmen — persons  under 
disability.  Smith  v.  EcaiiSj  5  Hum.,  70 ;  Alston  v. 
Boyd,  6  Hum.,  508;  Pilcher  v.  Smith,  2  Head,  208; 
HiUon  V.  Duncan^  1  Cold.,  320;  Wright  v.  DuJUld^ 
2   Baxter,   218. 
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In  Pilcher  v.  Smith,  it  did  not  distinctly  appear 
whether  the  money  was  paid  to  the  husband  for 
himself  or  as  the  agent  of  his  wife;  but,  surely, 
that  was  immaterial,  as,  in  either  event,  he  had 
the  right  to  appropriate  it  to  his  own  use  the 
moment  he  received  it. 

It  is  well  settled  by  these  authorities  that  the 
purchase  money  received  for  land,  where  the  sale 
is  avoided,    may   be   made   a   lien    on   the  laud. 

It  is  objected  by  complainant,  that  it  is  now  im- 
possible to  say  what  part  of  the  purchase  money 
was  paid  for  the  wife's  remainder.  But  this  is  not 
difficult,  in  theory  at  least.  From  the  one-third 
of  the  purchase  money  paid  by  Black  and  B..  C. 
Suttle  for  the  two  tracts  in  question,  as  the  price 
of  the  fee  simple  of  complainant's  interest,  deduct 
the  life  estate  of  C.  K.  Gillespie,  as  of  the  dates 
of  the  sales,  and  the  residue  will  represent  what 
was  paid  for  complainant's  remainder.  The  propor- 
tion of  the  value  of  the  husband's  life  estate  to 
that  of  the  fee  simple,  can  be  ascertained  with  the 
aid'  of  the  tables,  his  age  being  carried  buck  duly. 
What  is  found  to  have  been  paid  for  complainant's 
remainder,  should  be  a  charge  upon  her  interest, 
as  of  the  dates  of  the  original  sales.  The  proper 
amount  can   be  ascertained   by   a  reference. 

Complainant  cannot  be  charged  with  anything 
on  account  of  any  improvements  that  may  have 
been  made  upon  her  lands.  For  the  decisions 
upon  the  subject  of  an  allowance  for  improvements 
to     parties    evicted,    see    Bristol  v.  EvanSy    2    Tenn., 
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341,  and  Townaend  v.  Shipp^s  Seirs^  Cook,  800, 
(Cooper's  Ed.),  and  the  editor's  notes  to  these  cases; 
also  Jones  v.  Perry ^  10  Yer.,  69;  McKinley  v.  Hol- 
iday ^    lb.,    479;    and    Qee   ▼.   GhraveSj  2   Head,  246. 

The  substance  of  the  law  upon  this  subject  is 
embodied  in  sec.  8261  of  the  Code:  ^* Persona 
holding  possession  in  good  faith  under  color  of 
title,  are  entitled  to  have  the  value  of  their  per- 
manent improvements  set  ofi  against  the  rents  and 
profits  which  the  plaintiff  may  recover.' 

The  claim  for  improvements  may  be  asserted  in 
equity  (sec.  3259),  Aveyit  v.  ITord,  3  Head,  462.  But, 
whether  asserted  at  law  as  a  set-off  against  rents  and 
profits,  or  in  equity,  the  extent  of  the  claim  is 
the  enhancement  of  the  land  by  reason  of  the 
improvements,  not  exceeding  the  amount  of  the 
rents  and   profits. 

In  the  present  case,  as  the  possesdion  of 
the  defendants  has  been,  and  until  the  death 
of  C.  K.  Gillespie,  will  be,  perfectly  lawful, 
no  rents  and  profits  will  be  recoverable  against 
them  at  the  date  to  which  the  present  decree  will 
apply ;  and  where  there  are  no  rents  and  profits, 
there   can   be   no   allowance   for  improvements. 

The  costs   of   the    cause  in    both   Courts  will  be 

borne    by    the    defendants.        The    decree  of     the 

Chancellor  will  be  reversed,  and  a  decree  entered 
here  in   conformity   with   this   opinion. 
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After  the  foregoing  opinion  had  been  delivered, 
applications  were  made  to  the  Court  to  reconsider 
portions  of  it,  and  upon  a  subsequent  day  of  the 
term  the  following  opinion  was  delivered  by  R. 
MoPhail  Smith,  Sp.  J.: 

8amb  v.  Samb. 

The  head-note  of  this  opinion  is  incorporated  with  j;hat  of  the  pre- 
ceding one,  which  see. 

The  opinion  heretofore  delivered  in  this  case  has 
not  had  the  good  fortune  of  pleasing  either-  side. 
Complainant  asks  for  a  reconsideration  of  that  part 
of  it  imposing  upon  her  the  duty  of  restitution 
of  purchase  money;  and  the  defendants  of  that 
part  of  it  denying  to  them  compensation  for  im- 
provements. 

It  is  argued  that  complainant  cannot  be  required 
to  make  any  restitution  of  purchase  money,  because 
neither  John  Black,  the  original  vendee  of  one  of 
the  two  tracts  in  question,  nor  the  personal  repre- 
eeutative  of  R.  C.  Suttle,  the  original  vendee  of 
the  other  tract,  is  before  the  Court,  for  which 
reason  the  equities  between  the  parties  involved 
cannot  be  comprehensively  adjusted.  But  if  a 
proper  restitution  of  the  purchase  money  is  the 
condition  of  the  relief  sought  by  complainant,  then 
if.  for  want  of  parties,  the  Court  cannot  impose 
the  condition,  it  follows  that,  for  want  of  parties, 
it  cannot    grant  the    relief.       Complainant's    conten- 
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tion  would  seem  to  be  that  her  bill  has  been  so 
deftly  framed  as  to  obtain  the  relief  and  yet  elude 
the  condition.  That  this  is  the  condition  of  this 
relief,  is  established  by  the  cases  cited  in  the  fore- 
going  opinion. 

Thus,  in  Hilton  v.  Duncany  1  Cold.,  321,  it  waa 
said  that  it  would  be  a  fraud  for  a  married  woman 
to  avoid  her  contract  without  restoring  the  pur- 
chase money,  and  that,  '^  as  an  incident  to  the 
rescission,"  the  Court  will  order  the  repayment  of 
the    money,   and    will    declare  a    lien    to   secure   it." 

In  Wright  v.  Dafield^  2  Baxter,  222,  the  follow- 
ing language   was   used : 

*'  On  the  rescission  of  the  sale,  it  is  the  settled 
practice  in  this  State  to  require  the  vendor,  as  in- 
cident to  the  relief  granted  him,  to  restore  the  pur- 
chase money  he  has  received,  and  the  amount  paid 
upon  the  purchase  will  be  held  a  lien  upon  the 
land,  even  against  a  lunatic  or  a  married  woman." 
It  was  added :  "  The  vendor  is  bound,  upon  an 
immutable  principle  of  natural  justice,  to  refund 
the  purchase  money,  before  being  entitled  to  demand 
back  the  property  sold."  And  it  was  said  that 
''  the  mere  effort  to  avoid  the  contract  without 
restoring  the  purchase  money,  is  itself  a  fraud  which 
will   not  be   permitted." 

In  the  next  paragraph,  the  proper  limitation  is 
stated,  that  ^^the  contract  on  the  part  of  the  pur- 
chaser must  be  free  from  the  imputation  of  fraud 
or  imposition."  The  sale  there  appeared  to  have 
been   made    through   over-confidence    of    the   wife   in 
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the  husband;  but  as  the  purchaser  did  not  appear 
to  have  been  in  fault,  the  restitution  of  the  pur- 
chase money  was  decreed. 

For  a  case  falling  within  the  limitation,  see 
Rhea  v.  Martiriy  1  Leg.  Rep.,  292,  where  the  wife 
was  moved  by  undue  influence  of  her  husband,  co- 
operating with  the  purchaser's  threat  of  depriving 
her  of  the  land  by  a  Chancery  suit,  unless  she  con- 
sented to   sell   it. 

In  Wiley  v.  Heidelly  12  Heis.,  100,  it  was  said 
that  a  party  would  not  be  allowed  to  avoid  his 
contract  without  restoring  the  purchase  money,  and 
that  the  uniform  practice  had  been  to  declare  a 
lien  upon  the  land  to  secure  its  payment.  That 
this  was  to  be  done  in  the  decree  of  rescission,  and 
^'  as  an  incident  thereto.^* 

No  shadow  of  unfairness  rests  upon  the  present 
case.  The  complainant's  attorneys  in  fact  were  her 
brothers,  and  her  interest  was  sold  at  the  same 
time  with  theirs  in  lands  belonging  to  them  jointly. 
She  was  privily  examined  as  to  the  execution  of 
her  powers  of  attorney,  and  acknowledged  that  she 
acted  freely,  voluntarily,  and  understandingly,  and 
without  constraint  from  her  husband.  At  that 
time,  and  indeed  until  the  decision  in  Gillespie  v. 
Worford,  in  1865,  it  was  generally  supposed  that 
such  powers  of  attorney  were  valid.  And  lastly, 
N.  G.  Taylor,  one  of  these  brothers,  complainant's 
witness,  deposed  that  he  paid  over  her  share  of  the 
purchase  money,  partly  to  herself  and  partly  to  her 
husband  by  her   consent  and  direction. 
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Unquestionably,  the  vendors  and  the  vendees 
acted  in  perfect  good  faith,  both  believing  the  title 
communicated  to  the  latter  to  be  perfect.  The  law 
was,  some  eighteen  years  afterwards,  settled  contrary 
to  the  general  understanding  at  the  time,  and 
thereby  complainant  is  enabled  to  repudiate  her 
powers  of  attorney,  and  at  the  death  of  her  former 
husband,  0.  K.  Gillespie,  she  may  reclaim  her  lands; 
but  she  cannot  exercise  this  hard  right  without 
complying  with  its  condition.  The  lands  must  be 
charged  with  a  proper  restitution  in  favor  of  the 
holders   of  them. 

This  being  the  condition  of  the  relief  sought, 
complainant's  objection  to  this  condition  is,  in 
substance,  an  objection  to  her  own  bill  for  want 
of  parties,  which,  if  successful,  would  necessitate 
the  dismissal  of  the  bill,  or  its  remanding,  for  the 
necessary  new  parties  to  be  brought  in  by  sup- 
plemental bill. 

It   is    inadmissible    for    complainant  to   object   to 

her  own   bill  for  want  of   parties.      In    1  Dan.  PL 

and  Pr.,  293,  it  is  said :      **  The  objection   for  want 
of  parties  ought  to  proceed  from  a  defendant;    for 

it  has   been   decided    that  the  plaintifi    bringing  his 

cause    to   a  hearing  without    proper    parties    cannot 

put  it  off   without  the    consent    of   the    defendant.'' 

Of  course,  if  no  decree  can  be  made  doing  justice 

between    the    parties    to    the    suit  without    afiecting 

the  interest    of   absent    parties,  the    Court   will    not 

proceed,    but    will    itself    take    the    exception,    and 

remand    the    case  to    have    the    necessary  additional 
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parties  broaght  in.  Bat  the  mere  non-joinder  of 
persons  who  might  indeed  have  been  proper  parties, 
bat  whose  absence  does  not  prejudice  the  riglit  of 
those  who  are  before  the  Ooart,  will  not,  even  at 
the  defendant's  instance,  constitute  a  fatal  objection 
at  the   hearing.       Story's    Eq.   PL,   sec.    74a. 

If  the  Court  can  make  a  decree  at  the  hearing 
that  will  do  entire  justice  to  all  the  parties,  and 
not  prejudice  their  rights,  notwithstanding  the  non- 
joinder, it  will  not  then  allow  the  objection  to 
prevail.       lb.,    sec.   287. 

Our  Code  provides  that  a  bill  shall  not  be  dis* 
missed  for  want  of  parties,  anless  the  objection  be 
made  by   motion   to  dismiss  or  demurrer. 

But  we  do  not  think  that  the  bill  in  the  present 
case  was  originally  objectionable,  even  at  the  instance 
of  the  defendants,  for  want  of  parties.  Because  if 
additional  parties  had  been  made,  the  decree  might 
have  been  more  comprehensive,  it  does  not  follow 
that  these  were  necessary  parties.  Thus,  a  mort- 
gagee may  foreclose,  or  a  vendor's  lien  be  enforced, 
against  the  heir  alone,  without  bringing  in  the 
administrator,  though  the  personalty  is  the  primary 
fund  for  the  satisfaction  of  the  debt.  Story's  Eq. 
PL,  sec.  76b ;  High  v.  BattCy  10  Ter.,  188 ;  Edwards 
V.   EdwardSy  5   Heis.,   128. 

A  mortgagor  seeking  to  redeem,  where  the  mort- 
gage has  been  assigned,  may  proceed  against  the 
last  assignee  alone:  Story's  Eq.  PL,  sec.  189.  The 
status  of   the  complainant  here  somewhat    resembles 
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that  of  a  mortgagor  seeking  to  redeem  from  the 
assignee  of  the  mortgagee  who  is  in  possession. 
She  asks  to  have  declared  her  right  to  reclaim 
lands,  upon  the  condition  (annexed  by  the  law)  of 
making  a  proper  restitution  to  their  holders — this 
being  made  a  lien  upon  the  lands — -just  as  the 
nioitgagor  asks  to  have  his  rights  declared  to  re- 
claim lands  upon  making  a  proper  repayment  of 
what  is  a  charge  upon  the  lands.  In  neither  case, 
unless  an  account  of  rents  and  profits  received  by 
intermediate  parties  is  required,  is  there  any  neces- 
sity of  making  any  but  the  last  holders  of  the 
lands  parties.  In  the  present  case,  as  complainant's 
right  to  possession  will  not  commence  until  the 
time  to  which  this  decree  relates — the  death  of  C. 
K.  Gillespie — there  can  be  no  question  of  rents  and 
profits. 

It  is  said  that  there  is  no  privity  between  com- 
plainant and  defendants,  and  that  therefore  she  can- 
not be  required  to  make  any  restitution  directly  to 
them,  to  be  charged  as  a  lien  upon  her  lands  in 
their  favor.  "The  term  privity  denotes  mutual 
and  successive  relationship  to  the  same  rights  of 
property:"  1  Green.  Ev.,  sec.  189.  It  is  true 
that  the  defendants  have  not  succeeded  to  any  of 
the  property  rights  of  complainant  in  these  lands. 
But  this  is  because  none  of  these  rights  passed  to 
the  original  vendees,  John  Black  and  R.  0.  Suttle. 
The  hidtiis  in  privity  occurred  upon  the  invalid 
sales  to  them.  Yet,  unquestionably  they  would 
have    been  entitled  to  restitution  of  purchase  money, 
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to  be  secured  by  a  lien  on    the    lands,    had    these 
been  reclaimed  in  their    hands. 

Kow,  the  defendants  are  in  perfect  privity  with 
them,  and  represent,  as  the  present  holders  of  these 
lands  under  them,  all  the  rights  as  against  com- 
plainant, and  as  against  the  lands  themselves,  which 
the  original  vendees  would  have  had  if  they  were 
still  the  holders  of  the  lands. 

The  right  of  restitution  clings  to  the  lands  them- 
selves.     The   restitution   is   to    be    made    a    lien   on 
the  lands.      In  the   language   of   this   Court  in  High 
▼.   Baite^  10  Ter.,   188,   with  reference    to    the    ven- 
dor's lien,   it    ''  attaches    to    the    land,    so    that    the 
land,  so  to   speak,   is  debtor."      Its    practical    value 
consists,  rather  in   the   charge    against    the    land    it- 
self  than   in  a  personal   claim   against    the    reclaim- 
ant,  who  is  often   a  person  under  disabilities,  exempt 
from   personal   liability.      If  the   land   is  disposed   ot, 
this   dormant  lien,   to   be   quickened   into  life  by  the 
exercise  of   the  true    owner's    right    of   reclamation, 
passes    with     it,     and    the    holders    who   are  finally 
evicted     are    entitled    to    the     benefit    of    the    lien. 
^OT  does  it  matter  that  the   last   holders  may  have 
the     warranties     of    their     predecessors     up    to     the 
original   invalid   sale.      So  much   the   better  fpr  them 
if   they  have.      But    this    no    more    interferes    with 
their  right  to   the   benefit   of   the   lien   on  the    land 
itself,  for  restitution  from  the    reclairaant,    than    the 
recourse  which   the  holder   of   a  vendor's    lien    note 
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may  have  upon  intermediate  endorsers  interferes 
with  his  right  to  resort  first  to  the  land  itself. 
The  personal  liability  of  the  warrantors  is  additional 
to  the   lien   on  the   land  itself. 

Suppose  that  a  married  woman's  land  is  inval- 
idly  sold,  and  then  resold  for  cash,  tmthout  warranty, 
and  then  reclaimed.  Has  the  last  purchaser  no 
right  to  restitution?  The  first  purchaser  would 
have  been  entitled  to  this  equity.  Can  his  sale 
have  annihilated  it,  so  that  now  the  woman  may 
keep  what  she  got  for  the  land  and  take  back  the 
land  too?  Surely  not.  She  must  make  due  res- 
titution.  The  restitution  must  of  course  be  made 
to  the  last  purchaser,  from  whom  the  land  is  taken. 
It  is  to  be  charged  on  the  land  itself.  The  laud 
is  virtually  the  debtor  for  it.  If  the  last  'sale  had 
been  with  a  warranty,  how  could  that  have  altered 
the    case   as  to   the  lien    upon    the    land    itself? 

It  is  said  that  the  price,  in  the  present  case, 
may  have  been  discounted  on  account  of  the 
contingency  of  reclamation.  But,  if  so,  the  right 
to  proper  restitution  upon  the  reclamation  will 
have  entered  into  the  estimate.  The  amount 
of  the  restitution,  presently  to  be  considered, 
is  something  fixed,  not  requiring  for  its  ascer- 
tainment, where,  as  in  the  present  case,  there 
is  no  question  of  rents  and  profits,  any  considera- 
tion of  equities  between  intermediate  parties,  and 
the  warrantor,  if  there  was  a  warranty,  will  receive 
the  benefit  of  it  in  reduction  of  his  liability.  The 
restitution   will   belong   to   the   holders   of    the  lands,. 
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under  the   sale  that    is    avoided,    in    the    proportion 
of  their   respective  interests   at  the  time. 

It  is  not  perceived  how  the  want  of  parties,  if 
it  existed,  could  avail  complainant  here,  in  any 
view  of  the  case.  For,  suppose  that,  for  thip 
reason,  the  Court  had  now  only  to  declare  complain- 
ant's right  to  reclaim  her  lands  at  C.  K.  Gilles- 
pie's death,  without  saying  anything  ahout  the  con- 
dition of  restitution,  yet  this  would  not  enable  her 
ultimately  to  elude  the  restitution,  any  more  thon 
if  she  had  waited  until  her  right  to  possession  had 
accrued  and  then  brought  ejectment  for  her  lands. 
For  what  would  have  been  the  result  of  that  line 
of  action,  see  Pilcher  v.  Smithy  2  Head,  208.  At 
most,  the  Court  would  now  have  to  leave  open 
the  question  of  restitution,  thereby  only  postponing 
it  until  the  proceedings  hereafter  to  be  instituted 
by  complainant  to  obtain  possession  of  her  lands. 
We  think  that  the  question  can  be  passed  upon 
now  between   the  parties   who   are  before  the  Court. 

It  would  be  strange  if,  in  a  case  like  this, 
where  the  original  conveyee  might  have  been  dead, 
and  his  estate  wound  up,  possibly  for  fifty  years, 
and  his  administrator  dead,  and  his  estate  long  since 
wound  up,  the  original  administration  had  to  be 
reconstituted  merely  to  provide  a  technically  regu- 
lar conduit  through  whom  the  purchase  money  to 
be  refunded  upon  reclamation  of  the  lands  inval- 
idly  sold  might  reach  the  pockets  of  the  parties 
ultimately  entitled  to  it,  all  of  these  being  before 
the    Court. 
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It  ie  asked  by  what  process  is  it  to  be  ascer- 
tained what  amonnt  was  paid  for  complainant's  re- 
mainder? Her  one-third  of  the  purchase  money 
of  the  lands  sold  by  her  brothers,  her  husband, 
and  herself,  less  the  husband's  life  estate  in  this 
third,  was  what  was  paid  for  the  wife's  remainder. 
The  problem  is,  to  determine  the  husband's  life 
estate.  And  the  principal  question  here  is,  what 
mnst  be  taken  as  the  length  of  the  husband's  life 
subsequently  to  the  sales  to  Black  and  B.  C.  Buttle, 
O.  K.    Gillespie   being  still  alive. 

If   these  sales  had  been   made  with   reference  to 
the  separate   values  of   the  husband's  life  estate  and 
the  wife's  remainder,   then  these  values  would  have 
to   be  estimated   as    of   the  dates    of   the    sales,    ac- 
cording to  the   manner  set  forth  in   Cames  v.  Polk, 
5  Ueis.,   244.       See   also    Scribner    on    Dower,    612, 
655,  treating  of  the  assignment  of  a  money  equiva- 
lent for  dower.      But   as  there  was  no    such    sepa- 
rate   reference,    the    understanding    being    that    the 
entire  fee    simple    of   the    three   joint    owners    was 
purchased,   and   simply  that  being    valued,   we  think 
that  the  valuation   of   the   life   estate  of    0.   E.  Gil- 
lespie  at  these  dates   ought  to    be    made    upon    the 
basis   of   his   actual  length    of    life    subsequently    to 
the  sales,   and   not   upon   the    basis    of  such    an    es- 
timate  as   must  have  been  made   at  these    dates    if 
the  sales   had   been   made   with  reference  to  the  life 
estate   and   the   remainder.      And   as   C  K.   Gillespie 
is  still   alive,    and    the    counsel    of   the    complainant 
intimate  that   his   days   are   likely  to   be   indefinitely 
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prolonged,  and  the  decree  in  this  case  is  to  apply 
to  the  time  of  his  death,  when  new  proceedings, 
upon  the  basis  of  the  rights  now  declared,  will  be 
necessary  for  their  realization,  it  seems  best  to  re- 
mit the  ascertainment  of  the  valae  of  this  life 
estate,  and  consequently  of  what  was  paid  on  ac- 
count of  complainant's  remainder,  to  these  new  pro- 
ceediugs,  when  the  actual  length  of  life,  which 
would  now  have  to  be  guessed  at,  will  have 
become    certain. 

This  disposes  of  all  that  has  been  suggested 
in  behalf  of  complainant.  But  upon  the  far- 
ther reflection  that  has  been  bestowed  upon  the 
subject  since  the  application  for  a  reconsideration,  a 
question  has  occurred  to  us  which  has  not  been 
without  difficulty,  especially  as  it  was  not  noticed 
by  the  counsel,  who  have  discussed  so  ably  and 
exhaustively  the  residue  of  the  case.  This  ques- 
tion is,  whether  the  restitution  to  be  made  upon 
reclamation  of  lands  invalidly  sold  must  always 
consist  of  the  full  amount  of  the  purchase  money 
and  interest,  however  long  ago  the  sale  may  have 
been,  and  however  greatly  the  land  may  since  have 
depreciated ;  or  whether  there  should  not  be  some 
limit  short   of   this,   and  if  so,  what  this  should   be. 

When  the  former  opinion  was  prepared,  this 
was  not  recognized  as  a  practical  question  in  the 
case;  and,  as  stated,  it  was  not  [raised  by  coun- 
sel. But  it  now  appears  to  be  not  impossible  that 
what  will  be  found  to  have  been  paid  for  com- 
plainant's  remainder,   with   interest  all  the  way  down 
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to  C.  K.  Gillespie's  death,  may  exceed  the  value 
at  that  time  of  complainant's  undivided  one-third 
of  these  lands,  so  that  we  feel  called  upon  to  dis- 
pose ot    the  question   that  has  just  been  stated. 

Put  an  extreme  case.  Suppose  an  invalid  sale 
of  land  by  one  then,  and  for  many  yeara  continu- 
ously thereafter,  under  disability,  just  before  the 
termination  of  which  the  land  is  resold  for  a  small 
portion  of  the  original  price,  it  having  greatly  de- 
preciated, or  valuable  improvements  thereon  having 
been  destroyed.  Immediately  after  the  termination 
of  the  disability,  the  land  is  reclaimed.  Must  the 
last  purchaser  receive  the  original  purchase  money 
with  interest  all  the  way  down,  amounting,  possi- 
bly, to  ten  times  what  he  paid  for  the  land,  with 
interest.  Such  a  requirement  would,  of  course, 
destroy  the  right  of  reclaiming  the  lands.  And, 
in  cases  where  it  fell  short  of  this,  it  might  yet 
often  considerably  overpay  the  party  evicted.  The 
last  purchaser,  who  is  evicted,  is  the  only  party 
entitled  to  compensation.  If  he  is  indemnified,  the 
requirements  of  equity  are  met.  He  ought  not  to 
be  over-indemnified. 

What,  then,  does  the  law  regard  as  full  indem- 
nity upon  an  eviction?  Our  rule  is,  where  there 
is  a  warranty  of  title,  to  give  the  purchase  money 
and  interest:  Elliott  v.  Thompson^  4  Hum.,  99. 
Some  states  give  the  value  of  the  land  at  the  time 
of  the  eviction,  but  our  rule  is  as  stated:  See  4 
Kent,  marg.  pp.  475-7,  and  notes.  This,  then,  in  legal 
coatemplation,  is  indemnity  for  the  loss  of  the  land. 
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If  the  last  purchaser  took  no  warranty,  or 
bought  under  fi.  fa.,  or  at  Chancery  8ale,|^where  no 
warranty  was  to  be  had,  etill  if  when  the  land  is 
reclaimed  he  can  get  back  his  purchase  money  and 
interest,  he  must  be  regarded  as  indemnified,  since 
this  is  all  he  could  recover  from  his  vendor  if  he 
had  a  warranty  of  titla  We  think,  then,  that  the 
restitution  to  be  charged  upon  the  land  in  favor 
of  the  last  holder,*  when  the  land  is  reclaimed, 
ought  never  to  exceed  his  purchase  money  with 
interest.  Treating  that  as  having  been  made  with 
a  warranty,  whether  in  fact  there  was  one  or  not, 
and  limiting  the  indemnity  upon  eviction  to  the 
last  purchase  money  and  interest,  no  injustice  can 
be  done.  This  limitation  may  sometimes  seem  to 
operate  somewhat  arbitrarily,  and  it  may  sometimes 
permit  the  reclaimant  to  retain  some  of  the  con- 
sideration received  for  the  land  reclaimed,  but, 
upon  the  whole,  it  appears  to  be  equitable,  and  it 
is  based  upon  an  obvious  analogy.  Its  application 
in  the  present  case  will  require  the  disentanglement 
of   some   complication. 

John  Black  bought  the  tract  of  92  acres  from 
complainant,  her  husband,  and  brothers,  in  1846, 
and  R.  0.  Suttle  that  of  147  acres  in  1847.  Black 
sold  the  92  acres  to  R.  C.  Suttle  in  1857.  After 
the  death  of  R.  C.  Suttle,  100  acres  of  the  147 
acres  were,  as  part  of  the  tract  of  508J  acres, 
purchased  by  L.  D.  Suttle,  under  the  decree  in  set- 
tlement of  the  estate  of  the  former.  The  time  of 
this  sale   does    not   appear.      So    that    47    acres    of 
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the  147  were  last  eold  Id  1847,  in  the  original 
sale;  the  other  100  acres,  nnder  the  decree  jnst 
mentioned,  and  the  92  acres,  in  1857.  Complain- 
ant's interest  in  these  lands  was  an  undivided  one- 
third. 

It  must  not  be  forgotten  that  we  are  dealing 
with  a  remainder.  It  was  only  this  remainder  of 
which  the  original  sales  were  invalid*  We  have 
first  to  ascertain  what  was  paid  on  account  of  this 
rem&inder  as  included  in  the  purchases  of  Black 
and  B.  0.  Buttle  in  1846  and  1847.  This,  with 
interest  from  the  dates  of  these  sales,  will  be  the 
maximum  charge  that  can  be  made  upon  complain- 
ant's interest  in  these  lands,  in  favor  of  complainant. 

For  the  purpose  of  applying  the  limitation  that 
has  been  explained,  the  amounts  as  to  the  two 
tracts  in  question  must  be  kept  distinct,  and  then 
the  amount  as  to  the  tract  of  147  acres  must  be 
dii^ided  into  two  portions  in  the  proportion  of  47 
to  100,  as  47  acres  of  this  tract  were  not  resold, 
while  100  acres  of  it  were  subsequently  sold,  as  a 
part  of  the  tract  of  508|  acres  purchased  by  L. 
D.  Buttle  under  the  decree  in  settlement  of  R.  C. 
Buttle's  estate. 

The  portion  applicable  to  the  47  acres  cannot 
be  reduced,  there  having  been  no  sabsequent  sale 
of  the  47  acres.  But,  it  may  be  that  what  was 
paid  on  account  of  the  remainder  in  an  undi- 
vided third  of  the  100  acres,  with  interest  from 
the  time  of  L.  D.  Buttle's  said  purchase,  will  be 
less  than  what  was  paid    on    account    of   this    part 
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of  the  remainder  on  the  original  sale  of  the  147 
acres  to  R«  C.  Battle,  in  1847,  with  interest  from 
that  much  earlier  date,  although,  owing  to  the 
consnmption  of  the  candle  of  the  particular  estate 
in  the  meantime,  the  relative  value  of  the  remain- 
der  will  have  been  constantly  increasing,  and  more- 
over the  lands  themselves  may  have  been  enhancing* 

The  time  of  L.  D.  Battle's  purchase  of  the  608| 
acres  being  ascertained,  it  must  then  be  determined 
what  part  of  the  purchase  money  therefor  was  ap- 
plicable to  the  100  acres  (of  the  147  acres,)  included 
therein,  and  then  the  life  estate  (for  C.  K.  Gilles- 
pie's life)  in  one-third  of  this  paA  of  the  pur- 
chase money  being  estimated  as  of  that  date,  and 
deducted  from  this  third,  the  residue  will  represent 
what  was  then  paid  on  account  of  complainant's 
remainder  in  an  undivided  one-third  of  the  100 
acres;  and  this  residue,  with  interest  from  that 
time,  will  be  compared  with  what  was  paid  for 
the  remainder  in  this  portion  of  the  147  acres  in 
1817,  with  interest  from  that  date,  which  will  not 
be  allowed  to  exceed  the  subsequent  amount  with 
interest. 

In  the  case  of  the  92  acres,  the  remainder  there- 
in, with  interest  from  the  date  of  the  sale  to  John 
Black,  in  1846,  will  be  compared  with  the  remain- 
der therein  as  of  1857,  the  time  of  the  last  sale 
of  the  land,  (by  Black  to  R.  C.  Suttle),  with  in- 
terest from  that  date,  the  former  amount  not  .to 
exceed  the    latter. 
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Tlie  anionnt  of  the  restitution,  when  aecertamed; 
will  be  made  a  lien  upon  complainant's  one-third 
of   the  two  tracts,   of   92   acres   and   147   acres. 

As  to  the  matter  of  improvements,  the  defend- 
ant insists  that  in  the  partition  of  the  lands  here- 
after, between  them  and  complainant,  the  shares 
containing  the  improvements  ought  to  be  alotted  to  ' 
them,  and  that  the  shares  ought  to  be  so  laid  oft* 
as  to  produce  this  result,  citing  the  case  of  Reeves 
V.   Reeves^   11  Heis.,    676. 

We  do  not  mean,  in  refusing  to  charge  com- 
plainant's interest  in  these  lands  with  improvements, 
to  intimate,  still  less  to  adjudge,  that,  in  the  fu- 
ture partition  of  the  lands,  no  regard  is  to  be  paid 
to  the  fact  that  the  improvements  were  made  bj 
the  defendants,  or  their  predecessors  under  the  sales 
avoided  by  complainant.  We  do  not  think  that 
any  adjudication  of  this  matter  can  be  made  in 
the  present  suit.  It  will  be  time  enough  to  deal 
with  it  in  the  partition  suit,  when  that  comes  to 
be  disposed   of. 

The  question  how  the  lands  are,  under  all  the 
circumstances,  to  be  equitably  partitioned,  will  be- 
long to  the  partition    suit. 

V7e  have  now  disposed  of  all  that  is  properly 
before  us  in  the  present  case.  In  the  language  of 
counsel — '^Sufficient  unto  the  day  is  the  evil  thereof." 
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FfifSKMAN,  J.,  delivered  the  following  dissenting 
opinion  * 

Never  having  assented  to  the  correctness  of  the 
opinion  in  the  case  of  OUlespie  v»  Worfordj  2  Cold., 
632,  I  take  occasion  to  state  a  few  of  my  objec- 
tions to  the   rating  of  the  Court 

In  the  first  place,  I  hold  that  where  the  mar- 
ried woman  is  authorized  to  convey  by  deed,  as 
she  is  by  our  law  beyond  question,  then  she  may 
ae  well  make  that  deed  by  an  agent  or  attorney 
in  fact  as  in  person.  That  authority  to  make  the 
deed  includes  the  usual  and  known  methods  and 
agencies  by  which  such  an  act  is  done,  and  by  an 
agent  or  attorney  is,  and  was  when  she  was  au- 
thorized to  make  a  deed,  one  of  the  well  known 
and  usual  means  by  which  all  parties  competent  to 
make  deeds  were  accustomed  to  perform  such  acts. 
In  a  word,  I  hold  that  what  a  party  can  do  by 
himself  he  can  do  by  another,  or  au  agent.  The 
maxim  of  our  law,  that  what  a  man  does  by 
another  is  done  by  himself,  I  think  strictly  appli- 
cable to   the   question. 

The  fallacy  of  the  argument  of  Judge  Milligan 
in  the  opinion  referred  to,  is  in  following  authori- 
ties holding  that  a  married  woman  could  not  make 
a  valid  power  of  attorney,  which  are  based  on  the 
fact  that,  by  reason  of  her  coverture,  she  w^s  in- 
competent to  contract.  The  want  of  application  of 
liie  principle  to  the  case  where  she  did  have  the 
nower  to   make   the   contract,   I  think  is    clear,    she 
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has  the  power  to  do  the  major  act,  that  is,  make 
the  deed  of  conveyauce,  and  it  seems  to  me  this 
necessarily  involved  the  power  to  do  the  minor 
act,  to-wit:  to  perform  all  that  a  natural  and 
usual  means  by  which  such  an  act  may  be  done, 
and  that  the  end  includes  the  means  by  which  it 
may  be  eflected.  In  view  of  the  well  known  fact 
that  such  had  been  the  universal  understanding  of 
the  profession  from  the  organization  of  the  State 
down  to  the  case  in  2  Cold.,  and  the  additional 
fact  that  immense  bodies  of  our  lands  had  been 
conveyed  by  non-residents  by  means  of  powers  of 
attorney  executed  by  husbands  and  wives,  I  have 
always  felt  that  decision  was  unwise  in  policy  as 
well   as   erroneous  in   law. 

But  the  main  question  debated  before  us,  and 
in  which  I  cannot  agree  to  the  conclusion  arrived 
at  by  a  majority  of  the  Court,  following  the  opinion 
in  2  Cold.,  is,  that  the  husband's  right  by  courtesy, 
or  his  vendee  after  the  dissolution  of  the  marriage 
by  divorce,  continues,  and  is  not  ended  by  the 
divorce. 

The  defendants  in  this  case  hold  under  a  con- 
veyance from  the  husband  and  wife.  The  wife's 
deed  is  held  void  by  reason  of  having  been  made 
under  a  power  of  attorney.  She  was  divorced  and 
freed  from  disability  many  years  since,  married 
again,  and  is  again  discovert — the  first  husband  re- 
maining alive,   the  second   husband  being  dead. 

The  statute  of  limitations,  by  reason  of  adverse 
possession    of    defendants,    bars    her    right,    in    any 
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Tiew,  nnless  it  be  the  vendees-  of  the  hneband  and 
wife  are  eotitled  to  an  estate  for  life  from  the 
husband  by  reason  of  his  deed,  made  while  he 
was   husband 

The  opinion  combatted  holds  that  a  purchaser 
from  the  husband  takes  an  estate  for  life,  that  is, 
an  estate  by  courtesy,  for  the  life  of  the  husband 
by  reason  of  the  marriage,  seizin  of  lands  during 
coverture,  birth  of  issue,  independent  of  the  con- 
tinuance of  the  marriage  relation.  In  other  words, 
tiiat  though  the  woman  does  not  die  his  wife,  nor 
he  survive  her  as  her  husband,  still  the  same  re- 
sults follow,  as  it  the  facts  were  as  stated.  To 
this  I  cannot    assent. 

On  marriage  and  birth  of  issue,  the  husband  be- 
came tenant  by  courtesy  initiate,  but  his  estate  is 
not  consummate  until  death  of  the  wife,  which 
completes  his  title  by  the  courtesy  of  England,  is 
the  language  of  all  our  books  defining  this  estate  : 
2  R  .  C,  128. 

It  is  the  death  of  his  wife  that  consummates 
the  estate,  not  the  death  of  a  woman  who  is  not 
his  wife,  it  may  be  the  wife  of  another  man,  as 
in  this  case,  one  who  has  been  the  wife  of  another, 
and  may  again  form  that  relation.  The  case  then 
being  but  initiate,  and  never  consummate  during 
the  existence  of  the  marriage  relation,  being  de- 
pendent on,  growing  out  of,  and  existing  by  means 
alone  of  the  marriage  relation  must  necessarily 
fail,  when  this  relation  ceases,  as  it  seems  to  me. 
%Q  fact,  it  never  arises  in  completed    form — ^it    can 
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never  do  so — because  the  consummation  can  never 
take  place.  The  condition  of  consummation  can 
never  happen,  that  is  the  death  of  his  wife.  She 
is  not  his  wife,  in  fact  may  die  the  wife  of  an- 
other   man. 

Suppose  the  case  of  marriage,  birth  of  issue, 
seizin  of  lands,  and  a  divorce,  then  the  marriage 
of  another  husband  by  the  wife,  it  may  be  three 
or  four  births  of  children  by  each,  and  divorce, 
and  then  the  wife  dies,  leaving  the  four  or  five 
husbands,  and  fathers  living,  who  shall  have  cour- 
tesy in  her  lands?  Shall  their  rights  be  fixed 
pro  rcdaf  If  so,  by  what  rule — the  number  ot 
years  they  had  her  to  wife  or  the  number  of 
children  born  to  each?  This  is  as  troublesome  a 
question,  it  seems  to  me,  as  the  one  propounded 
by  the  Sadducees  on  a  certain  occasion  of  the  seven 
successive  brothers  who  married  the  woman  under 
the  Mosaic  law,  and  all  died,  and  then  the  woman 
died.  They  said,  "Whose  wife  shall  she  be  in 
the   resurrection  ?  " 

The  question  in  the  case  put  is,  which  of  the 
husbands  surviving  is  entitled  to  the  relation?  Whose 
wife  was  she  when  she  died?  I  would  say,  as  a 
matter  of  course,  the  husband  whose  wife  she  was 
at  her  death  takes  the  estate  incident  to  the  mari- 
tal relation.  The  principle  of  the  opinion  gives 
it  to  the  man  who  has  ceased  to  be  husband,  and 
who  is  declared  by  the  decree  of  a  competent 
Court  to  have  forfeited  the  rights  to  the  position 
of    husband  for  misconduct      Husbands  could,  under 
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this  View,  well  afford  to  be  divorced  from  unde- 
sirable wives  who  had  estates,-  for  no  forfeiture  of 
the  estate  gained  by  the  marriage  will  result,  or 
they  may  well  sell  all,  and  purchasers  may  well 
buy,  and  be  secure  for  his  life,  he  may  pocket  the 
proceeds  and  the  wife  cannot  reach  it  until  after 
his  death,  though  she  may  need  and  suffer  poverty 
by   reason   of   his   alienation. 

It  seems  to  be  thought  the  rule  is  one  benefi- 
cial to  the  wife,  but  this  is  a  mistake  as  a  gen- 
eral rule.  K  she  is  to  be  benefitted,  generally  it 
would  be  by  being  entitled  to  her  estate  at  once, 
for  ordinarily  it  may  be  assumed  she  will  die  as 
soon  as  the  husband.  In  this  case  it  happens  she 
is  still  alive,  but  it  may  yet  be  that  her  husband 
will  live  as  long  as  she  does.  So  we  may  declare 
her  right,   and   she  not  live  to   enjoy  it. 

I  need  but  say,  the  argument  that  the  husband'^ 
▼endee  can  possibly  take  an  estate  beyond  that 
which  the  husband  had  to  sell,  stand  higher  or  held 
by  a  broader  title,  is  one  that  I  am  unable  to 
comprehend.  It  may  be  supported  by  reason,  but  I 
am  frank  to  say  I  have  not  been  able  to  see  the  basis 
on  which  it  can  be  rested.  Until  it  can  be  shown 
that  A  man  can  convey  what  he  has  not  himself, 
that  a  stream  can  rise  above  its  source,  I  shall 
never  be  able  to  see  how  the  vendee  of  the  hus- 
band can  take  an  estate  from  the  husband  of 
greater  dignity  or  duration  than  that  of  the  hus- 
band himself.  I  need  not  cite  or  comment  on  au- 
thorities.     I  believe  it  is  not  claimed  that  any  case 
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but  the  one  mentioned  holds  th^j  doctrine  contended 
for,  and  this  sustained  by  the  principle  of  the  4th 
Sneed  case,  cited  in  the  opinion  incidentally  re- 
ferred to  in  other  cases.  I  have  examined  a  num- 
ber of  authorities,  and  all  hold  in  accord  with  the 
view  I  here  maintain. 

I  can  see  no  strong  equity  in  favor  of  the  rule 
contended  for — no  reason  of  public  policy — ^and  when 
a  rule  is  totally  inconsistent  with  sound  reason  and 
legal  logic,  I  feel  no  hesitancy  in  overruling  it, 
however  often  it  may  have  been  declared,  unless  it 
was  because  it  was  the  basis  of  property  titles, 
which  public  policy  demands  should  not  be  dis- 
turbed 

Here  the  only  effect  of  adopting  this  illogical, 
and,  as  I  think,  unsound  rule,  is,  not  to  sustain 
and  quiet  titles,  but  simply  to  destroy  titles  long 
acquiesced  in  for  which  a  valuable  consideration 
was  paid,  and  on  which  the  parties  had  rested 
with   confidence  for  a  quarter  of   a  century. 

I  have  felt  the  force  of  the  argument  drawn 
from  the  principle  stare  decisis.  It  is  one  always 
pre8ent.edby  ingeniouscounsel,  and  often  referred  to, 
and  properly  by  Judges  in  support  of  their  opinions. 
However,  I  must  say  my  own  observation  is,  that 
generally  orthodoxy  on  this  doctrine  consists  in  ad- 
hering to  it,  when  it  supports  the  views  of  the 
particular  Judge  preparing  the  opinion,  and  disre- 
garding its  obligations  when  the  decisions  do  not 
serve  this  useful  end.      For  this  reason,    I   do    not 
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feel    that    abaolate    deference    to    the     authority    of 
this  rule  that  I  might  otherwise  have  felt. 

Believing  the  principles  of  the  case  of  Gillespie 
T.  Worford  to  be  radically  wrong,  I  think  the  case 
should  be  overruled,  and  dissent  from  the  opinion 
of   the  majority  holding  the    contrary 


John  C.  Brown,  Aamr.,  v.  R.  0.  Gardner. 

1.  A  contract  for  the  sale  of  a  plantation,  with  the  personal  prop- 
erty thereon,  lying  in  Tennessee,  the  grantor  domiciled  in 
Athens,  Alabama,  the  grantee  in  Nashville,  Tennessee,  each  of 
these  places- being  at  the  time  within  the  lines  of  the  military 
forces  of  the  United  States,  is  not  invalid,  either  by  reason  of 
the  non-intercourse  acts  oC  Congress  or  the  rules  governing 
the  intercourse  of  belligerents  during  the  late  civil  war,  as  ex- 
pounded by  the  Supreme  Court  of  the  United  States  in  Mont' 
gomery  v.  The  United  States,  15  Wall.,  and  The  United  States  v. 
Lapene,  17  Wall.  Nor  is  a  deed  made  in  pursuance  of  such  a 
contract  void,  although  when  it  was  executed,  Nash  grille  re- 
maining within  the  military  lines  of  the  United  States,  Athens, 
Alabama,  and  that  portion  of  Tennessee  in  which  the  planta- 
tion is  situated,  had  been  redccupied  by  the  Confederate  forces, 
2>oth  grantor  and  grantee  actually  residing  within  their  lines. 

10 — VOL.  4. 
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2.  Per  Malone,  Sp.  J. :  The  United  States  bad  the  rij^ht  to  plaoo 

whatever  restrictions  it  saw  fit  upon  the  trade  between  citizcn& 
of  the  Confeilerate  States  within  its  lines  of  military  occupa- 
tion and  tho^e  without  those  lines,  and  when  these  restrictions 
are  announced  through  the  proper  department  it  is  the  dutv 
of  tlie  State  Courts  to  observe  and  enforce  tliem. 

3.  A  note  executed  in  Tennessee,  by  a  citizen  of  that  State,  to  a 

citizen  of  Alabama,  bearing  on  its  face  interest  at  the  rate  of 
eight  per  cent,  per  annum,  the  legal  rate  in  Alabama,  is  mani- 
festly an  Alabama  contract,  and  is  valid. 

4.  A  contract  for  the  sale  of  land  upon  credit  is  not  usurious,  be- 

cause the  price  agreed  on  is  a  sum  equal  to  one  for  which  the 
land  had  been  offered  to  the  purchaser,  cash,  plus  ten  per  cent, 
per  annum  thereon  for  the  time  credit  is  given 

5.  During  the  late  civil  war  the  owner  of  negroes  who  had  con- 

veyed them  to  a  trustee  to  secure  their  purchase  money,  both 
owner  and  trustee  residing  in  Tennessee,  attempted  to  remove 
them  from  that  State  for  greater  security.  The  cestui  que  truft 
persuaded  the  negroes  to  remain.  Held:  The  cestui  queti-uH 
had  the  right  so  to  do,  and  if  loss  ensued  it  is  damnum  absijHS 
it^juiia. 


FROM   GILKS. 


Appeal     from     the     Chancerv     Court     of     Giles- 
County.      W.   8.  Fleming,    Ch. 

r.  M.  Jones  and  J.  S.  Wilkes,  for  Complainant. 

Ed.   Baxter  and  Bright,   for  Defendant. 

Cooper,  J.,    having    been    of    counsel,    took    no- 
part  in   the    decision. 

Thomas  H.  Malonb,  Sp.  J.,  delivered   the  opinion 
of    the   Court. 
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On  the  7th  day  of  May,  1862,  Richard  W.  Yas- 
ser and  R.  0.  Gardner  entered  into  the  following 
contract  in  writing: 

^'Memorandum  of  an  agreement  made' in  Athens, 
Alabama,  this,  the  seventh  day  of  May,  1862,  be- 
tween  Richard  W.  Vasser,  of  the  County  of  Lime- 
stone, State  of  Alabama,  and  Richard  C.  Gardner, 
of  the  County  of  Davidson,  State  of  Tennessee: 
Whereas,  the  said  R.  W.  Vasser  has  sold  to  said 
Gardner  his  tract  of  land,  near  Elkton,  Tennessee, 
containing  about  fourteen  hundred  and  forty-five 
acres;  also  all  the  negroes  on  said  plantation,  about 
ninety  in  number,  and  all  of  the  stock,  corn,  fod- 
der, farming  utensils,  together  with  all  and  every 
kind  of  property  on  or  belonging  to  said  planta- 
tion, for  which  the  said  Gardner  is  to  execute  to 
the  said  Yasser  his  notes  as  follows:  four  thousand 
dollars  payable  on  the  1st  of  January,  1863 ;  four 
thousand  dollars  payable  1st  of  January,  1864; 
four  thousand  dollars  payable  1st  of  January,  1865 ; 
four  thousand  'dollars  payable  1st  of  January,  1866; 
four  thousand  dollars  payable  1st  of  January,  1867; 
and  forty  thousand  dollars  payable  1st  of  January, 
1867;  all  to  bear  interest  at  the  rate  of  eight  per 
cent,  per  annum  if  not  paid  at  maturity.  Said 
notes  to  be  executed,  and  the  deed  and  bill  of  sale 
to  be  executed  at  the  earliest  convenience  of  both 
parties. 

^^The  said   Gardner  is  to  give  a    deed    of  trust 
on    all  of   said  property,  both   real  and  personal,  to 
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secure    the    payment    of    the    purchase     money    for 
which  the   said   notes   are   executed. 

"The  said  Vasser  has  the  right  to  exchange 
other  negroes  of  the  same  value  for  any  he  may 
think   proper   to   select   of    the   negroes   aforesaid. 

"The  said  Gardner  is  to  have  the  proceeds  of 
said  plantation  for  the  year,  and  is  to  pay  all  the 
expenses  of  every  kind  in  carrying  on  said  plan- 
tation from  the  1st  of  January,  1862,  and  is  to 
furnish  to  said  Vasser  this  year,  to  be  delivered 
on  said  plantation,  seventy-five  bushels  of  wheat 
and   one   hundred   bushels    of    meal. 

"R.  W.  Vasseiu 
"R.   C.   Gardner." 

The  record  shows  that  the  place  and  date  of 
the  contract  and  the  residence  pf  the  parties  are 
correctly  recited,  and  that  Limestone  County,  Ala- 
bama, and  Davidson  County,  Tennessee,  were  then 
occupied  by  the  military  forces  of  the  United  States. 

On  the  8th  of  May,  1862,  Gardner  took  posses- 
sion of  the  property,  and  a  few  weeks  thereaftet 
removed  his  family  to  the  farm,  and  resided  there 
until  the  autumn  of  1863.  About  the  1st  of  Sep- 
tember, 1862,  the  Confederate  forces  again  occupied 
both  Limestone  County,  Alabama,  and  Giles  County, 
Tennessee,  while  Davidson  County  [remained  perma- 
nently  in   the  hands  of   the  Federals. 

On  the  3rd  day  of  jSTovember,  1862,  Vasser  and 
Gardner  met  at  Pulaski,  in  Giles  County,  and  exe- 
cuted the  deeds    provided    for    in    the    contract    of 
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May  7th.  Whether  the  notes  were  then  executed 
and  delivered,  or  whether  this  had  been  done  some 
weeks  previously  in  Athens,  Alabama,  is  somewhat 
doubtful,  but  not  very  material.  In  the  deed  of 
trust  Gardner  recites  that  he  is  a  resident  of  Giles 
Countv. 

After  the  battle  at  .  Murfreesboro,  in  January, 
1863,  Gardner  made  an  effort  to  remove  the  slaves 
further  south  to  a  place  of  greater  safety.  This 
effort  failed  through  the  interference  of  Yasser, 
who  claimed  that,  having  a  trust  deed  of  the 
slaves  to  secure  the.  purchase  money  due  hira, 
Gardner  had  no  right,  while  such  purchase  money 
remained  unpaid,  to  remove  them  beyond  the  ju- 
risdiction of  Tennessee.  The  slaves  remained  upon 
the  place  until  Giles  County  was  again  occupied  by 
the  Federal  forces,  and  were  freed  by  the  events 
of   the    war. 

Vasser  died  in  1864.  After  the  close  of  the 
war  John  C.  Brown  was  appointed  administrator 
of  his  estate,  and  Gardner  made  to  him  large 
payments  upon  his  notes.  He  did  not,  however, 
meet  them  promptly  at  maturity,  and  on  the  29th 
of  January,  1869,  Brown  filed  his  bill  in  the 
Chancery  Court  at  Pulaski  to  foreclose  the  trust 
deed.  After  the  bill  was  filed,  proceedings  were 
stayed  in  consequence  of  the  promise  of  Gardner 
to  pay  the  balance  remaining  due  within  a  speci- 
fied period,  and,  in  fact,  over  $15,000  were  paid 
by  him  between  the  date  of  the  filing  of  the  bill 
and    September    17th,    1870,    but    having    failed    to 


160  NASHVILLE : 


Brown  f.  Gardner. 


meet  a  draft  drawn  on  him  by  Brown,  in  April, 
1871,  the  latter  at  once  resumed  active  proceedings 
in  the  cause. 

On  the  10th  of  July,  1871,  Gardner  filed  his 
answer,  setting  up  and  relying  upon  the  following 
defeases : 

1.  That  the  original  contract,  and  the  deed,  and 
the  deed  of  trust,  executed  in  pursuance'  thereof, 
were  in  violation  of  the  non-intercourse  Acts  of 
the  United  States,  and  of  the  general  law  of  the 
land,   and   are   void. 

2.  That  the  notes  executed  to  Yasser,  and  the 
contract  on  which  they  were  based,  are  usurioas 
under  the  laws  of  Alabama,  and  are  void  as  to 
the  whole    interest. 

3.  That  he  was  greatly  damaged  by  the  inter- 
ference of  Vasser  when  he  attempted  to  remove 
the  slaves  South,  and  that  he  is  entitled  to  set 
off  this  damage  against  any  balance  due  upon  the 
notes. 

Proof  was  taken,  and  upon  final  hearing  the 
Chancellor  rendered  a  decree  in  favor  of  Brown, 
as  of  November  25th,  1875,  for  $48,304.18,  and 
thereupon   an   appeal   was   taken   to  this   Court 

It  is  conceded  by  counsel  for  the  defendant  that 
the  case  of  Shaw  v.  Carlile^  decided  by  this  Court 
in  April,  1872,  and  reported  in  9  Heis.,  is,  if  it 
should  be  adhered  to,  conclusive  against  them  so 
far  as  their  defense  is  based  upon  a  presumed  ille- 
gality in  the  original  contract,  arising  out  of  an 
alleged    violation    of   the     non -intercourse    Acts     of 
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OoDgrees,  or  the  general  rules  of  international  law 
governing  the  intercourse  of  belligerents.  But  it 
is  urged  that  since  that  decision  was  rendered  two 
cases — Montgomery  v.  United  States^  25  Wall.,  and 
United  States  v.  Lapene^  17  Wall., — ^have  been  de- 
cided by  the  Supreme  Court  of  the  United  States, 
which  are  in  conflict  with  Shaw  v.  Car  Hie.  It  is 
properly  taken  for  granted  that  this  Court  will 
promptly  conform  its  decisions  to  those  of  the 
Supreme  Court  of  the  United  States  on  all  ques- 
tions regarding  the  proper  construction  of  the  Acts 
of  Congress,  and  will,  moreover,  yield  the  very 
greatest  consideration  and  deference  to  the  opinions 
of  that  high  tribunal,  even  when  not  bound  in 
duty  to  follow  them,  and  this  Court  is  requested 
to   review   and   reverse  its  ruling  in  Shaio  v.  Carlile, 

In  that  case  the  material  facts  are  that  in  No- 
vember, 1862,  Mr.  Shaw,  residing  in  Augusta, 
Georgia,  sold  and  conveyed  to  Mrs.  Carlile,  domi- 
ciled and  actually  residing  in  Memphis,  Tennessee, 
a  life  estate  in  a  tract  of  land  lying  in  the  latter 
city.  Memphis  was  then  in  possession  of  the  mili- 
tary forces  of  the  United  States,  while  Augusta 
wii  held  by  the  Confederates.  The  purchase  was 
effected  by  an  agent,  who  passed  through  the  Fed- 
eral  lines  for   that   purpose. 

This    Court  held   the   sale    valid. 

In  Montijomery  v.  United  Slates,  the  material  facts 
are,  that  Burbridge,  a  loyal  citizen  of  the  United 
States,  residing  in  New  Orleans,  had  been,  prior 
to     the     occupation     of    that    city     by    the    Federal 
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forces,  the  agent  and  factor  of  one  Johnson,  re- 
siding in  the  parish  of  LaFourche,  Loaisiana. 
After  the  occupation  of  New  Orleans  by  General 
Butler,  and  while  the  parish  of  LaFourche  re- 
mained in  the  hands  of  the  Confederates,  Bur- 
bridge,  describing  himself  as  agent  of  Johnson,, 
agreed  to  sell  to  Montgomery,  a  British  subject 
domiciled  in  New  Orleans,  a  crop  belonging  to 
Johnson,  on  which  Burbridge  had  made  advances 
above  its  value,  and  then  on  Johnson's  plantation, 
in  LaFourche  Parish,  describing  the  property  as 
Johnson's,  and  in  no  way  referring  to  his  own  in- 
terest in    it. 

The  Supreme  Court  of  the  United  States  held 
that  the  sale   was  void. 

In  United  States  v.  Lapene^  the  facts  are,  that 
Lapene  &  Ferre,  a  firm  of  merchants  doing  busi- 
ness and  residing  in  New  Orleans,  before  the  cap- 
ture of  New  Orleans  by  the  forces  of  the  United 
States,  sent  out  a  clerk  to  the  country  parishes  of 
Louisiana  to  collect  debts  due  the  firm  and  to  in- 
vest such  collections  in  cotton.  After  the  capture 
of  New  Orleans,  and  while  the  rest  of  Louisiana 
remained  in  the  hands  of  the  Confederates,  the 
agent  made  purchases  of   cotton  for  his  firm. 

The  Supreme  Court  of  the  United  States  held 
that  Lapene  &  Ferre  w^re  guilty  of  trading  with 
the  enemy,  Mr.  Justice  Miller  and  Mr.  Justice 
Field    dissenting. 

It  is  obvious  that  if  these  throe  cases  be  con- 
fined to  the  precise    points    decided,    they    are    not 
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necessarily  in  conflict.  Indeed,  in  Montgomery  v. 
United  States^  Mr.  Jastice  Strong  delivering  the 
opinion  of  the  Court,  quotes  approvingly  from  the 
opinion  of  the  Supreme  Court  of  Massachusetts  in 
Kershaw  v.  Kelsey^  100  Mass.,  661,  a  case  much 
like  Shaw  v.  Carlile  in  its  material  facts,  and  upon 
which   the  latter  case  is    largely    founded. 

It  is  equally  obvious  that  there  is  no  conflict 
with  re£;ard  to  the  construction  to  be  placed  upon 
the  proclamation  of  President  Lincoln ,  of  August 
16,  1861.  In  Shaw  v.  Carlile  it  was  argued  that 
the  proclamation  was  intended  to  regulate  the  com- 
mercial intercourse  between  the  people  of  the  United 
States  and  those  of  such  portions  of  the  Confed- 
erate States  as  might  be  occupied  by  the  Federal 
forces,  that  it  did  not  apply  to  the  intercourse  be- 
tween the  people  of  such  occupied  territory  and 
those  of  the  rest  of  the  Confederate  States,  nor  to 
sales  of  real  estate  situated  in  the  territory  of  one 
of   the  belligerents   by   a  citizen   of   th-'   other. 

In  Montgomery  v.  United  States  and  United  States 
V.  Lapenej  the  contracts  were  in  the  strictest  sense 
commercial,  and  were  well  calculated,  not  only  in 
theory,  but  in  fact,  to  give  aid  to  the  enemy. 
They  were  sales  of  merchandise,  not  real  estate. 
The  parties  were  separated  by  hostile  lines,  and 
the  proclamation  of  the  President  was  neither  relied 
on  nor  mentioned.  The  opinion  of  the  Court  was 
based  upon  the  principles  of  international  law 
modified  to  meet  the  exigencies  of  our  peculiar 
contest. 
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Id  these  cases  it  is  coDceded,  as  held  in  Shaw 
V.  Carliley  that  ordinarily  the  line  of  non-intercourse 
is  the  boundary  line  between  the  territories  of  con- 
tending nations. 

"But,"  says  Mr.  Justice  Hunt,  in  United  States 
V.  Lapencj  "the  recent  war  in  the  United  States 
was  a  civil  war,  in  which  portions  of  the  same 
nation  were  engaged  in  hostile  strife  with  each 
other.  The  State  of  Louisiana,  although  one  of 
the  United  States,  was  under  the  control  of  the 
Oonfederate  Government  and  their  armies,  and  was 
an  enemy's  country.  While  the  city  of  New  Or- 
leans was  under  such  control  it  was  a  portion  of 
an  enemy's  country.  When  that  city  was  captured 
by  the  forces  of  the  United  States  the  line  of 
non-inter  Course  was  changed,  and  trafBc  before  legal 
became  illegal.  This  line  was  that  of  military  oc- 
cupation or  control  by  the  forces  of  the  different 
governments,   and   not  that  of    State   lines." 

These  views,  it  must  be  admitted,  are  wholly 
irreconcileable  with  those  expressed  on  this  point 
in  Shaw  v.  CarlUe^  but,  as  we  have  seen,  that  case 
was  in  part — and  might  have  been  exclusively — 
based  on  the  position  that  sales  and  transfers  of 
real  estate  by  one  belligerent  to  another  are  not 
inhibited   by   the   laws   of    war. 

This  Court  sitting  in  the  State  of  Tennessee, 
now  restored  to  its  relations  with  the  United  States, 
and  admitting  their  supreme  authority  under  the 
Constitution  and  the  laws  made  in  pursuance  there- 
of,  should,   as   it  seems   to   the  writer,  in  all  matters 
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of  this  character,  adopt  and  enforce  the  views  taken 
and  expressed  by  the  United  States  through  the 
proper  department.  If,  therefore,  the  case  at  bar 
were  in  its  material  facts  like  United  States  v.  La- 
pene,  the  contract  shoald,  in  the  writer's  judgment, 
be   declared   illegal. 

But  the  cases  are  in  no  material  feature  alilce. 
In  that  case  there  was  a  sale  of  cotton.  In  this 
case  there  was  a  sale  of  land,  the  personal  prop- 
erty passing  as  an  incident  and  to  be  used  thereon. 
In  that  case  the  principals  were  actually  separated 
by  hostile  lines.  In  this  case  no  hostile  lines  in- 
tervened. In  that  case  the  property  sold  was  ac- 
tually situated  within  the  lines  of  the  enemy.  In 
this  case  it  was  situated  within  the  Federal  lines 
at  the  time  of  the  original  contract,  and  when  the 
deeds  were  executed  the  property  was  situated,  and 
both  of  the  parties  were  actually  residing — whatever 
may  have  been  their  domicils — within  the  Confed- 
crate   linet 

The  fact  that  Nashville  was  permanently  held 
by  the  Federalc,  while  Athens  passed  several  times 
in  quick  succession  from  one  of  the  belligerents  to 
the  other,  seems  wholly  immaterial.  The  cases 
cited  upon  this  point  apply  to  the  intercourse  be- 
tween citizens  of  the  States  adhering  to  the  United 
States  and  the  citizens  of  such  portions  of  the 
Confederate  States  as  might  from  time  to  time  be 
occupied  by  the  armies  of   the    former. 

And  finally,  it  cannot  be  seriously  insisted  that 
under  the   law   as   held    in    United   States   v.   Lapene, 
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the  mere  occupation  of  Nashville  by  the  Federal 
forces  would  ipso  facto  impress  upon  one  claim- 
ing Nashville  as  his  domicile  but  actually  residing 
within  the  Confederate  lines,  the  character  of  friend 
to  the  United  States  and  enemy  to  the  Confederate 
States.  The  doctrine  of  that  case  is  manifestly  ap- 
plicable exclusively  to  traffic  between  parties  actu- 
ally residing  on  opposite  sides  of  hostile  lines^ 
without  regard  to    domiciL 

This  Court  is  therefore  of  opinion  that  the  con- 
tract is  not  void  by  reason  of  the  non-intercourse 
Acts  of  Congress  or  the  laws  governing  the  inter- 
course of  belligerents  during  the  late  civil  war,  as 
expounded  by  the  Supreme  Court  of  the  United 
States. 

The  second  position  taken  by  the  defendant  is 
that  the  original  contract,  and  the  notes  executed 
in  pursuance  of  it,  are  usurious  under  the  laws  of 
Alabama. 

If  regarded  as  a  Tennessee  contract,  it  would 
be  usurious  upon  its  face,  because  it  provides  that 
the  notes  after  maturity  shall  bear  interest  at  the 
rate  of  eight  per  cent,  per  annum. 

But  the  parties  were  manifestly  contracting,  as 
they  had  the  right  to  do,  with  reference  to  the 
laws  of  Alabama,  and  in  that  State  eight  pet  cent. 
per  annum  is  the  legal  rate  of  interest.  It  is  not, 
therefore,  supposed  that  the  contract  is  upon  its 
face  invalid,  but  proof  has  been  made  tending  to 
show  that  the  contract  price  of  the  property  was 
$40,000,  and  [that    the    five    notes    for    $4,000  each^ 
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specified  in  the  contracti  were  executed  for  interest 
upon  the  principal  sum  at  the  rate  of  ten  per 
cent,  per  annum;  and  this,  as  it  is  insisted,  ren- 
ders the  contract  usurious  under  the  peculiar  fea> 
tures  of  the  Alabama  statute.  The  statute  is  in 
these  words : 

''All  contracts  for  the  payment  of  interest  upon 
the  loan  or  forbearance  of  goods,  money,  things  in 
action,  or  upon  any  contract  whatever,  at  a  higher 
rate  than  is  prescribed  in  this  chapter,  is  usurious, 
and  cannot  '^be  enforced  except  as  to  the  principal ; 
and  if  any  interest  has  been  paid  the  same  must 
be  deducted  from  the  principal  and  judgment  ren- 
dered for  the  balance  only."  Rev.  Code  Ala.,  sec. 
1831 

It  seems  clear  from  the  statements  of  Sloss — 
for  no  weight  whatever  is  allowed  to  the  casual 
conversations  between  the  parties  as  understood  and 
remembered  by  the  blacksmith  and  the  overseer — 
that  Yasser  regarded  his  property  as  worth  J40,000, 
was  willing  to  take  that  sum  for  it,  and  would 
sell  upon  time  only  on  condition  of  receiving  in 
addition,  annually  while  credit  was  given,  a  sum 
equal  to  ten  per  cent,  upon  $40,000;  and  it  is 
equally  clear  that  he  was  apprehensive  that  the 
'contract  as  proven,  and  by  which  his  purpose  was 
carried  into  eiFect,  was  obnoxious  to  the  statute 
against  usury.  But,  after  all,  the  question  is  not 
what  he  supposed  the  law  to  be,  but  what  it  ac- 
tually is. 

Unfortunately  the   precise    point    seems    never  to 
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have  been  decided  by  the  Supreme  Court  of  Ala- 
bama, but  counsel  for  the  defendant  insists  that 
the  Legislature  of  Alabama  intended  to  make 
usury  something  different  from  what  would  be  un- 
derstood by  the  term  at  common  law,  and  that  to 
constitute  usury  in  that  State,  it  is  not  essential, 
as  it  is  understood  to  be  elsewhere,  that  there 
should  be  either  a  loan  of  money^or  forbearance 
of  a  debt  actually  due.  And  in  support  of  this 
position  it  is  urged  that  this  construction  has  been 
placed  by  the  Supreme  Courts  of  Indiana  and 
Iowa  upon  the  statutes  of  their  respective  States, 
which  are  conceded  to  be  equally  as  broad  and 
unlimited  as  that  of  Alabama;  and  we  are  cited 
to  Crawford  v.  Johnson^  11  Ind.,  258;  Bonim  v.  Fouts, 
15  Ind.,  50;  Newkirk  v.  Borson^  21  Ind.,  129;  Bur- 
rows V.  Cookj  17  Iowa,   436. 

It  must  be  admitted  that  these  cases  are  in 
point  and  do  sustain  the  position.  But  counsel 
could  not  have  been  aware  of  the  fact  that,  so 
far  as  they  do  sustain  his  position,  they  have  in 
later  cases,  by  the  same  Courts,  been  expressly 
overruled.  The  Indiana  statute  came  up  for  con- 
struction before  the  Supreme  Court  of  the  United 
States  in  Hogg  v.  Raffner,  and  it  was  held  that 
by  the  peculiar  terms  of  the  statute  the  common 
law  definition  of  usury  was  not  enlarged,  but  that 
the  intent  was  to  include  the  common  devices  re- 
sorted to  by   usurers  to  evade  its  penalties. 

Mr.  Justice  Grier,  delivering  the  opinion  of  the 
Court,   said :  "^ 
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'^To  constitute  usury  there  must  either  be  a 
loan  and  a  ^taking  of  usurious  interest,  or  the 
taking  of  more  than  legal  interest  for  the  forbear- 
ance of  a  debt  or  sum  of  money  due.  *  *  * 
But  it  is  manifest  that  if  A  propose  to  sell  to  B 
a  tract  of  land  for  $10,000  in  cash  or  $20,000 
payable  in  ten  annual  installments,  and  if  B  prefers 
to  pay  the  larger  sum  to  gain  time,  the  contract 
cannot  be  called  usurious.  A  vendor  may  prefer 
SlOO  in  hand  to  double  the  sum  in  expectancy,, 
and  a  purchaser  may  prefer  the  greater  price  with 
the  longer  credit;  and  one  who  will  not  distinguish 
between  things  that  difier .  may  say  with  apparent 
truth  that  B  pays  a  hundred  per  cent  for  for- 
bearance, and  may  assert  that  such  a  contract  is 
usurious;  but  whatever  truth  there  may  be  in  the 
premises,  the  conclusion  is  manifestly  erroneous. 
Such  a  contract  has  none  of  the  characteristics  of 
usury.  It  is  not  for  the  loan  of  money  or  for- 
bearance of    a  debt."    1   Black.,   118,   119. 

He  does,  however,  politely  suggest  a  ground 
upon  which  Crawford  v.  JohnsoUy  11  Ind.,  may  be 
distinguished.  / 

The  point  subsequently  came  up  for  decision 
before  the  Supreme  Court  of  Indiana,  in  Newhirk 
V.  BorsoTij  and  Ray,  Judge,  delivering  the  opinion 
of  the  Court,  quotes  the  above  passage  from  the 
opinion  of   Mr.  Justice   Grier,   and   adds : 

"If  this  position  be  correct,  it  cannot  be  of  any 
importance  at  what  times  and  m  what  amounts 
the  payments  upon   a  credit  sale  of  land  are  made; 
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and  it  may  not  be  clear  even  to  those  who  can 
*  distinguish  between  things  that  differ '  how  the 
learned  Judge  could  in  that  opinion  endorse  the 
case  of  Crawford  v.  Johnson^  11  Ind.,  258,  unless 
indeed  it  be  assumed  that  in  that  case  the  sale  of 
the  land  had  been  completed  at  a  fixed  price  for 
cash,  and  that  time  was  subsequently  given,  and 
illegal  interest  exacted  for  the  forbearance.  The 
same  is  true  of  the  case  of  Borum  v.  FoufSy  15 
Ind.,  50,  and  except  upon  the  assumplion  of  a 
completed  contract  of  sale  for  a  fixed  price,  and  a 
subsequent  forbearance  at  an  illegal  rate  of  interest, 
these  cases  are  not,  in  our  opinion,  consistent  with 
the  law  as  stated,  we  think  accurately,  in  Hogg  v. 
Raffnery  supra.^^    28   Ind.,   440. 

In  like  manner  the  same  point  came  before  the 
Supreme  Court  of  Iowa,  subsequently  to  Borrows 
V.  Cook,  cited  by  counsel,  and  it  was  held  that 
such  contracts  are  not  usurious,  not  being  within 
the  statute.  The  learned  Judge  who  delivered  the 
opinion   of  the   Court,   however,    remarked : 

"Of  course  if  such  contracts  are  resorted  to  as 
a  cover  for  usury — to  evade  the  usury  laws — they 
will  be  held  usurious.  *  *  *  Por  if  the  con- 
tract is  in  truth  and  fact  a  loan  of  money  at 
usurious  rates,  it  matters  not  what  devices  may  be 
resorted  to  for  the  purpose  of  covering  or  conceal- 
ing its  true  character,  the  law  will  strip  from  it 
these  devices  and  adjudge  it  by  what  it  is  in  fact 
rather  than  by  what  it  may  in  its  terms  appear  to 
be."     Gilmore  v.  Ferguson,   28  Iowa,   223,   224. 
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If,  then,  as  argued  by  counsel,  and  as  we  be- 
lieve to  be  true,  the  statutes  of  Indiana  and  Iowa 
Are  substantially  the  same  as  the  statute  of  Ala- 
bama the  cases  cited  are  strongly  persuasive  of  the 
construction  which  we  should  place  upon  the 
latter,  and  the  more  so  because  of  its  simplicity  and 
ease  of    application. 

In  the  absence,  then,  of  any  f^uthoritative  deci- 
sion by  the  Supreme  Court  of  Alabama,  this  Court 
is  content  to  hold  that  in  Alabama,  as  in  Indiana 
and  Iowa,  the  loan  of  money  or  the  forbearance 
of  a  debt  actually  due,  at  illegal  rates  of  interest, 
is   essential   to   constitute   usury 

In  this  view  of  the  statute,  the  question  pre- 
sented is  of  easy  solution.  It  is  not  pretended 
that  Vasser  desired  to  lend  Gardner  money  at 
usurious  rates,  and  resorted  to  the  device  of  a  sale 
of  his  plantation  and  negroes  to  accomplish  his 
purpose,  nor  is  it  pretended  that  a  bona  fide  sale 
was  made  for  the  consideration  of  J$40,000,  and 
that  subsequently  it  was  agreed  to  give  credit  at 
usurious   rates   of   interest. 

The  Court  is  of  opinion  that  there  is  no  usury 
in   the   contract 

And  lastly,  under  the  state  of  facts  as  disclosed 
by  this  record,  the  Court  is  of  opinion  that  the 
defendant  is  not  entitled  to  the  benefit  of  the 
equitable  set-off  relied  on.  It  is  manifest  that 
the  negroes,  having  been  mortgaged  in  Tennessee 
to   a  trustee  residing  there,  to  secure  the  debt  due 
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Vasser,  Gardner  had  no  right  to  remove  them  be- 
yond the  jurisdiction  of  that  Btate.  In  opposing 
the  removal,  and  in  stating  the  facts  to  the  negroes, 
Yasser  seems  clearly  not  to  have  passed  beyond 
the  bounds  of  his  rights.  No  ground  is  perceived 
upon  which  to  predicate  a  conversion.  The  slaves 
returned  with  Gardner  to  the  plantation,  and  re- 
mained for  some  time  in  his  possesion  and  under 
his  control.  That  they  were  lost  sooner  than 
otherwise  they  would  have  been  is  mere  matter  of 
speculation.  Upon  the  whole  it  is  impossible  ta 
resist  the  conclusion  that  if  any  loss  accrued  to 
Gardner  in  consequence,  of  the  acts  of  Vasser,  as 
set  out  in  the  agreement  copied  into  the  record, 
it  was  damnum  absque  injuria^  and  furnishes  no 
ground  for  equitable   set  off. 

The   decree   of   the   Chancellor    is    affirmed,   with 
costs. 
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Mart  J.  Ricketts,  Admx.,  etc.,  v.  The  Heirs  and 
Creditors  of  S.  S.  Ricketts,  Dec'd. 

1.  Limitation.    Administrators.    Bequest  for  delay.  Bequest  for  de- 

lay to  sue  by  an  administrator  of  a  creditor  on  demand  must 
be  for  a  definite  time  at  his  special  request  It  must  be  for  a 
time  BO  definite  or  capable  of  being  rendered  so  by  proof  that 
the  Court  or  jury  can  count  out  the  time  of  delay  requested. 

2.  Samr.    Same.    Same.    The  better  practice  is  to  endorse  the  re- 

quest  on  the  evidence  of  the  debt,  with  the  time  agreed  upon, 
so  that  the  time  may  readily  be  counted  out  of  the  period  of 
limitation. 

3.  Same.    Same.    An  acknowledgement  of  the  correctness  of  the 

debt,  and  a  promise  by  the  administrator  to  pay  as  soon  as  he 
could  get  the  money,  or  as  soon  as  assets  came  into  his  hands^ 
is  not  a  special  request,  nor  for  a  definite  time,  and  will  not  pre- 
Tent  tb^  bar  of  the  statute  of  limitations. 


FROM    WAYNE. 


Appeal  from  Chancery  Court  at  Waynesboro. 
G.  H.  Nixon,   Ch. 

G.  T.  Hughes,  for  Complainants. 

Pitts  &  Cox,    for  Defendants. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  insolvent  bill  filed  by  the  adminis- 
tratix.  The  facts  necessary  to  be  stated  here  are, 
that  Mrs.  Ricketts  was  appointed  administratrix,  Au- 
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gust,  1865.  She  appointed  John  M.  Benham  her 
general  agent  to  act  for  her  in  the  settlement  of 
all  the  business.  She,  in  fact,  was  bat  the  repre- 
sentative nominally  and  legally,  her  said  agent  doing 
all  the  basiness  for  her  and  representing  her. 

The  administration  proceeded  for  some  years 
under  the  impression  that  the  estate  was  solvent. 
Debts  were  paid  and  real  property  sold  for  this 
purpose.  Owing  to  failure  in  collecting  certain 
assets  of  the  estate,  which  had  been  deemed  good, 
it  ultimately  turned  out  that  it  was  deemed  neces- 
sary to  suggest  the  insolvency  of  the  estate,  which 
was  done  to  the  Clerk  of  the  County  Court  of 
Wayne  county,  September  24th,  1870,  and  publica- 
tion made  for  all  creditors  to  file  their  claims  on 
or  before  the  1st  of  May,  1871,  or,  in  the  language 
of   the  order,   "the  same  would  be  forever  barred." 

The  administration  proceeded  in  the  County 
Court  until  the  20th  day  of  May,  1872,  when  this 
bill  was  filed,  transferring  the  administration  to  the 
Chancery  Court.  In  this  bill  several  debts  are  ad- 
mitted to  be  due.  The  Ricketts  claim,  now  in 
contest,  is  stated  to  be  a  decree  rendered  against 
her,  as  administratrix,  March,  1872,  for  $2,063.63, 
and  the  parties  claiming  under  said  decree,  with 
others  whose  claims  are  not  involved  in  this  record, 
are  made  defendants  by  name  to  the  said  bill,  and 
process  prayed  against  them.  The  usual  order  for 
creditors  to  file  their  claims  was  made,  the  time  fixed 
being  the  first  Monday  in  January,  1873.  An  injunc- 
tion was  prayed  for  by  this  bill  restraining  all  parties 
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from  bringing  suits  or  farther  proceeding  to  enforce 
their  claims,  except  under  the  order  of  the  Court 
in  this  case-  The  respective  parties  appellant  in 
this  case,  to-wit,  Weeks,  Hughes,  Ricketts  and  Bell, 
filed  their  claims,  having  been  made  parties  to  the 
proceeding  by  petitions.  An  order  of  reference  was 
had  to  the  Clerk  and  Master  to  report  on  the 
amount  of  assets  and  liabilities  of  the  estate,  their 
debts  being  reported  as  valid  claims  for  allowance. 
Thereupon  exceptions  were  filed,  both  by  the  credit- 
ors, the  heirs  to  some  of  the  claims,  and  com- 
plainant,   the   administratrix. 

The  exception  of  the  administratrix  will  be  first 
noticed. 

The  exception  to  the  claim  of  Hughes  &  Bro. 
is  based  on  lapse  of«  time,  stating  the  facts,  as  to 
death,  grant  of  letters  of  administration  in  1865, 
suggestion  of  insolvency  in  1870,  filing  the  insol- 
vent bill  in  1872,  averring  that  the  claimant  did 
not  file  the  claim  in  the  time  required  by  law. 
The  exception  then  specifies  failure  to  bring  suit 
in  two  years  and  six  months  from  appointment  of 
the  administratrix,  nor  was  the  same  filed  within 
that  time,  and  also  that  it  was  barred  by  the 
statute  of   six  years. 

The  Hughes  claim  is  as  surviving  partner  of 
Hughes  4;  Bro.,  and  is  a  note  given  by  the  intes- 
tate, January  18th,  1862,  due  one  day  after  date, 
for  $300.00,  payable  to  Wanington,  and  by  him 
endorsed  to  them.  This  note  is  said,  in  Hughes' 
petition,  to  have   been  filed  in    the    County    Court, 
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with  the  Clerk,  during  the  pendency  of  the  ad- 
ministration there,  and  his  receipt  taken  for  the 
same* 

The  claim  must  stand  here  entirely  on  the  pro- 
ceedings and  proof  in  the  Chancery  Court,  as  we 
see  no  evidence  of  what,  if  anything,  had  been 
done  in  the  administration  in  the  County  Court, 
nor  whether  the  claim  had  been  allowed  or  not, 
and  besides,  it  could  not  have  been  filed  there  in 
time,  the  insolvency  having  been  suggested  Sep- 
tember,  1870. 

It  is  clear  from  the  facts,  that  this  claim  is 
barred  by  the  statute  of  two  years  and  six  months 
— Code,  sec.  2279 — in  favor  of  personal  representa- 
tives, unless  saved  by  a  new  promise  or  request 
for  delay,  as  provided  for  by  sec.  2280.  Under 
the  first  section,  the  party  must  make  demand  and 
bring  suit  within  the  two  years  and  six  months,  or 
be  forever  barred.  But  by  the  second  section  re- 
ferred to,  (2280)  if  ^^on  making  demand  the  credi- 
tor'' delay  to  bring  suit  for  a  definite  time^  at  the 
special  request  of  the  executor  or  administrator, 
the  time  of  such  delay  shall  not  be  counted  in 
said  period  of  limitations.  The  case  is  attempted 
to  be  made  out  under  this  section  as  against  the 
administratrix. 

The  case  made  by  the  proof,  taking  the  state- 
ment of  the  claimant,  (there  being  no  exception  in 
the  record  to  his  competency)  is  about  this:  That 
when    he    bought    the  note,  he    called    on  Benham, 
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the  agent,  who  told  him  he  had  no  money  on 
hand,  bat  just  as  soon  as  he  conld  make  collec- 
tions he  would  pay.  At  another  time,  he  spoke 
•  of  suing  on  the  claim,  when  Benham  told  him 
there  was  no  use,  as  soon  as  he  got  the  money 
he  would  pay  it  off. 

Benham,  the  agent,  does  not  make  the  case 
quite  so  strong.  Says  he  told  Hughes,  as  he  did 
every  other  creditor,  that  he  would  pay  as  soon  as 
he  could  get  the  money  to  pay  with.  And,  we 
take  it,  this  is  about  the  truth  of  the  case,  the 
estate  being  deemed  amply  solvent  by  the  creditors. 

Some  of  our  cases  have  certainly  gone  far  to- 
wards an  unjustifiable  extension  of  this  statute  in 
preventing  the  bar  of  the  statute.  For  instance, 
in  the  case  of  McKizzock  ^  (7#.  v  Smithy  1  Sneed, 
the  case  was  reversed  because  the  Circuit  Judge 
charged  that  "  a  request  for  delay  until  the  rep- 
resentative can  collect  money  is  not  a  special 
request  or  a  sufficiently  definite  time,'*  the  Court 
holding  the  contrary.  It  might  be  difficult,  it 
Heems  to  us,  to  see  how,  on  such  a  promise,  the 
party  could  recover,  in  such  a  case,  unless  he  could 
show  the  fact  that  money  sufficient  to  pay  had 
been  collected.  This  is  all  the  promise  means,  by 
any  fair  construction   of   the  language. 

But,  passing  by  this,  such  a  request  for  deiay 
does  not  meet  the  requirement  of  the  statute,  that 
the  "delay  to  bring  suit  shall  be  for  a  definite 
time,  at  the  special  request  of  the  administrator." 
Definite  means    certain,    fixed.      At    what    time    an 
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administrator  can  collect  money  to  pay  a  debt  out 
of  the  assets  of  an  estate  is  certainly  as  indefinitely 
and  unfixed  a  period  as  can  well  be  conceived. 
Practically,  no  one  can  tell  when  this  can  be  done, 
nor  as  a  matter  of  law,  under  our  system,  is  it 
any  more   certain 

In  the  case  of  Chesnutt,  admr.j  v.  McBridty  2 
Heis.,  392,  the  cases  on  the  subject  are  reviewed 
by  Judge  Nelson,  and  the  intimation  very  clearly 
made,  that  some  of  our  cases  had  gone  beyond 
what  the  statute  would  permit  in  allowing  debts 
to  be  saved  from  the  operation  of  the  statute  a& 
on  a  request  for  delay.  It  was  held  in  that  case 
that  where  demand  was  made  in  December,  1868, 
and  delay  requested  at  said  date,  was  not  sufficient 
to  stop  the  statute ;  and  also  where  the  demand 
was  made,  and  the  administrator  replied,  ^'hold  on, 
your  claims  are  good,"  will  not  save  the  bar  of 
the  statute 

The  principle  of  the  statute  is  fairly  expressed 
by  Judge  Reese  in  the  case  of  Trott  v.  West^  9 
Yer.,  435,  that  the  suit,  after  demand  is  made, 
must  be  delayed  by  the  request  of  the  administra- 
tor, not  vague,  not  indefinite,  not  to  be  implied  or 
inferred  merely,  but  special,  and  that  special  request 
shall  stipulate  for  a  definite  time  of  indulgence, 
during  which  the  statute  shall    not    bar    the  claim. 

We  add  to  this  rule,  that  a  request  for  delay 
for  a  time  capable  of  being  rendered  certain,  might 
fairly  be  included  under  the  language  of  the  stat- 
ute, as  until   the  happening  of   some  certain  event,. 
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as  until  a  certain  tract  of  land  was  paid  for,  or 
a  settlement  was  had  with  another  claimant  on  the 
estate:  Puckett  v.  James^  2  Hum.,  866.  But  in 
such  case  the  time  thus  requested  should  be  ascer- 
tained in  the  proof  iu  the  record,  so  as  to  be 
counted  out  of  the  period  of  limitation  as  required. 
This  must  be  adhered  to  as  the  only  fair  meaning 
of  the  statute,  or  else  it  is  equivalent  to  rendering 
its  provisions  nugatory.  They  are  plain  that  the 
request  for  delay,  on  making  demand,  shall  be  for 
delay  in  suing  for  a  definite  time,  at  the  special 
request  of  the  representative,  and  then,  that  ^Hhe 
time  of  such  delay  (so  requested)  shall  not*  be 
counted  in  said  period  of  limitations."  It  must,, 
then,  be  a  time  so  definite,  or  capable  of  being 
rendered  so,  and  this  done  by  the  proof,  as  that 
the  Court  or  a  jury  can  count  out  the  time  of 
delay  requested. 

The  proof  shows  in  this  case  no  request  for 
any  delay,  but  only  a  promise  to  pay  when  he 
could  make  collections — just  the  same  promise  as 
Benham  proves  that  he  made  to  every  creditor, 
that  is,  he  would  pay  as  soon  as  he  could  get  the 
money;  in  other  words,  that  he  would  do  his  duty 
in  the  premises,  and  pay  out  and  appropriate  the 
assets  as  fast  as  received.  This  cannot  be  held 
a  request  for  delay,  nor  for  a  definite  time,  or  one 
capable  of  being  rendered  certain.  Sure  it  is  not 
rendered  so  certain  in  this  case  that  we  can  see 
bow  much  time  of  delay  shall  be  counted  out  of 
the  period   of   limitations.      How    much    time    shall 
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be  counted  out  under  these  facts?  Shall  it  be  six 
months,  twelve,  or  until  the  debt  is  in  fact  paid? 
We  are  totally  unable  to  see.  The  sounder  policy, 
by  far,  is  to  adhere  to  the  plain  meaning  of  the 
statute,  and  require  a  definite  time  agreed  on  for 
delay  by  the  one  party  at  the  request  of  the 
other.  The  practice  will  soon  be,  under  the  advice 
of  counsel,  to  endorse  the  request  on  the  evidence 
of  the  debt,  with  the  time  agreed  on,  or  a  written 
memorandum  will  be  made  of  such  time,  and  then 
we  will  have  definite  evidence  of  what  was  agreed 
on  by  the  parties,  and  the  time  thus  agreed  on 
can  readily  be  "counted  out  of  the  period  of  limi- 
tation," as  the  statute  provides,  thus  making  a  rule 
and  practice,  certain,  satisfactory,  and  beyond  ques- 
tion, and  at  the  same  time  easy  and  convenient  to 
be  pursued. 

This   claim   cannot  be  .allowed. 

The  same  principle  excludes  the  claim  of  Annie 
<3-.  and  Jane  Bell.  This  is  attempted  to  be  sup- 
ported by  two  endorsements  made  on  the  account 
by  Benham,   the   agent  of   the   administratrix. 

The  first  is:  "The  above  account  is  hereby 
recognized  as  true  and  unpaid."  This  was  Febru- 
ary 20th,   1860. 

The  other  is:  "The  following  account  has  been 
duly  presented,  which  I  acknowledge  to  be  correct 
as  stated,  and  which  is  due  and  unpaid,  and  I 
agree  to  pay  the  said  amount  as  soon  as  assets 
come  into  my  hands/  Ko  suit  has  ever  been 
brought  on  this    account. 
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There  is  no  request  for  delay  for  any  period  in 
either  of  these  entries;  only  a  promise  to  pay  as 
soon  as  assets  came  into  his  hands.  This,  as  in 
the  other  case,  is  nothing  more  than  a  promise  to 
do  his  duty,  and  pay  when  he  got  the  assets  in 
his  hands.  If  thiB  is  to  be  held  a  request  for  delay 
for  a  definite  time,  and  to  bind  the  estate,  it  would 
be  impossible  for  a  representative  to  fail  to  bind 
the  estate,  unless  he  should  say,  on  demand  made, 
that  he  would  not  pay  even  when  the  means  came 
to  his  hand.  It  cannot  be  that  this  statute  can 
thus  be   construed    fairly. 

The  case  of  Weeks  goes  under  the  same  prin- 
ciple. We  cannot  see  any  definite  time  of  delay, 
though  the  attorney  proves  it  was  for  a  definite 
time,  but  he  has  forgotten  the  length  of  time 
agreed  on.  Nor  is  the  promise  to  pay  out  of 
certain  claims  in  the  hands  of  one  Grimes  any 
more  certain.  The  promise  to  pay  money  to  be 
collected  from  one  Minor  was  to  pay  at  a  certain 
time,  but  what  that  time  is  we  are  unable  to  see, 
BO  that  the  time  could  be  counted  out. 

We  must  hold  this  claim  unsustained  and  barred 
by  the  statute   of  limitations; 

Another  small  claim  seems  to  have  been  ap- 
pealed from,  but  we  see  nothing  in  it,  and  think 
the   Chancellor   correctly   ruled   on  it. 

The  claim  of  W.  L.,  T.  R.  and  S.  B.  Ricketts 
was  disallowed  by  the  Chancellor.  It  is  a  decree 
made   by  the   Chancery   Court  against    the    adminis- 
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tratrix,  on  bill  filed  against  her,  and  rendered 
March  term,  1872.  Its  correctness  is  admitted  in 
the    bill. 

We  need  but  say  that  the  decree  is  final  as  to 
the  personal  representative,  and  beyond  question 
binds  the   personalty  in  her  hands. 

This  claim  should  have  been  allowed.  There 
being  no  exception  to  this  claim  on  the  part 
of  any  representative  of  the  realty,  we  need  not 
consider  the  eftect  ot  a  judgment  or  decree  against 
the  personal  representative  as  against  the  realty 
descended  to  the  heirs. 

These  are  all  the  questions,  we  believe,  fairly 
raised  on  this  record,  or  that  demand  our  attention. 

A  decree  will  be  drawn  in  accord  with  this 
opinion,  the  costs  to  be  paid  out  of  the  funds 
realized. 
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John  Lawless  v.  Thb   State. 

1.  Criminal  Law.  Indictment.  Plea  in  abatement,  A  plea  in  abate- 
ment to  an  indictment  filed  by  the  District  Attorney  without  a 
prosecutor,  by  order  of  the  Court,  under  the  Code,  sec.  5097, 
Bub«sec.  9,  that  no  witnesses  were  examined  or  proof  taken  by 
the  Court  that  an  indictable  offense  had  been  committed,  is  fa- 
tally defective,  even  if  such  plea  will  lie  at  all. 

a.  SaM£.  Same,  Different  counte.  Where  an  indictment  contained 
three  counts,  one  for  assault  with  intent  to  commit  murder  in 
the  first  degree,  another  for  assault  with  intent  to  commit  mur- 
der in  the  second  degree,  and  the  third  for  assault  with  intent 
to  commit  manslaughter,  motions  to  quash  the  indictment  and 
to  compel  the  Attorney-General  to  elect  upon  which  count  he 
would  proceed  to  trial,  were  properly  overruled. 

3.  Same.    8ame»    Amendment.    Upon  an  application  to  recommit  an 

indictment  to  the  grand  jury  for  amendment,  it  is  not  necessary 
^  to  mention  the  proposed  amendment,  and  a  return  of  the  indict- 
ment by  the  grand  jury  in  open  Court,  with  an  endorsement 
on  the  back,  signed  by  the  foreman,  showing  the  amendments 
made  in  the  indictment,  and  with  the  usual  endorsement  as  a 
true  bill  of  the  amended  indictment,  would  be  good. 

4.  Same.    Practice.    Recalling  witness.    It  is  in  the  discretion  of  the 

trial  Court,  after  one  of  the  defendant's  witnesses  has  been  ex- 
amined, to  permit  the  Attorney-General  to  recall  the  witness, 
and  ask  a  question  with  a  view  to  contradict  the  witness. 

5.  Same.    JReasonable  doubt.    A  reasonable  doubt  as  to  any  material 

element  of  a  crime,  or  any  fact  essential  to  the  defendant's 
guilt,  will  enure  to  his  benefit. 

6.  Same.    Same.    Instructions.    In  the  absence  of  any  special  re- 

quest for  a  further  charge,  it  may  be  sufficient  to  say  to  the 
jury  that  they  should  acquit  if  the  proof  fails  to  satisfy  their 
minds  fairly  and  fully  of  an  essential  fact,  but  the  defendant  is 
entitled  if  he  demands  it,  and  the  Court  should  give  him  the 
benefit  of  it  without  a  demand,  to  the  explanation  that  to  fully 
satisfy  the  mind  it  must  rest  easy  in  the  conclusion  reached, 
or  be  satisfied  of  its  truth  beyond  a  reasonable  doubt. 
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7.  Same.  Soum,  Where  a  oonviction  is  sought  upon  circumstancea 
alone,  the  defendant,  if  he  demands  it,  is  entitled  to  the  charge 
that  the  circumstances  must  he  so  strong,  and  well  connected, 
as  to  exclude  every  other  reasonahle  hypothesis  but  that  of  hi» 
guilt. 


FROM  .  SUMNER. 


Appeal  in  error  from  the  Circuit  Court  of  Sum- 
ner County.      J.   C.   Stark,  J. 

C.  R   Head  and  Lee  Head,  for  Lawless. 

Attorney-General  Lea,  for  The   State. 

Cooper,  J.,  delivered    the    opinion   of   tne   Court. 

The  plaintifi*  in  error  was  convicted  of  an  assault 
with  intent  to  commit  murder  in  the  second  de- 
gree,  and   appealed  in   error. 

An  indictment  was  found  against  the  prisoner 
at  the  February  term,  1879,  of  the  Circuit  Court 
of  Sumner  County,  upon  which  he  was  brought 
into   Court  by  a  capias  returnable  to  June  term. 

On  the  30th  of  June,  the  Attorney-General,  with 
the  consent  of  the  Court,  entered  a  nolle  proseqiUy 
but  the  prisoner  was  directed  to  be  retained  in 
custody  nntil  another  indictment  could  be  found. 
The  following  order  was  then  made  and  entered 
on  the  minutes  of    the  Court: 

"It  appearing  to  the  Court,  from  proof,  that 
an  indictable  offense  has  been  committed  in  said 
county,  and  that  John  Lawless  is  accused  with  the 
commission  thereof,   and   that  no  one  will   be  prose- 
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cator,  it  is  therefore  ordered  by  the  Court  that 
the  District  Attorney-General  file  an  indictment 
officially." 

An  indictment  was  thereupon  found  by  the 
grand  jury,  containing  three  counts,  one  for  an 
assault  with  intent  to  commit  murder  in  the  first 
degree,  another  for  an  assault  with  intent  to  com- 
mit murder  in  the  second  degree,  and  the  third 
for  an  assault  with  intent  to  commit  manslaughter, 
each  being  obviously  for  the  same  assault  on  the 
same  person. 

The  defendant  filed  a  plea  in  abatement,  to  the 
effect  that  no  witnesses  were  examined  nor  proof 
taken  by  the  Court  that  an  indictable  offense  had 
been   committed. 

This  plea  was,  on  motion  of  the  Attorney- 
General,  stricken  from  the  files,  and  the  action  of 
the  Court  is  now  assigned  as  error. 

By  the  Code,  sec.  5097,  sub-sec.  9,  a  prosecutor 
is  dispensed  with,  and  the  District  Attorney  may 
file  a  bill  of  indictment  upon  an  order  of  the 
Court  to  file  it  officially,  which  order  may  be 
made  ^'  when  it  appears  to  the  Court "  that  an  in- 
dictable offense  has  been  committed,  and  that  no 
one  will  be  prosecutor.  Previous  to  the  Code, 
the  discretion  of  the  Court  was  limited  by  the 
Act  of  1842,  chap.  65,  to  cases  where  the  Judge 
might  be  satisfied  from  the  examination  of  wit- 
nesses in  open  Court.  Even  under  this  statute  a 
general  order  like  the  one  in  this  record  was  held 
sufficient,    the    presumption    being    that    the     Court 
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had  done  its  duty :  Simpson  v.  StaUj  4  Ham.^  456 ; 
Bennett  v.   Stode^   8  Hum.,  128. 

The  Code  drops  this  limitation,  and  allows  the 
exercise  of  the  discretion,  '^when  it  appears  to  the 
Court"  that  an  offeuse  has  been  committed.  It 
is  clearly  not  necessary  that  the  facts  should  ap- 
pear by  the  examination  of  witnesses  in  open 
Court,  nor  by  proof  formally  taken.  It  would  be 
sufficient  if  the  Court  acted  upon  its  own  knowl- 
edge, or,  as  in  this  case,  upon  the  fact  that  an 
indictment  had  actually  been  found  against  the  de- 
fendant at  a  previous   term. 

In  this  view,  the  plea  which  fails  to  negative 
these  sources  of  knowledge  was  clearly  bad,  and  it 
may  be  doubted  whether  any  plea  at  all  will  lie 
to  the  exercise  of    so  discretionary   a  power. 

The  defendant  next  moved  the  Court  to  quash 
the  indictment  because  it  charged  three  distinct 
offenses  in  three  several  counts,  for  each  of  which 
a  different  punishment  is  prescribed.  This  motion 
being  overruled,  the  defendant  moved  that  the 
Attorney-General  be  compelled  to  elect  upon  which 
count  he  would  put  the  defendant  on  trial,  which 
motion  was  also  overruled.  These  rulings  are  as- 
signed  as   error. 

But  it  has  long  been  settled  in  this  State,  in 
accord  with  authority,  that  different  offenses,  pun- 
ished by  different  degrees  of  severity,  differing  only 
in  degree,  and  belonging  to  the  same  class  of 
crimes,  may  be  united,  and  it  is  not  error  in  the 
Court   below  to  refuse  to  quash  for  this  reason,  or 
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to  compel  the  prosecutor  to  elect  on  which  of  the 
charges  he  would  proceed:  Hampton  v.  State^  8 
Hum.,  69;  Cdsh  v.  StatCy  10  Hum.,  111.  A  fortiori^ 
where  the  offense  is  the  same,  the  several  counts 
Heing  inserted  to  meet  the  uncertainty  of  the  evi- 
dence :  Boyd  1  v.  State^  7  Cold.,  77 ;  Wright  v.  State^ 
4  Hum.,   194;    HaU  v.   StatCy   8  Lea,   559. 

The  assault  in  the  present  case  was  one,  but  it 
was  uncertain  whether  the  evidence  would  make 
out  the  higher  or  lower  grade  of  offense:  Code, 
sec.  5121.  The  doubt  in  such  case  was  whether 
a  single  count  for  the  highest  grade  would,  under 
the  Code,  sustain  a  verdict  for  either  of  the  lower 
grades.  This  doubt  was  resolved  in  the  affirma- 
tive in  Smith  v.  StatCj  2  Lea,  614.  But  there 
never  was  any  doubt  that  separate  indictments  or 
counts  would  lie  for  each  grade  under  the  Code, 
sec.  4680:  2  Lea,    617. 

The  defendant  having  been  arraigned,  pleaded 
not  guilty,  and  the  cause  was  continued,  upon  ap- 
plication  of  the  Attorney-General,  to  the  next 
term.  Afterwards,  at  the  same  term,  [upon  appli- 
cation of  the  Attorney-General,  leave  was  granted 
him,  over  the  exception  of  the  defendant,  to  re- 
commit the  indictment  to  the  grand  jury  for  amend- 
ment. It  was  afterwards  returned  into  Court  by 
the  grand  jury  endorsed  thus :  "  This  indictment, 
on  being  recommitted  to  the  grand  jury,  is  amended 
by  inserting  ^with  a  gun'  in  three  places  after 
*  Louisa  Osbern '  in  each  count,  F.  A.  Taylor, 
12 — VOL.  4. 
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Foreman  Grand  Jury.      A  true  bill.     F.  A.  Taylor, 
Foreman   Grand  Jury." 

It  is  now  objected  that  the  motion  to  recommit 
does  not  mention  the  proposed  amendment,  and 
that  the  amendment  being  material,  it  was  equiva- 
lent to  a  new  indictment,  and  required  the  same 
formalities  of  submission  to  the  grand  jury — exami- 
nation  of   witnesses  and  return  into  Court. 

The  record  does  show  that,  after  the  recom- 
mittal,  the  grand  jury  returned  into  open  Court  in 
a  body  the  amended  indictment,  showing  that  it 
had  been   amended  by  them,  and  in    what    respect. 

It  is  not  required  that  the  amendment  should 
be  mentioned  in  the  application.  Nor  does  it 
seem  necessary  to  go  through  all  the  formalities, 
even  when  new  counts  are  added,  if  done  by 
the  Attorney-General:  Hite  v  State^  9  Ter.,  198, 
203.  And  for  aught  that  appears,  the  same  wit- 
nesses  marked  on  the  indictment  were  re-examined. 

After  one  of  the  defendant's  witnesses  had  been 
examined,  the  Court  permitted  the  Attorney-General 
to  recall  the  witness  and  ask  her  a  question,  with 
a  yiew  to  contradict  her.  It  is  clear  that  the  re- 
call for  this  purpose  did  not  make  the  witness  the 
witness  of  the  State,  and  the  permission  was  one 
of  those  matters  entrusted  to  the  discretion  of  the 
Judge  below  which  this   Court  cannot  revise. 

In  his  charge,  after  defining  the  ingredients 
necessary  to  constitute  the  crime  of  assault  with 
intent  to  commit  murder  in  the  first  degree,  the 
Judge    added:    ^'If   the    proof    satisfies    vour    mind 
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fairly  and  fully,  and  beyond  reasonable  donbt,  as  it  is 
sometimes  called."  The  latter  words  cannot  be  seri* 
onsly  treated  as  error,  for  they  do  not  qualify  the 
material  part  of  the  charge — ^that  the  proof  should 
satisfy  the  minds  of  the  jury  beyond  a  reasonable 
doubt.  It  is  advisable,  however,  for  the  Circuit 
Judge  to  adhere  strictly  to  the  old  and  well  settled 
formulas  of  the  law,  for  then  he  is  certain  to  be  right 
<<  beyond  a  reasonable  doubt."  Any  departure  from 
the  beaten  track  will  inevitably  lead  to  doubt  and 
uncertainty.  Ko  exception  can  be  fairly  taken  to 
this  part  of  the  charge,  nor  to  the  corresponding 
paragraph  which  follows  the  definition  of  assault 
with  intent  to  commit  murder  in  the  second 
degree. 

When  his  Honor  comes  to  charge  upon  the 
venue,  he  tells  the  jury:  "The  proof  must  satisfy 
your  minds  fairly  and  fully  that  it  was  committed 
in  the  County  of   Sumner." 

So,  when  he  charges  on  the  subject  of  insanity, 
he  says:  "You  should  take  the  whole  body  of  the 
proof  together,  and  if  it  fails  to  satisfy  your  minds 
fairly  and  fully  of  the  soundness  of  the  memory 
and  discretion  of  the  defendant,  yon  should  acquit." 

So,  when  he  comes  to  speak  of  crime  being 
established  by  circumstances,  he  says:  "It  is  not 
necessary  that  a  fact  or  crime  should  be  proved 
•by  positive  proof  or  eye  witnesses.  It  may  be 
proved  by  drcnmstances,  bat  when  sought  to  be 
proved  by  circumstances,  they  must  be  so  linked 
together  as  to  make  a  perfect  chain;  no  link  must 
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be  left  out;  and  it  must  satisfy  the  mind  faUy 
of  the  truth  of  the  proposition  it  is  intended  to 
establish.'^ 

The  defendant  specially  requested  the    Judge    to 
charge,    in    relation    to    the    venue,    that    the   jury 
must  be  satisfied    <^ beyond  a  reasonable  doubt"   by 
the    proof   that  the    crime    was    committed    in    the 
proper    county    before    they    can    convict.     The  de- 
fendant also  specially  requested  the  Judge  to  charge 
upon  the    question    of   insanity,    "that    if   the   jury 
have  a    reasonable    doubt    upon    the    soundness    of 
the  prisoner's  mind  at  the  time  of   the  commission 
of   the  offense,  they  must    acquit."      So,    upon    the 
proof   of   the  crime  by  circumstances,  the  defendant 
requested   the   Court  to    charge,    "that    if   the   jury 
have    a    reasonable    doubt    as    to    the    existence  of 
proof   of   any  fact  constituting  a  link  in   the  chain 
of   circumstances  necessary  to  show  the  commission 
of    the  offense,  they  should  acquit."      The  defendant 
further    asked,    in    this     connection,     the    following 
charge :    "  That  if   there  was  no    positive    proof   of 
defendant's   guilt,   but  a    conviction    is    asked    upon 
circumstances    alone,    that    such   circumstances   must 
bo  so  strong,    and    well    connected,    as    to    exclude 
every  other  reasonable    hypothesis    but    that    of    his 
guilt."      These  charges    the  Judge    refused  to   give. 
It  is  a  rule  of   the  criminal  law  that  the  guilt 
of   the  accused  must  be  fully  proved.      No  weight 
of   evidence  is  sufficient  for  the    purpose    unless    it 
generates  full  belief   of   the    fact    to    the    exclusion 
of   all    reasonable    doubt:    3    Greenl.    Ev..,    sec.    29. 


DECEMBER  TERM,  1879.  181 


Lawless  v.  State. 


And  a  reasonable  doubt  as  to  any  material  element 
of  a  crime,  or  any  essential  fact,  will  enure  to  the 
prisoner's  benefit.  As,  for  example,  doubt  of  the 
malice  necessary  to  constitute  murder:  Coffee  v. 
SiaXe^  8  Ter.,  283;  of  the  sanity  of  the  prisoner: 
Dove  y.  ^aJte^  3  Heis.,  348,  367;  in  relation  to  the 
proof  of  an  alibi :  Chappel  v.  State^  7  Cold.,  92. 
The  prisoner  is  therefore  entitled  to  have  the  law 
in  this  regard  properly  charged.  This  may  be 
done  by  expressly  telling  the  jury  that  they  should 
be  satisfied  beyond  a  reasonable  doubt — a  phrase 
well  understood,  although  not  easily  defined:  Com- 
monwealth V.  Webster^  5  Cush.,  820.  It  may,  no  doubt, 
be  sufficiently  expressed  in  other  language  convey- 
ing the  same  meaning.  It  has  been  held  by  this 
Court  that  if  the  Judge  say  to  the  jury  that  the 
evidence  must  show  the  guilt  of  the  defendant  to 
their  reasonable  satisfaction,  that  their  best  judg- 
ments must  be  that  the  defendants  are  guilty,  so 
that  the  mind  may  rest  easy  in  the  conclusion  of 
guilt,  it  is  equivalent  to  a  charge  that  the  State 
must  show  that  the  parties  are  guilty  beyond  all 
reasonable   doubt:    Purkey  v.   State^   3    Heis.,  27. 

The  learned  Jud^e  in  the  present  case  undoubt- 
edly intended  to  conform  his  charge  to  the  require- 
ments of  the  law.  The  mind  that  is  "fully 
satisfied"  of  the  truth  of  a  fact  may  be  considered 
as  satisfied  beyond  a  reasonable  doubt.  So  if  the 
Judge  had  charged  that  the  fact  must  be  *•  fully 
proved,"  the  words  might  fairly  imply  the  same 
character  of   proof.    And  in  the  absence  of  any  spe- 
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cial  request  for  a  further  charge,  the  charge  in  any 
of  these  forms  might  be  good.  But  the  defendant  is 
entitled,  if  he  demands  it — and  the  Court  should 
give  him  the  benefit  of  it  without  a  demand — ^to 
have  an  explanation  of  the  words  ^^ fully  proved" 
or  "fully  satisfied.'  A  fact  is  not  "fully  proved" 
in  a  criminal  case  unless  the  evidence  generates 
full  belief  of  the  fact  to  the  exclusion  of  all  rea- 
sonable doubt.  To  "fully  satisfy"  the  mind,  the 
mind  must  rest  easy  in  the  conclusion,  or  be  satis- 
fied beyond  a  reasonable  doubt.  These  latter  words 
have  long  since,  where  used  in  a  criminal  case, 
acquired  a  meaning  which  it  is  dangerous  to  seek 
to  supply  by  any  other  form  of  expression.  Li 
like  manner,  the  charge  asked  for  in  relation  to 
circumstantial  evidence  is  the  well  recognized  form 
of  explaining  the  strength  of  circumstances  neces- 
sary to  "fully  satisfy"  the  mind  of  the  jury  in 
such   cases:    Smith  v.   StatCj  2  Leg.  Rep.,  66. 

The  defendant  was  entitled  to  the  charges  asked 
for,   and  the  Judge  erred  in  refusing  to  give  them. 

The   judgment  must  be  reversed    and   the    cause 
remanded  for  a  new  trial. 


DECEMBER  TERM,  1879.  183 


State  V.  Farris. 


The  State  v.  Fanning  Farms 

Where  a  misdemeanor  case  is  stricken  from  the  docket  under  the 
Code,  sec.  5193,  the  County  Attorney-General,  Sheriff,  Clerk, 
and  State's  witnesses  are  entitled  to  their  fees,  incurred  on 
behalf  of  the  State,  as  in  case  of  nolle  proiequi  or  acquittal, 
tm  be  taxed  against  the  county. 


PROM   PUTNAM. 


Appeal  in  error  from  the   Circuit*  Court  of  Put- 
nam  County.      N.   W.  McConnbll,  J.  , 

Attorney-General  Lea,  for  The  State, 

No  counsel  marked  for  defendant. 

Cooper,  J.,    delivered   the   opinion   of  the  Court. 

The  defendant  having  been  indicted  for  a  mis- 
demeanor, two  writs  of  capias  were  issued  at  dif- 
ferent times,  upon  each  of  which  the  Sheriff  made 
return  that  the  defendant  was  not  to  be  found  and 
had  left  the  State.  The  Court  thereupon,  on  mo- 
tion of  the  Attorney-General,  struck  or  retired  the 
case  from  the  docket,  under  the  Code,  sec.  5198. 
The  Attorney-General  then  moved  for  judgment 
against  the  county  for  his  own  fee  and  the  feea 
of   the   Sheriff,   Clerk  and  witnesses,  which  had  ac- 
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crued  in  behalf  of  the  State,  as  upon  an  acquittal 
of   the  defendant. 

The  Circuit  Judge  overruled  the  application,  and 
the  Attorney-General,  Sheriff,  Clerk  and  witnesses 
appealed. 

Section  5193  of  the  Code  is  in  these  words : 
"When  a  capias  has  been  returned  not  to  be 
found  and  in  felony  cases  when,  before  or  after 
conviction,  the  defendant  breaks  jail,  or  forfeits  his 
bond  for  appearance,  the  Court  may  strike  the 
cause  from  the  docket,  and  give  judgment  against 
the  State  for  such  costs  as  the  State  is  bound  to 
pay  in  case  of  nolle  prosequi  or  acquittal  of  the 
defendant." 

Looking  alone  to  the  general  intent  disclosed 
by  this  section,  without  literally  interpreting  the 
language  used,  it  would  seem  clear  that  when  the 
Court  strikes  a  case  from  the  docket,  in  compli- 
ance with  its  direction,  it  should  give  judgment 
for  the  costs  as  in  case  of  nolle  prosequi  or  ac- 
quittal. The  words  are,  J"  give  judgment  against 
the  State."  Literally,  these  words  may  be  construed 
as  meaning  that  no  judgment  can  be  rendered  ex- 
cept where  the  State  is  liable  for  the  costs.  But, 
in  that  view,  there  would  be  no  provision  for  the 
costs  in  misdemeanor  cases,  where  the  capias  has 
been  returned  not  to  be  found,  and  the  Court 
strikes  the  case  from  the  docket.  For,  long  before 
the  Code,  and  as  early  as  the  Act  of  1827,  ch.  36, 
costs  in  criminal  prosecutions  for  misdemeanors  were 
paid  by  the  county,   not  the   State.     This  provision 
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of  the  statute  law  was  brought  into  the  Code  sec. 
5587.  The  words  in  controversy,  by  a  fair  con- 
struction, may  be  treated  as  referring  to  the  State 
as  the  only  party  to  the  record  except  the  defend- 
ant, and  directing  the  judgment  to  be  rendered 
against  the  State  nominally  for  its  costs,  but  to  be 
paid  by  the  county  whenever  chargeable  to  it  ac- 
cording to  law*  This  section  of  the  Code  must 
be  construed  in  connection  with  sections  5585-6-7, 
being  in  pari  materia,  and  parts  of  one  Act. 
Reading  them  thus  together,  it  seems  clear  that  it 
was  never  intended  to  leave  a  large  class  of  cases 
in  which  the  officers  of  the  law  and  witnesses  for 
the  State  are  required  to  perform  services  without 
compensation. 

The  case  of  State  v.  HUiSy  6  Baxter,  549,  is  in 
conflict  with  this  conclusion,  but,  upon  careful  con- 
sideration, we  think  it  was  erroneously  decided, 
and  overrule    it. 

The  judgment  will  be  reversed,  and  judgment 
rendered  in  favor  of  the  appellants  against  the 
County   of   Putnam. 
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E.  W.  Terry  v.  John  Clare  et  ais. 

Supreme  Court.  JurisdictUm.  Writ  of  posaesBion  btforB  hearing. 
The  Supreme  Court  has  no  Jurisdiction  to  award  a  writ  of  pos- 
session on  a  decree  of  the  Chancery  Court,  nor  on  its  own 
order,  except  after  a  hearing  and  decision  on  the  merits. 


FROM    PUTNAM. 


Application  for  writ  of  poBsession. 

Cooper,  J.,  delivered  the  opinion  of   the    Court. 

The  original  bill  was  filed  by  Terry  against 
Clark  and  Baldwin  and  wife,  to  enforce  the  ven- 
dor's lien  on  a  tract  of  land  sold  by  Baldwin  and 
wife  to  Clark,  for  the  satisfaction  of  one  of  the 
notes  of  Clark  given  for  the  purchase  money, 
which  had  been  assigned  by  Baldwin  and  wife  to 
complainant. 

Clark  answered  the  bill,  filing  his  answer  as  a 
cross  bill,  and  stated  that  he  had  bought  the  land 
in  good  faith,  under  the  representations  of  Baldwin 
and  wife  that  the  title  was  good,  had  paid  a  large 
part  of  the  purchase  money,  and  made  valuable 
improvements.  He  averred  that  Baldwin  and  wife 
had   no  title,  by  reason   of   a    defective    oonveyance 
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from    J.  B.    Terry    and    Amanda,    his    wife,    under 

whom  Baldwin  and  wife  claimed,  and  for  other  rea- 
sons. He  stated  also  that  Peyton  Pearson  and 
Tilman  Pollen  each  held  one  of  the  notes  given 
for  the  purchase  money  of  the  land,  on  which 
he  had  made  payments*  In  addition  to  the  origi- 
nal parties  to  the  suit,  he  made  Terry  and 
wife,  Pearson  and  Pall  en  defendants,  and  asked 
that  the  title  to  the  land  be  perfected,  and  if  this 
could  not  be  done,  that  the  sale  be  rescinded, 
and  he  be  repaid  his  purchase  money  and  the 
value  of  his  improvements. 

Baldwin  and  wife,  together  with  Pearson,  answer 
Clark's  cross  bill,  and  file  the  answer  as  a  cross 
bill  against  Terry  and  wife.  Baldwin  and  wife 
admit  representing  to  Clark  that  they  had  a  good 
title,  and  say  they  thought  they  had.  They  are 
willing  to  acknowledge  the  title  bond  to  Clark  in 
due  form,  and  seek  to  perfect  their  title  by  the 
cross  bill  against  Terry  and  wife.  Pearson  asks 
that  his  note  be  paid  if  the  land  is  sold. 

PuUen  answers  Clark's  cross  bill,  and  files  his 
answer  as  a  cross  bill  against  all  parties,  to  en- 
force his  lien  for  the  payment  of  the  purchase 
note  held  by  him. 

The  Chancellor  dismissed  the  original  bill,  and 
the  cross  bills  of  Baldwin  and  wife,  Pearson 
and  PuUen,  and  rescinded  the  sale  to  Clark,  upon 
his  cross  bill,  giving  him  a  decree  for  his  pay- 
ments and  improvements,  which  were  made  a  lien 
on  tbe  land.       There  was   a  reference    to   take    the 
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necessary  accounts,  and  the  Coart  directed  a  writ 
of  possession  to  issue  to  put  Baldwin  and  wife  in 
possession  of   the  land,  subject  to  Clark's    lien. 

From  this  decree  ^^complainant  prays  an  appeal, 
which  to  him  is  granted  upon  his  giving  bond,''  etc. 

All  the  complainants  in  the  original  and  cross 
bills,  except  Clark,  seem  to  have  construed  this 
prayer  to  include  them,  and  they  join  in  the  ap- 
peal   bond. 

At  the  last  term,  Baldwin  and  wife  and  Pearson 
seem  to  have  dismissed  their  appeal,  and  Baldwin 
and  wife  obtained  an  order  that  a  writ  of  posses- 
sion issue  from  the  Chancery  Court  to  put  them 
in   possession  of   the  land. 

The  Clerk  and  the  Chancellor  decline  to  issue 
the  writ,  and  an  application  is  now  made  that  the 
writ  issue  from  this   Court. 

The  order  at  the  last  term  was  made  upon  the 
suggestion  of  counsel  that  the  failure  of  Clark  to 
appeal,  and  the  dismissal  by  Baldwin  and  wife  of 
their  appeal,  left  the  decree  of  the  Court  below, 
as  between  Baldwin  and  wife  and  Clark,  in  full 
force. 

In  that  view,  if  correct,  the  applicants,  Baldwin 
and  wife,  were  entitled  to  apply  to  the  Chancery 
Court  for  a  writ  of  possession  without  any  order 
of  this  Court.  Nor  is  it  seen  how  this  Court 
could  make  any  order  in  the  premises.  If  the 
appeal  of  Terry  and  Pull  en  vacated  the  decree  of 
the  Chancery  Court,   and  brought  the  whole  litiga- 
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tion  into  this  Court  for  a  trial  de  novoj  then  it  is 
very  clear  that  this  Court  would  have  no  power 
to  order  a  writ  of  possession  to  issue  in  favor  of 
one  of  the  parties  without  a  decision  ot  the  cause 
in  favor  of  that  party  on  the  merits.  The  writ  of 
possession  is  only  the  execution  ot  the  final  decree. 
If,  on  the  other  hand,  the  case  is  not  brought 
up  to  this  Court  by  the  appeal  as  between  Bald- 
win and  wife  and  Clark,  it  remains  in  that  Court, 
and  the  decree  can  only  be  executed  there. 
This  Court  clearly  has  no  jurisdiction  to  exe- 
cute a  decree  of  the  Chancery  Court.  In  either 
view,  therefore,  we  have  no  power  in  the  premises. 

The  order  of  the  last  term  was  improvidOTitly 
made,  and  must  be  rescinded,  and  the  present  ap- 
plication refused. 
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Alicb  W.  Allen  t?,  Jobl  W.  Harris  et  als. 

SuFREUJE  Court.  Application  for  a  receiver.  An  application  to 
this  Court  for  a  receiver,  based  upon  the  same  facts  on  which 
the  Chancellor  had  refused  a  similar  application,  cannot  be  en- 
tertained. 


FROM   LINCOLN. 


Appeal  from  Chancery  Court  of  Lincoln  County. 
John  W.  Burton,  Ch. 

Lamb  &  Tilman  for  Allen. 

J.  W.  Newman  for  Harris. 

Motion  to  appoint  receiver. 

Cooper,  J.,  delivered  the  opinion    of  the    Court. 

The  defendants,  Harris  and  Alexander,  claim  the 
house  and  lot  in  controversy,  under  a  deed  exe- 
cuted on  February  26,  1875,  by  E.  L.  Allen  and 
Alice  W.,  his  wife,  reciting  a  consideration  of 
$2,000.  On  the  same  day,  Harris  and  Alexander 
agreed  in  writing  that  Allen  and  wife,  or  either 
of  them,  might  repurchase  the  property  within 
eighteen  months  by  the  payment  of  the  purchase 
price,  with  interest,  taxes  and  insurance. 

After  the  expiration  of  the  time  specified,  Harris 
and    Alexander    brought    ejectment    for    the    land. 
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Pending  the  action,  on  the  7th  of  March,  1877, 
Allen  died,  leaving  his  wife  and  three  children 
surviving. 

This  hill  was  filed  hy  the  widow  against  Harris, 
Alexander  and  the  children,  to  enjoin  the  prosecu- 
tion of  the  ejectment,  and  claiming  dower  and 
homestead  in  the  lot,  upon  the  ground  that  the 
conveyance  of  February  26th,  1875,  was  only  a 
mortgage,  and  did  not  purport  to  convey  the 
homestead 

On  the  hearing,  the  Chancellor  was  of  opinion 
that  complainant  was  not  entitled  to  the  relief 
sought,  and  decreed  accordingly.  The  complainant 
prayed  an   appeal,  which  was  granted. 

On  the  day  before  the  appeal  was  perfected^ 
Harris  and  Alexander  filed  a  petition  sworn  to  by 
one  of  their  solicitors,  asking  for  the  appointment 
of  a  receiver  of  the  property  in  dispute,  upon  the 
allegations  that  the  complainant  was  insolvent,  and 
was  not  in  the  actual  occupation  of  the  property^ 
but  only  receiving  the  rents  from  a  tenant.  It 
was  added  that  petitioners  did  not  ^^  believe  the 
property  worth  the  amount  of  money  already  paid 
by  them   for  it/ 

The  Chancellor  refused  the  application,  and 
from  his  order  to  that  effect  the  petitioners  appealed. 

If  the  present  application  is  to  be  considered 
as  a  mode  of  asking  the  Court  to  revise  the 
action  of  the  Court  below  in  refusing  to  appoint 
a  receiver,  it  cannot  be  entertained* 
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A  party  is  entitled  to  only  one  hearing  on  an 
appeal:  Hume  v.  Commercial  Bankj  1  Lea,  220.  We 
cannot  undertake  to  act  separately  upon  each  error 
which  the  Court  below  may  be  supposed  to  have 
committed:  Scoggins  v.  CowdeUy  1  Lea,  184.  The 
ruling  of  the  Chancellor  can  only  be  revised  when 
the  cause  comes  to  be  heard  upon  the  appeal. 

If  the  application  is  intended  to  be  a  new 
one,  without  reference  to  the  action  of  the  Chan- 
cellor, there  is  nothing  to  support  it  except  .what 
may  appear  in  the  record,  and  to  act  upon  that 
would  be  to  try  the  case  and  revise  the  action  of 
the  Chancellor.  A  new  affidavit  repeating  the 
facts  stated  in  the  affidavit  below  would  not 
change  the  result,  and  an  affidavit  of  new  facts 
which  have  since  occurred  would  be  to  require 
us    to    exercise    original,    not    appellate    jurisdiction. 

The  application  must   be  disallowed. 


\ 
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FROM    DAVIDSON. 


Appeal    in     error    from    the     Circuit    Court    oi 
Davidson  County.      N.  Baxter,   J. 

Thos.    L.    Dodd    and    M.    M.    Bribn,    Jr.     for 
Litterer. 

Demoss  &  Malonb,  for    Jjerry. 

TuRNEY,  J.,  delivered  the  opinion   of   the   Court. 

A.  L.  Davis,  being  indebted  to  W.  W.  Berry 
and  others,  on  the  Slst  of  December,  1869,  m«de 
to  Berry,  as  trustee,  a  deed  of  trust  to  twelve- 
sixteenths  of  a  house  and  lot  in  the  city  of  Ifash- 
ville,  with  the  provision  that  "  W.  W.  Berry,  as 
trustee,  may,  at  any  time  he  shall  see  proper,  sell 
said  land  for  cash,  or  on  credit,  on  thirty  days' 
IS — VOL.  4. 


41  IW 

William  Litterkr,  Surviving  Partner,  etc.,  v.  W.  W.     ^  « 

Berry,  Trustee. 

1.  Rents.  On  mortgaged  property.  Rents  accruing  upon  property 
oonyeyed  to  a  trustee  for  the  benefit  of  creditors,  between  the 
execution  of  the  deed  and  sale,  in  the  absenoe  of  a  contrary 
disposition,  are  the  property  of  the  conveyor. 

^.  Same.  Set  off.  If,  however,  past  due  rents  are  conveyed  whieh 
were  subject  to  set  off  by  a  debtor  in  a  suit  by  the  conveyor, 
they  will  be  subject  to  the  same  set  off  when  demanded  by  the 
trustee. 
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notice,  and  apply  the  proceeds  to  the  payment  of 
the  notes  aforesaid  or  to  the  indemnity  of  the  en- 
dorsers  aforesaid,"   etc. 

On  the  4th  of  February,  1871,  A.  L.  Davis 
made  another  deed  in  trust,  by  which  he  directed 
Berry,  trustee,  to  take  possession  of  the  real 
estate  conveyed  in  the  first,  rent  it  out,  collect 
the  rents,  and  collect  any  past  rents  that  may  be 
due  on  the  same,  that  Davis  may  be  entitled  to, 
and  apply  the  rents  or  hold  them  just  as  he  holds 
the  corpiLS  of  the  property. 

At  the  time  of  and  before  the  making  of  these 
deeds,  Davis  was  indebted  to  Litterer  &  Cabler,  by 
judgment,  in  a  large  amount,  and  Litterer  &  Cabler 
were  indebted  to  him  by  a  considerable  amount 
for  rent  of  the  property,  and  had,  as  it  seems, 
contracted  to  rent  it  for  the  year  1871,  before  the 
making  of  the  deed  of  February  4th  of  that  year, 
and  were  claiming  to  off-set  their  judgment  bj*^  the 
rents,  of  which  the  trustee  had  notice.  In  fact,  it 
seems  the  second  deed  was  taken  by  the  trustee 
because  of  ^the  claim  of  set-off  by  Litterer  & 
Cabler. 

A  deed  of  trust,  with  a  provision  that  the 
trustee  may,  whenever  he  shall  see  proper,  sell  the 
land  and  apply  the  proceeds  to  the  payment  of 
debts,  does  not  give  to  the  trustee,  as  of  course, 
the  right  of  immediate  possession.  He  is  only 
entitled  to  the  possession  when  he  shall  see  proper 
to  sell  under  the  terms  of  the  deed.  The  rents 
accruing    between    the    execution    of    the   deed   and 
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sale,  in   the  absence    of   a    contrary  disposition,   are 
the  property  of   the  conveyor. 

The  second  deed  authorizes  the  collection  of 
past  due  and  future  rents,  gives  to  the  trustee 
just  such  right  as  his  vendor  had,  and  no  greater. 
If  the  rents  were  subject  to  set-off  by  a  debtor 
in  a  demand  at  the  suit  of  the  vendor,  they  will 
be  subject  to  the  same  set-off  when  demanded  by 
the  trustee. 

If  at  the  time  of  the  execution  of  the  second 
deed  there  had  already  been  made  a  contract  of 
renting  for  the  year  1871,  between  Davis,  the  owner, 
and  Litterer  &  Cabler,  the  trustee  would  not  be 
entitled  to  the  possession  of  the  property  until  the 
expiration  of  the  time  for  which  it  had  been 
rented,  and  the  rent  contracted  to  be  paid  to  Davi^ 
would  be  subject  to  set-off  by  Litterer  &  Cabler 
by  the  amount  due  to  them   from   Davis. 

In  Gatewood  v.  Denton,  3  Head,  381,  Judge  Mc- 
Kinney  says,  construing  sec.  2918-4  of  the  Code, 
"The  provision,  it  seems  to  us,  embraces  the  pres- 
ent case.  At  the  time  of  the  assignment  of  the 
note  .to  the  plaintiff  the  defendant  had  a  well 
founded  right  of  action  against  the  assignor  for  an 
amount  larger  than  the  sum  due  upon  the  note, 
for  money  paid  as  his  security,  which  he  might 
ha^e  recovered  by  action  of  debt,  or  assumpsit,  or  by 
motion.  The  right  thus  existing  had,  in  the  lan> 
guage  of  the  section  just  quoted,  attached  itself 
to  the  note  before  its  transfer  to  the  plaintiff,  or, 
in  other  words,   the   right   of   set-off  or  cross  action 


196  NASHVILLE : 


Jacobs  V,  State. 


was  fixed  and  complete  in  the  defendant  previous 
to  and  at  the  time  of  the  assignment  of  the  note, 
and  could  not  have  been  resisted  by  the  original 
party,  the  assignor.  And  this  is  all  that  is  requi- 
site to  entitle  the  defendant  to  a  set-ofi  against 
the  plaintiflf,  who,  by  taking  the  note  after  it  was 
due,  holds  it  subject  to  every  equitable  defense 
that   might  be   set  up   against  the    payee." 

This  holding  was  approved  by  this  Court  in 
Catrorij  admr,,  v.  CrosSy  3  Heis.,  587,  and  is  con- 
clusive  of   this   case. 

Reverse  the   judgment. 


R.  A.  Jacobs  v.  Thk   State. 

A  plea  of  former  conviction  by  confession  on  the  same  indictment 
wiiich  shows  upon  its  face  that  there  never  was  any  confession, 
conviction  or  judgment  of  record,  is  bad. 


FROM    COFFEE. 


juppeai  in  error  from  the  Circuit  Court  of  Coffee 
County.      J.    J.  Williams,  J. 
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C.  Dickens   Clark  for  Jacobs 

Attorney-General  Lea  for  The   State. 

Cooper,  J.,    delivered  the  opinion   of    the  Court. 

The  record  shows  that  Jacobs  was  indicted  at 
the  January  term  of  the  Circuit  Court  for  carry- 
ing a  pistol,  and  that  the  cause  was  continued  to 
the  next  term  as  on  his  affidavit,  he  entering  into 
recognizance  with  security  for  his  appearance.  At 
the  next  term  he  filed  a  plea  of  former  convic- 
tion, which  was  demurred  to,  and  the  demurrer 
sustained.  He  then  put  in  the  plea  of  not  guilty, 
upon  which  he  was  tried  and  convicted,  and  judg- 
ment rendered  on  the  verdict.  He  appealed  in 
error. 

The  error  now  relied  on  is  based  on  the  action 
of  the  Court  below  upon  the  plea.  The  plea  is  in 
substance  that  '^at  the  January  term  the  defendant 
came  into  Court,  pleaded  guilty,  and  submitted  his 
case,  whereupon  he  was  put  in  jeopardy,  convicted 
and  punished,  as  appears  by  the  proceedings  had 
in  the  case  at  that  term,  of  which  the  following 
is  a  true  and  perfect  copy."  Then  follows  the 
form  of  a  judgment  of  submission  upon  a  confes- 
sion of  guilt,  fining  the  defendant  ten  dollars  and 
costs,  and  giving  judgment  against  him  and  a  se- 
curity, whose  name  is  left  blank,  who  is  repre- 
sented as  appearing  and  acknowledging  himself 
security  for  the  fine  and  costs.  Then  follows  the 
form     of   an    order    by   the  Court  remitting  all   of 
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the  fine  except  fifty  cents  and  the  State  and  coanty 
tax,  and  an  appeal  by  the  Attorney-General  to  this 
Court  from  so  much  of  the  judgment  as  remitted 
the  State  and  county  tax,  which  is  granted  by  the 
Court.  The  plea  thefi  adds:  "The  foregoing  was  the 
judgment  of  the  Court  upon  defendant's  plea  of 
guilty  as  drawn  by  the  Attorney-General,  and  after 
the  Attorney-General  had  gone,  on  a  subsequent 
day  of  the  term,  the  Court  directed  the  Clerk  not 
to  enter  the  foregoing  judgment,  and  rescinded  the 
same,  and  ordered  the  case  to  stand  upon  the 
docket  for  hearing,  and  continued  it  to '  the  next 
term,  as  appears  by  the  record,  and  this  was  done 
without  the  consent  and  against  the  will  of  the 
defendant." 

The  causes  of  demurrer  to  this  plea  are  that  it 
shows  on  its  face  that  the  entry  drawn  by  the 
Attorney-General,  relied  on  as  a  plea  of  former 
conviction,  was  never  entered  of  record  as  the 
judgment  of  the  Court,  and  that  the  plea  fails 
to  show   any  judgment  of  record  on  the  submission. 

A  plea  of  former  conviction  in  a  Court  of 
record  can,  it  is  clear,  only  be  sustained  by  a 
conviction  of  record :  3  Greenl.  Ev,,  §  36 ;  Slaughter 
V.  StatCj  6  Hum.,.  410.  And  the  plea  shows  upon 
its  face  that  there  never  was  any  confession,  con- 
viction or  judgment  of  record.  The  demurrer  was 
well  taken.  Whether  a  plea  of  former  jeopardy 
might  be  good,  without  a  judgment  of  record  or 
entry  of  record,  we  need  not  stop  to  inquire. 
For  the  plea  filed  was  not  that  character   of   plea, 
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SLud  this  is  the  same  case  in  which  the  alleged 
proceedings  were  had.  The  Circuit  Judge  seems 
to  have  considered  the  submission  of  guilty  as 
conditioned  upon  his  agreeing  to  the  entry  as  drawn 
up,  and  in  this  view  he  is  sustained  by  the  sub- 
sequent action  of  the  defendant.  He  does  not 
insist  upon  his  submission  as  he  would  have  done 
if  it  had  been  unconditional.  He  chose  to  put  in 
a  plea  of  not  guilty,  which  was  a  voluntary  aban- 
donment of  his  plea  of  guilty  and  a  waiver  of 
any   action   of   the   Court  thereon. 

The   defendant  has   been   only   once   in   jeopardy. 

Affirm    the   judgment. 


Wyatt  Layne  v.  The  State. 

Criminal  Law.  Disturbing  public  worship.  Section  4853  of  the 
Code  is  intended  to  protect  assemblies  mec  for  religious  worship. 
A  meeting  held  for  the  enjoyment  of  a  Christmas  festival, 
though  it  was  especially  intended  for  Sunday-school  scholars 
and  their  teachers  and  friends,  does  not  change  Its  character 
nor  malce  it  an  assembly  for  religious  worship. 


FROM    COFFEE. 


Appeal  in  error  from  the  Circuit  Court  of  Coffee 
County.      J.    J.  Williams,  J. 


/ 
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C.  Dickens   Clark  for  Layne. 

Attorney-General  Lea   for  The   State. 

Deaderick,  C,  J,,  delivered  the  opinion  of  the 
Court. 

Layne  was  presented  at  the  January  term,  1879, 
of  the  Circuit  Court  of  Coffee  county  for  disturb- 
ing "  an  assembly  of  persons  met  for  religious 
worship,"  and  was  convicted  of  said  offense  at  the 
next  May  term.  He  was  fined  twenty  ^dollars,  and 
has  appealed  to  this  Court,  the  Circuit  Judge  hav- 
ing refused  to  grant  him   a  new  trial. 

This  presentment  is  framed  under  section  4853 
of  the  Code,  and  is  in  the  language  of  that 
statute. 

It  appears  that  the  meeting  was  held  at  a 
schoolhouse,  and  is  described  by  the  witnesses  as  a^ 
"  Sunday-school  celebration  and  Christinas  tree,"  at 
which  no  religious  services  had  been  appointed,  but 
speeches  were  made  upon  the  subject  of  Sunday- 
schools  and  public  morality.  On  a  Christmas  tree 
were  hung  presents,  and  singing  and  music  upon 
violins   were  the   entertainments   of   the   occasion. 

Two  persons  were  distributing  the  presents  from 
the  tree,  calling  the  names  of  those  for  whom  they 
were  intended,  when  plaintiff  in  error,  under  the 
influence  of  liquor,  placed  himself  on  his  back  on 
the  floor,  and  kicked  the  Christmas  tree,  swearing 
in  a  loud  voice,  to  the  great  annoyance  and  dis- 
gust of  the  decent  people  present.  He  was  finally 
induced  to  leave. 
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His  conduct  was  very  reprehensible,  and  he 
might  have  been  indicted,  and  should  have  been 
exemplarily  punished  for  his  indecent  profanity  in 
the  presence  of  the  women  and  children  and  other 
good  people  there  assembled,  and  we  regret  that 
we  cannot  affirm  the  judgment  against  him.  But 
the  Act  under  which  he  is  presented  is  intended 
to  protect  ''assemblies  met  for  religious  worship." 
The  meeting  disturbed  was  for  the  enjoyment  of 
a  Christmas  festival,  and  the  fact  that  it  was 
especially  intended  for  Sunday-school  scholars  and 
their  teachers  and  friends,  does  not  change  its 
character,  nor  make  it  an  "  assembly  tor  religious 
worship." 

We  hold,  therefore,  that  the  evidence  does  not 
support  the  charge  made  in  the  presentment,  and 
that  the   judgment  must  be  reversed. 
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William    Battle  et  al.  v.  Lucy    M.    House    et    al. 

Will.  Construction,  Beal  estate  is  devised  by  will  to  several  chil- 
dren of  the  testator,  but  conditioned  that  no  division  be  made 
until  the  youngest  became  of  age,  and  if  at  that  time  any  of 
liis  children  have  died,  leaving  children,  that  they  be  entitled 
to  such  share  as  their  parent  would  have  been  entitled  to  if 
alive.  Before  a  division  of  the  property  could  talce  place  un- 
der the  provisions  of  the  will,  a  daughter  of  the  testator  died, 
leaving  surviving  her  a  child.  Held  :  That  the  interest  of  the 
deceased  daughter  vested  in  her  surviving  child,  and  was  not 
subject  to  any  creditor  of  the  deceased  daughter. 


FROM    GILES. 


Appeal  from  the  Chancery  Court  at  Pulaski. 
W.   S.   Fleming,   Ch. 

W.  H.  McCallum  and  J.  S.  Wilkes  for  Com- 
plainants. 

T.  M.  Jones  &  Son  and  T.  W.  Turlby  for  De- 
fendants. 

Deaderice,  C.  J.,  delivered  the  opinion  of  the 
Court. 

The  bill  in  this  case  was  filed  by  the  creditors 
of  Mrs.  Dickson,  formerly  Mrs.  Clack,  to  subject 
to  the  satisfactioii  of  their  claims  lands  devised  to 
her  by  her  father,    Spencer    Clack.      Mrs.    Dickson 
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died,  leaving  no  personalty,  and  if  the  land  devised 
cannot  be  reached,  complainants  are  without  remedy. 
^  Spencer  Clack  made  his  will  in  February,  1854, 
and  died  in  September  next  thereafter.  The  will 
was  jduly  proved,  and  after  making  some  provisions 
for  the  support  and  education  of  his  younger  chil- 
dren, and  some  specific  bequests,  he  directs  in  the 
third  clause  that  all  the  balance  of  his  property 
should  be  kept  together  by  his  executors,  and  man- 
aged in  the  same  way  after  his  death  as  before, 
until  his  youngest  child  shall  arrive  at  the  age  of 
twenty-one  years.  And  his  executors  are  clothed 
with  full  power  to  sell  any  of  his  property,  real 
or   personal,   or   purchase   or   exchange. 

The  fifth  clause  is  as  follows :  "  It  is  my  will 
and  desire,  when  my  youngest  child  shall  arrive 
at  the  age  of  twenty-one  years,  that  my  ^property, 
both  real  and  personal,  shall  be  equally  distributed 
between  my  children  and  the  descendants  of  my 
children.  If  any  of  my  children  shall  be  dead  and 
leave  any  children  surviving  them,  the  children  of 
such  dead  children  taking  the  interest  of  his  or  her 
parents  would  have  taken,  if  he  or  she  had  lived." 
Upon  the  construction  of  the  foregoing  depends 
the  rights  of  the  parties,  the  remainder  of  said 
clause  giving  the  shares  of  daughters  to  their  sole 
and   separate   use. 

Mrs.  Dickson  died  after  her  father,  and  a  year 
or  two  before  the  youngest  child  of  testator  ar- 
rived at  the  age  of  twenty-yone  years,  leaving  a 
daughter,   defendant,   Lucy   M.    House,  surviving  her. 
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After  the  youngest  child  attained  the  age  of 
twenty-one  years,  the  land  of  testator  was  parti- 
tioned, and  a  tract  of  about  121  acres  allotted  tp 
defendant,  Lucy  M.  House,  and  to  reach  this  land 
for  satisfaction  of  debts  due  from  Mrs.  Dicjksou, 
this   bill   is    filed. 

The  third  and  fifth  clauses  of  this  will  were 
construed  in  the  case  of  Perkins  v.  Clacky  3  Head, 
734.  The  opinion  seems  to  consider  the  interests 
of  the  children  as  vested,  and  proceedings  to  sub- 
ject the  interest  of  one  of  the  sons  to  his  debts 
before  the  youngest  child  came  of  age  were  sus- 
tained, said  proceedings  directing  a  sale  of  such 
interest,,  but  refusing  to  allow  any  division  of  the 
land  until  the  youngest  child  arrived  at  the  age 
of  twenty-one  years.  This  decision,  it  is  insisted 
by  complainants  is  conclusive  of  the  question  at 
issue. 

While  it  is  true  the  Court  held  that  the  right 
of  the  children  of  testator,  under  the  will,  was 
vested  and  subject  to  sale,  yet  it  is  neither  dis- 
cussed nor  decided  that  the  death  of  the  devisee,, 
leaving  a  child,  before  the  time  appointed  for 
division,  would  or  would  not  have  defeated  such 
interest. 

The  language  and  intention  of  the  will  is  plain 
and  unambiguous.  His  executors  are  to  keep  all 
his  property  together  until  his  youngest  child  shall 
become  of  age.  They  are  to  have  the  same  power 
in  all  respects  to  manage  the  estate*  for  the  benefit 
of   his   children   as  he   would  have   if   living.      And 
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when  the  estate  is  to  be  distributed,  the  children 
of  any  deceased  child  of  testator  is  to  take  the 
share  their  parent  would   have  taken   if   living. 

• 

Mrs.  Dickson's  daughter,  Lucy  M.,  falls  within 
this  provision  of  the  will,  and  is  entitled  to  take 
the  interest  her  mother  would  have  been  entitled 
to  if  she  had  lived  until  the  youngest  child  at- 
tained the  age  of  twenty-one  years.  So  if  the 
language  of  the  will  can  be  construed  as  vesting 
Mrs.  Dickson  with  the  fee  simple  interest,  it  very 
clearly  provides  that  if  she  dies  before  the  young- 
est child  comes  of  age,  leaving  a  child,  that  child 
shall   take   the   interest. 

The  case  of  Brown  v.  Dortch  is  similar  in  its 
facts  and  principles  to  this  case.  Testator  there 
directed  his  property  to  be  equally  divided  between 
his  wife  and  children,  but  directed  his  estate  to  be 
kept  together  and  farming  operations  continued, 
and  to  give  his  or  her  portion  to  each  child  as 
he  or  she  should  marry,  or  arrive  at  age,  and 
providing  if  any  should  die  before  marrying  or 
coming  of  age,  his  or  her  share  should  go  to  the 
survivors. 

Judge  Nicholson,  in  announcing  the  opinion  of 
the  Court  in  construing  the  testator's  will  as  to 
the  rights  of  one  of  the  devisees,  says:  "He  took 
a  fee  simple  estate  in  the  real  property  and  an 
absolute  one  in  the  personal  property,  subject  to 
be  defeated  in  the  happening  of  the  contingency. 
The   contingency   has  happened;    he  has   died  under 
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age  and  unmarried,  aud  his  estate  terminated,  by 
the  terms  of  the  will,  by  this  event."  12  Heis., 
740,   750. 

The  Chancellor  gave  the  complainant  the  relief 
prayed   for,   and   in   this  we  think  he   was   in  error. 

The  decree  will  be  reversed,  and  the  bill  dis- 
missed  with   costs. 


Robert  Turner  v.  The  State. 

1.  Criminal  Law.     Circumstantial  evidence.      Charge  of  the  Court. 

Familiar  rulee.  Where  an  offense  is  sought  to  be  established  by 
circumstantial  evidence,  it  is  error  if  the  lower  Court  refuses 
to  charge  *^  that  the  circumstances  should  be  such  as  to  exclude 
every  other  hypothesis  than  that  of  the  defendant's  guilt."  It 
is  always  safer  to  lay  down  familiar  rules  of  this  character  in 
language  universally  adopted  and  approved  than  to  undertake 
to  gi  /e  a  new  version  in  more  doubtful  language. 

2.  Same.  •  Argument.    It  is  the  duty  of  the  lower  Court  to  see  that 

no  improper  statements  are  made  in  argument,  likely  to  influ- 
ence the  jury.  It  is  not  intended  to  limit  or  restrict  legitimate 
argument,  but  a  statement  oi*  facts  entirely  outside  of  the  evi- 
dence, and  highly  prejudical  to  the  accused,  cannot  be  justified 
as  argument. 


FROM    SUMNER. 


Appeal   in   error  from  the  Circuit  Court  of   Sum- 
ner  County.       J.   C.   Stark,   J. 
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C.   R.   Head  for  Turner 

John  Prizzbll  for  The    State. 

McFarland*  J.y  delivered  the  opinion  of  the 
Court. 

TMb  was  a  conviction  of  the  crime  of  grand 
larceny.  There  was  no  direct  or  positive  testimony 
of  the  defendant's  guilt.  He  was  convicted  upon 
circumstantial  evidence.  We  deem  it  unnecessary 
to  enter  into  an  examination  of  it.  It  is  sufficieiit 
to  say  that  the  case  was  a  debatable  one,  and  the 
evidence  required  close  scrutiny  by  the  jury,  and 
they  should  have  been  properly  instructed  in  ref- 
erence to   such   evidence. 

The  Judge's  charge  on  this  point  is  as  follows: 
**If  the  evidence  is  circumstantial,  and  is  so  strong 
and  so  well  linked  together  as  to  generate  in  the 
mind  a  full  belief  of  the  guilt  of  the  defendant, 
then  it  would  be  your  duty  to  convict.  But  the 
facts  and  circumstances  should  be  sufficiently  strong, 
and  so  connected  together,  and  so  point  to  the 
defendant's  guilt,  as  to  make  it  not  merely  prob- 
able that  the  defendant  is  guilty,  for  you  cannot 
find  upon  mere  probabilities ;  but  they  must  con- 
vince the  mind  fairly  and  fiilly  of  the  guilt  of 
the  defendant,   or  you    should   acquit." 

The  defendant's  counsel  requested  the  Judge  to 
charge  that,  before  the  jury  could  convict  upon 
circumstantial     evidence     alone,     the     circumstances 
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should  be  such  as  to  exclude  every  other  reason- 
able hypothesis  than  that  of  the  defendant's  guilt. 
This   was    refused. 

The  charge  requested  is  the  universal  rule  in 
such  cases,  never  denied,  so  far  as  we  know.  The 
charge  given  is  not  its  equivalent,  either  in  lan- 
guage or  substance.  We  do  not  place  our  objec- 
tion alone  upon  the  failure  of  the  Judge  to  tell 
the  jury  that  they  should  be  convinced  of  the 
defendant's  guilt  beyond  a  reasonable  doubt,  or  in' 
substituting  for  the  words  "  reasonable  doubt "  the 
words  "fully  and  fairly  convinced."  Still,  the 
phrase  "  reasonable  doubt "  is  a  settled  phrase 
of  the  criminal  law,  and  need  not  be  departed 
from,  and  there  need  be  no  repugnance  to  its  use. 
But  the  fatal  objection  to  the  charge  is  the  failure 
of  the  Judge  when  specially  requested  to  give  to 
the  jury  the  settled  rule  to  guide  them  in  coming 
to  a  conclusion  upon  circumstantial  evidence.  It 
is  always  safer  to  lay  down  familiar  rules  of  this 
character  in  language  universally  adopted  and  ap- 
proved, than  to  undertake  to  give  a  new  version 
in  more  doubtful  language.  The  refusal  of  the 
charge   requested   was   error 

Many  other  questions  have  been  made,  only  one 
of   which   we   deem   it    necessary  to    notice. 

We  find  in  the  bill  of  exceptions  the  affidavits 
of  three  members  of  the  bar,  who  were  defendant's 
counsel,  which,  in  substance,  shows  that  upon  the 
trial  below  the  Attorney-General  in  his  argument 
to  the   jury  told    them    that    there    was    a    regular 
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band  of  thieves  in  the  neighborhood  where  this 
crime  was  committed.  That  the  defendant.  Turner, 
was .  one  of  them,  naming  a  number  of  others, 
these  names  being  persons  known  by  the  jury  to 
have  been  recently  convicted  of  crimes.  That 
unless  the  jury  would  convict  the  defendant  in 
this  case,  he  would  not  blame  the  people  for  taking 
the  law  in  their  own   hands. 

There  was  no  evidence  before  the  jury  to 
authorize  this  statement.  One  of  defendant's  coun- 
sel remonstrated,  but  the  Attorney-General  proceeded 
in  the  same  strain  without  interruption  from  the 
Court.  This  being  a  matter  occurring  in  open  Court, 
the  proper  mode  to  put  it  in  the  record  would 
have  been  to  request  the  Judge  to  insert  it  over 
his  own  signature  in  the  bill  of  exceptions.  The 
Judge,  however,  makes  this  affidavit  part  of  the 
bill  of  exceptions  without  qestioning  in  any  manner 
the    correctness   of   its   statements. 

We  are  by  no  means  disposed  to  interfere  un- 
necessarily with  the  sound  discretion  of  a  Circuit 
Judge  in  conducting  a  trial  below  in  those  mat- 
ters which  the  law  peculiarly  entrusts  to  him. 
But  it  is  the  right  of  every  defendant  to  have  a 
fair  and  impartial  trial,  and  the  Circuit  Judge 
should  see  that  this  is  accorded  to  him.  In  the 
heat  of  debate  counsel  may  often  inadvertently 
trave\  outside  of  the  evidence,  and  slight  departures 
from  the  strict  rules  in  this  regard  may  be  over- 
looked, though  it  is  better  always  to  confine  the 
14 — VOL.  4. 
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argument  strictly  to  the  evidence  before  the  Court 
and  jurj.  But,  upon  the  most  liberal  view,  the 
remarks  of  the  Attorney-General,  as  reported  in 
this  bill  of  exceptions,  cannot  be  justified.  His 
statements,  especially  in  concluding  arguments,  often 
have  great  weight  with  juries,  and  in  this  case  he 
tells  the  jury  that  the  defendant  is  one  of  a  band 
of  organized  thieves.  There  was  no  evidence  of 
this  sort  before  the  jury,  and  the  inference  is  that 
he  made  the  statement  of  his  own  knowledge. 
Further,  he  tells  the  jury  that  unless  they  convict 
the  defendant  he  would  not  blame  the  people  for 
taking  the  law  in  their  own  hands.  We  do  not 
suppose  the  Attorney-General  fully  considered  the 
force  of  this  language.  It  was  doubtless  said  in 
the  heat  of  debate.  Nevertheless,  it  implies  a  threat 
of  mob  violence  unless  the  jury  yield  to  the  demand 
for  a  conviction.  This,  from  the  law  officer  of 
the  State,  whose  duty  it  is  to  enforce  the  law, 
was  improper.  The  Circuit  Judge  should  not  have 
permitted  remarks  of  this  character.  It  is  bis 
duty,  whether  objections  be  made  by  defendant's 
counsel  or  not,  to  see  that  no  improper  statements 
are  made  likely  to  influence  the  jury  in  their  ver- 
dict, and  that  the  cause  is  tried  upon  the  sworn 
testimony  of  witnesses  examined  in  open  Court  in 
the  presence  of  the  accused,  and  that  his  right  to 
cross  examine  the  witnesses  should  not  be  abridged. 
We  do  not  mean  to  limit  or  restrict  legitimate 
argument,  but  a  statement  of  facts  entirely  outside 
of   the   evidence,    and    highly    prejudical    to  the  ac- 
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coeed,  cannot  be  justified  as  argument.  We  have 
no  disposition  to  exercise  our  revisory  power  in 
a  censorious  spirit,  and  we  do  not  say  that 
we  would  reverse  for  every  departure  from 
strict  propriety  in  matters  of  this  character,  but 
we  could  not  hesitate  to  do  so  when  we  can  see 
that  improper  influences  have  been  permitted  to  go 
before  the  jury  likely  to  deprive  the  defendant  of 
a  fair  and  impartial  trial.  The  question  being 
brought  directly  to  our  attention,  we  cannot  pass 
it  in  silence. 

T^o  great  care  cannot  be  taken  in  excluding 
from  the  jury  all  improper  influence.  If  we  would 
make  the  preservation  of  jury  trials  a  matter  of 
boast,  it  ought,  as  far  as  possible,  to  be  preserved 
in  its  purity.  The  guilty  ought  to  be.  punished, 
but  their  conviction  ought  to  be  obtained  upon  the 
law  and  the  evidence.  We  certainly  mean  no  re- 
flection upon  the  conduct  of  the  Attorney-Qeneral 
and  Circuit  Judge,  yet  we  think  it  was  a  violation 
of   the  defendant's  legal   rights. 

Judgment   reversed. 
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Grat  and  Wife  v.  Baird  and  Marchbanks. 


HoMBSTKAD.  Ptirchase  Money.  Failure  of  officer  to  lay  off  home^ 
steads  Gray  borrowed  from  Hall  an  amount  of  money  to  pay 
*  for  a  tract  of  laud  which  he  bought  under  a  decree  of  the 
County  Court,  giving  him  therefor  his  notes,  retaining  ou  the 
face  of  them  a  lien  on  the  land.  Being  also  indebted  to  one 
Kennedy,  the  latter  obtained  a  Judgment  against  Gray  before  a 
Justice  of  the  Peace,  and  ultimately  the  land  was  sold  under 
said  Judgment.  In  the  meantime,  Hall  sued  Gray  upon  his 
notes,  and  obtained  Judgment,  which  was  stayed  by  March- 
banks.  At  the  expiration  of  the  stay,  the  land  of  Marchbanks, 
the  stayor,  was  sold  to  satisfy  the  Judgment  against  Gray,  and 
subsequently  Marchbanks,  having  taken  a  Judgment  over 
against  Gray,  his  principal,  redeemed  from  Kennedy,  adding 
thereto  the  amount  of  his  own  Judgment.  Gray  had  no  other 
land  besides  the  tract  on  which  he  lived,  and  which  had  thus  been 
sold.  Held :  1.  The  giving  of  the  notes  for  money  borrowed 
to  pay  for  a  tract  of  land,  although  the  notes  recited  a  lien  upon 
the  land,  does  not  make  the  money  purchase  money  for  ttie 
land.  It  is  a  species  of  security,  but  not  such  as  to  create  a 
vendor's  lien.  2.  Gray  and  wife  having  a  homestead  right  in 
the  land  originally  sold  to  satisfy  Kennedy's  Judgment,  and 
redeemed  by  Marchbanks,  as  creJitor  by  reason  of  having  paid 
the  judgment  which  he  had  stayed,  the  purchaser,  as  well  a?  the 
creditor  who  redeems,  takes  the  land  subject  to  the  homestead 
right  of  the  debtor.  The  mere  fact  that  the  officer,  in  selling 
the  land,  failed  to  assign  the  homestead,  does  not  deprive  the 
debtor  of  the  right,  nor  vest  a  greater  right  than  the  officer 
could  sell  in  the  purchaser. 


FROM    MARSHALL. 


Appeal   from    the   Chancery   Court    at  Lewisburg, 
W.   S.    Fleming,    Ch. 
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Lkwis  Bros,  and  J.  S.  Wilkks  for  Complainants. 

R.  Warner  for   Defendants. 

Freeman,  J.,  delivered  the  opinion  of  the  Coart. 

Gray,  in  1873,  was  owner  of  a  tract  of  land  of 
100  acres.  Kennedy  got  a  judgment  against  Gray, 
before  a  Justice  of  the  Peace  of  Marshall  county, 
for  (338.38,  on  which  an  execution  was  issued  June, 
1874,  and  levied  on  this  tract  of  land,  returned  to 
October  term  of  the  Circuit  Court,  and  the  land  con- 
demned for  sale,  which  was  done,  Kennedy  becoming 
the  purchaser,  bidding  his  debt  and  costs.  In  the 
meantime,  two  judgments  in  favor  of  Hall  had 
been  rendered  against  Gray,  in  1874,  for  (420.00 
each,  with  ten  per  cent,  interest.  Marchbanks 
stayed  these  judgments  for  Gray,  and  when  execu- 
tions issued  they  were  levied  on  Marchbanks'  lands 
— ^his  home — and  it  was  sold  and  the  debt  thus 
paid,  amounting  to  near  $1,000.  He  thereupon 
took  judgment  over  by  motion  against  Gray, 
and  redeemed  the  land  from  Kennedy,  advancing 
the  amount  of  his  judgments  on  the  land,  besides 
paying  Kennedy's  debt.  Marchbanks  being  in  pos- 
session, this  bill  is  filed  by  Gray  and  wife  to  as- 
sert the   right  to   homestead   under   our  law. 

The  bill  goes  on  the  ground  that  possession  was 
not  voluntarily  given  of  the  land  to  Marchbanks, 
but  was  obtained  by  fraud  and  coercion.  This  is 
denied  in  the  answer. 
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The  fact  is,  that  when  the  time  of  redemption 
was  about  out,  Marchbanks,  having  been  compelled 
to  giv^  up  his  own,  wished  possession  of  this 
laiidy  unless  it  was  redeemed.  Gray  seems  to  have 
tried  to  borrow  the  money  to  redeem  the  land, 
but  failed  to  get  it.  He  probably  promised  March- 
oanks  if  he  could  not  redeem  he  would  yield  pos- 
session to  him  when  the  time  expired.  When  he 
failed  to  redeem,  Marchbanks  urged  his  claim  to 
possession.  Gray  then  insisted  on  his  right  to 
hold  his  homestead,  whereupon  Marchbanks  com- 
menced his  action  of  ejectment,  upon  which  Gray 
sent  for  him  and  told  him  he  should  have  pos- 
session, and  soon  after  Marchbanks  was  allowed  to 
move  in,  and  Gray  moved  off,  probably  renting 
another  place.  He  is  not  alleged  or  shown  to 
have  obtained  any  other  homestead,  and  we  are 
satisfied   has   not  done   so. 

On  this  aspect  of  the  case,  the  question  is: 
What  are  the  rights  of  the  parties  ?  The  home- 
stead right  did  not  pass  to  Kennedy  under  his 
purchase,  for  by  the  Constitution,  Art.  V.,  sec. 
11,  as  well  as  the  Code,  sec.  2114a,  Act  of  1870, 
the  homestead  in  possession  of  the  head  of  a 
family,  to  the  value  of  $1,000,  is  exempt  from  sale 
under  legal  process  during  the  life  of  such  head 
of  the  family,  and  goes  to  the  widow  and  chil- 
dren during  their  minority  ocpupying  the  same. 
"Nor  shall  said  property,"  says  the  Constitution, 
"be  alienated  without  the  joint  consent  of  the 
wife  when   that  relation    exists" 
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It  18  true  sec.  2116  provides  that  the  officer 
who  levies  an  execution  or  attachment  shall  lay 
off  the  homestead,  and  gives  the  mode  of  doin)s: 
so,  bat  this  duty  being  imposed  upon  the  officer, 
if  he  fails  (as  appears  to  have  been  in  this  case) 
to  perform  that  duty,  it  certainly  could  not  be 
held  that  the  sale  passed  the  right  which  the 
Constitution  provided  should  be  exempt  from  such 
sale.  It  would  simply  pass  the  title,  subject  to 
this  right,  but  could  not  defeat  it.  This  being  so, 
what  was  the  position  of  Marchbanks  when  he  re- 
deemed the  land  from  Kennedy?  He  did  so  by 
virtue  of  sees.  2128-9  of  our  Code,  authorizing  a 
bona  fide  creditor — ^that  is  a  judgment  creditor — to 
redeem  from  a  purchaser  by  paying  his  bid  and 
making  the  advance  therein  required.  In  this  case 
he  has  advanced  the  full  amount  of  his  judgment, 
and  holds  the  land  under  sec.  2129,  as  if  he  hid 
been  the  original  purchaser.  If  he  is  held  to 
take  the  shoes  of  the  original  purchaser,  at  the 
advanced  price,  it  seems  clear  that  he  only  takes 
what  that  purchaser  bought,  and  holds  that  and 
nothing  more  by  virtue  of  his  redemption,  charged, 
however,  with  the  amount  of  his  own  debt,  whether 
\^  has  advanced  part  or  the  whole  of  such  debt. 
To  hold  otherwise  would  be  to  enable  him,  by 
redeeming,  to  get  more  than  the  officer  had  sold 
or  the  purchaser  had  bought.  If  this  be  correct, 
it  would  seem  to  follow  that  Marchbanks,  by  h^«* 
redemption,  obtained  no  right  to  the  homestead, 
and     could     claim    none,     whatever    might    be    the 
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right8  of  a  party  enforcing  a  vendor's  lien,  or  a 
claim  for  the  purchase  money  in  any  form,  it 
might  be  sought  to  be  enforced.  Be  this  as  it 
may  however,  the  Court  is  of  the  opinion  that 
the  debt  stayed  by  Marchbanks  was  not  the  pur- 
chase money  for  '  the  land.  The  land  had  been 
bought  by  Gray  under  a  decree  of  the  County 
Court.  He  had  paid  for  it.  Hall  had  advanced 
or  loaned  him  the  money  to  pay  for  the  land,  and 
had  taken  his  notes,  retaining  a  lien  on  the  face 
of  them  on  his  land.  These  notes  were  the  basis 
of  the  judgment  stayed  by  Marchbanks.  This 
could  in  no  sense  be  held  to  be  the  purchase 
money  of  the  land.  That  had  been  paid  by 
Gray.  This  was  a  debt  for  borrowed  money,  ad- 
vanced or  loaned,  it  is  true,  to  pay  for  the  land, 
but  still  but  a  debt  for  loaned  money.  The  lien 
on  the  face  of  the  note  did  not  make  it  such. 
That  was  a  form  of  security  carried  out  by  the 
parties  themselves,  but  is  not  a  vendor's  lien,  but 
one  by   contract. 

The  using  borrowed  money  to  pay  for  land 
does  not  give  the  lender  the  right  even  to  be 
subrogated  to  the  vendor's  lieu,  much  lens  does  the 
note  given  for  such  money  give  such  lien,  as  held 
by  this  Court,  in  Durant  v.  Davis ^  10  Heis.,  522. 
It  was  also  held  by  this  Court  that  when  a  ven- 
dor conveyed  the  land,  and  then  took  a  deed  of 
trust  to  secure  the  purchase  money  notes,  and  the 
vendee  died  before*  the  enforcement  of  the  trust, 
the  widow  was    entitled    to    dower,    giving,    among 
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other  reasons,  that  the  vendor  had  chosen  the  form 
of  his  security,  and  the  one  chosen  made  the  land 
subject    to    the   wife's    dower. 

This  being  so,  Marchbanks  cannot  claim  to  be 
subrogated  to  a  vendor's  lien  by  having  paid  the 
judgments  stayed  by  him.  The  notes  themselves 
were  not  entitled  to  such  lien,  and  as  a  matter  of 
course  paying  them  cannot  give  such   a  right. 

The  result  is,  the  decree  of  the  Chancellor  is 
affirmed^   with  costs. 
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R.  W.  LiGHTBURNB  et  al.  V.  Taxing  District. 

CoNHTiTUTiONAL  Law.  Privilege  tax.  Steamboat  and  railroad  agents. 
The  Act  of  the  Legislature  of  1879,  chap.  84,  providing  means 
for  the  local  government  of  the  ''Taxing  District,"  which  pro- 
vides in  sec.  7,  sub-sec.  36,  that  ''Steamboat  agents  and  the 
agents  of  railroad  companies,  other  than  the  proper  officers  of 
railroads  terminating  at  the  Taxing  District,  shall  pay  a  privi- 
lege tax  of  $2r)  per  annum,"  is  not  a  regulation  of  commerce 
between  the  States,  and  is  not  tlierefore  la  violation  of  the 
Constitution  of  the  United  States. 


FROM   SHELBT. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County.      J.   O.   Pierce,  J 

H.  C.  King  for  Lightburne  et  al. 

r219 


SUPREME  COURT  OF  TENNESSEE,  « 
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C.  W.  Heiskbll  for  Taxing  District. 

Frbem    :,  J.,  delivered  the  opinion  of  the  Court. 

These  cases  are  brought  to  this  Court  on  pro- 
ceedings instituted  in  the  Police  Municipal  Court 
of  what  is  known  as  the  "Taxing  District  of 
Shelby  County,"  the  municipal  body  taking  the 
place  of  the  city  of  Memphis  in  'the  control  and 
government  of  said  city.  The  first  is  to  recover 
a  penalty  for  doing  business  without  a  license  as 
steamboat  and  railroad  agent,  in  violation  of  the 
law  of  the  District.  The  other  is  for  doing  such 
business  without  license  as  a  railroad    agent    alone. 

The  Court  below  held  the  parties  liable  in  both 
cases,  from  which  appeals  are  brought  to  this 
Court. 

The  cases,  as  we  understand  it,  are  intended  as 
test  cases,  in  order  to  settle  the  question  whether 
the  law  imposing  the  taxes  sought  to  be  collected 
is  valid  or  not  under  the  Constitution  of  the  United 
States. 

The  Act  of  the  Legislature  authorizing  this 
privilege  tax  is  that  portion  of  the  amendment  to 
the  law  establishing  the  "Taxing  District"  pre- 
scribing the  sources  of  revenue  and  mode  of  col- 
lection. The  Act  of  1879,  chap.  84,  sec.  7,  sub- 
sec.  36,  Heiskell's  Digest.  It  is  as  follows:  Steam- 
boat agents  and  the  t^gents  of  railroad  companies, 
other  than  the  proper  officers  of  the  railroads  ter- 
minating  in  the  Taxing   District,   shall   pay  a  privi- 
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lege  tax  of  twenty-five  dollars  per  annum,  and  fees, 
and  a  separate  privilege  tax  shall  be  paid  for  each 
road   represented. 

In  the  case  of  Lightburne,  agent,  the  defendant 
is  the  employee  of  the  Memphis  and  Cincinnati 
Steamboat  Packet  Company,  the  Company  and  the 
owners  of  the  steamers  being  residents  of  that  State. 
The  steamers  of  the  Company  were  engaged  in  car- 
rying freight  and  passengers  from  the  port  of  Mem- 
phis, in  Tennessee,  to  the  port  of  Cincinnati,  Ohio, 
and  beyond  the  State  of  Tennessee.  The  defendant, 
as  employee  of  the  company,  doing  business  in  the 
city  of  Memphis,  at  a  salary,  his  business  being 
exclusively  to  make  contracts  for  freight  and  pas- 
sengers  between  the  two   ports   mentioned. 

The  sole  question  submitted  to  the  Court  below 
was  whether  the  Act  in  question  was  a  regulation 
of  commerce  between  the  States,  and  therefore  in 
violation   of   the   Constitution   of   the  United   States. 

In  the  other  case,  the  defendant  admits  he 
acted  as  railroad  agent,  being  solely  the  agent  of 
the  Pennsylvania  Central  Railroad,  a  corpora- 
tion of  the  State  of  Pennsylvania,  said  road 
having  no  terminus  in  Tennessee,  The  agent's 
business  was  to  make  contracts  to  transport  freight 
and  passengers  from  the  port  of  Memphis,  Ten- 
nessee, to  points  in  the  State  of  Pennsylvania  and 
beyond  the  State    of   Tennessee. 

The  sole  question  submitted  to  the  Court  below 
was  whether  the  Act  of  the  Legislature  of  Ten- 
nessee is   a  regulation   of    commerce,    discriminating 
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between  railroads  having  termini  in  Tennessee  and 
those  not  having  such  termini,  and  as  such  in 
violation   of   the   Constitution  of   the  United  States. 

As  these  cases  were  intended  to  be  test  cases, 
and  it  is  desirable  that  the  Supreme  Court  of  the 
United  States  should  authoritatively  pass  upon  the 
questions  presented,  we  do  not  go  into  an  elabo- 
rate investigation  of  the  subject  involved.  We  con- 
tent ourselves  with  referring  to  and  following  the 
case  of  Osboiirne  v.  Mobile,  16  Wall.  R.,  479.  In 
that  case  an  ordinance  of  the  city  of  Mobile  re- 
quired that  every  express  company  or  railroad 
company  doing  business  in  that  city,  and  having  a 
business  beyond  the  State,  should  pay  an  annual 
license  of  $500,  which  should  be  deemed  a  first 
grade  license.  All  such  companies  doing  business 
within  the  State  should  pay  for  license  $100,  being 
a  second  grade  license;  and  those  doing  business 
within  the  city,  only  $50,  a  third  grade  license. 
It  was  held  that  this  ordinance  was  not  void  as 
to  a  Georgia  express  company  having  a  business 
office  in  the  city,  and  was  not  repugnant  to  the 
provision  of  the  Federal  Constitution  vesting  in 
Congress  the  power  to  regulate  commerce  among 
the   several   States. 

No  distinction  is  perceived  in  the  principle  be- 
tween the  above  case  and  the  cases  now  under 
discussion.  The  Circuit  Judge  held  in  accord  with 
this   view. 

We  affirm  his  judgment,  and  hold  the  statute 
valid. 
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The   State  v.  B.  Kennedy. 

Attornkt-GenbrXl.  Fee$.  Unlawful  earryiug  arms  Upon  con- 
viction for  nnlawfully  carrying  a  pistol,  the  Attorney -General 
is  not  entitled  to  a  fee  of  twenty  dollars,  but  only  to  the  fee 
aliuwed  by  law  for  convictions  in  misdemeanors. 


FROM   8HELBT. 


Appeal  in  error  from  the  Criminal  Court  of 
Shelby    County.      L.   B.   Horrigan,   J. 

T.  W.   Brown  for  Attorney-General. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

The  defendant  was  indicted  under  the  Act  of 
1871,  for  carrying  a  pistol  other  than  an  army  or 
navy,  or  such  as  used  in  civilized  warfare,  and 
that  not  openly  and  in  his  hand,  as  required  by 
the  above  statute.  The  defendant  submitted  his 
case,  and  was  fined  fifty  dollars,  and  also  adjudged 
that  he  should  be  confined  in  the  county  work- 
house at  hard  labor  for    sixty  days. 

There  being  no  objection  to  this  judgment,  .it 
must  be  afiirmed. 

But  in  addition  to  the  above,  the  Attornev- 
General  moved  the  Court  for  instructions  to  the 
Clerk  to  tax  a  fee  of   twenty  dollars  for  obtaining 
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the  conviction ;  which  was  adjudged  in  his  favor, 
provided  the  defendant  secured  the  fine  and  costs, 
but  if  the  county  had  it  to  pay,  it  was  held  that 
only  the  fee  in  misdemeanor  cases,  under  like  cir- 
cumstances,  was  to  be  taxed. 

We  suppose  the  case  is  here  to  test  the  cor- 
rectness  of    the  fee   of   twenty  dollars   as  ordered. 

The  Criminal  Judge  ordered^  the  twenty  dollars 
to  be  taxed,  as  the  fee  of  the  Attorney-General, 
under  section  4761  of  the  Code,  which  provides: 
"The  Attorney-General  is  entitled  to  a  tax  fee  of 
twenty  dollars  in  each  case  where  a  defendant  is 
convicted  of  any  of  the  offenses  enumerated  in 
this   article*" 

The  offenses  enumerated  before  this  section  in 
this  article  are  "  carrying  Bowie  knives,  Arkansas 
toothpicks,  and  drawing  such  weapons  or  cutting 
with   them." 

On  referring  to  the  original  Act,  in  Nicholson's 
Revisal,  it  is  seen  that  the  section  of  the  Code 
above  cited  is  taken  from  the  5th  section  of  the 
Act  of  1837,  and  this  tax  fee  was  allowed  only 
in  the  cases  enumerated,  intended  to  put  down  the 
use  of  the  Bowie  knife  and  like  weapons.  On 
the  settled  principle  of  construction,  that  in  the 
compilation  of  the  Code  the  former  law  was  in- 
tended to  be  embodied,  unless  a  purpose  to  change 
is  clearly  shown,  it  .  might  well  be  held  that  the 
Code  meant  no  more  than  to  embody  the  old 
statute,  ^and  apply  to  the  cases  provided  for  by  it. 
Be  this  as  it  may,  the   oftense  for  which  the  party 
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is  indicted  is  not  included  in  the  article,  but  is 
created  by  a  statute  subsequent  to  the  Code.  So 
that  it  is  not  within  the  letter  of  the  section,  as 
it  does  not  appear  to  be  within  its  spirit  or 
purpose. 

However  commendable  it  may  be  in  our  Judges 
strictly  to  enforce  the  law  against  the  practice  of 
carrying  pistols,  and  however  much  we  feel  in- 
clined to  sustain  them  in  such  efforts,  we  do  not 
think  proper  to  go  beyond  a  reasonable  limit  in 
inflicting  punishment,  by  construing  a  statute  beyond 
its  fair  meaning,  to  reach  the  case,  and  thus  in- 
crease the  penalties  beyond  what  is  imposed  by 
the  Legislature.  We  therefore  hold  the  Attorney- 
General  is  not  entitled  to  the  tax  fee  of  twenty 
dollars  in  such  cases,  but  only  to  the  fee  allowed 
by   law  for  convictions    in    misdemeanors. 

15 — VOL.  4. 
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Thk   State  v.  James  A.  Anderson. 

Criminal  Law.  Indictment  of  executors,  guardians,  etc.  Act  of 
March  9,  1875.  An  indictment  of  an  executor,  administrator^ 
guardian  or  trustee,  under  the  Act  of  March  9,  1875,  for  con- 
verting money  to  his  own  use  and  failing  to  pay  over  trust 
funds,  must  contain  averments  that  a  settlement,  voluntary  or 
compulsory,  has  been  made,  that  the  monej'  has  not  been  paid 
over,  that  Judgment  has  been  obtained,  and  fl.  fa-  thereuu  re- 
turned nulla  bona. 


FROM     SHELBY. 


Appeal  in  error  dfrom  the  Criminal  Court  of 
Shelby   Couuty.     L.   B.   Horrigan,   J. 

Attorney-General  Lea  for   The   State. 

T.  "W.   Brown  and  L.   E.  Wright   for  Anderson. 

TuRNEY,   J.,   delivered  the   opinion   of   the   Court. 

On  the  9th  of  March,  1875,  the  Legislature 
passed  an  Act  entitled  "An  Act  to  punish  execu- 
tors, administrators,  guardians  or  trustees  for  con- 
verting to  their  own  use  and  benefit  and  failing 
to   pay   over   trust    funds." 

Section  1  provides  that  "Any  executor,  adminis- 
trator, guardian  or  trustee,  holding  trust  funds,  who 
shall  wilfully  and  maliciously  convert  to  his  own  use 
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and  benefit  any  moneys,  notes,  stocks,  bonds,  or 
other  evidences  of  value,  of  whatever  nature  and 
description,  the  assets  of  the  estate  for  which  he 
is  executor,  administrator,  guardian  or  trustee,  and 
on  final  settlement  shall  fail  to  pay  to  those  en- 
titled to  the  funds  thus  entrusted  to  and  due  from 
such  executor,  administrator,  guardian  or  trustee, 
when  the  same  are  not  paid  and  cannot  be  col- 
lected by  due  process  of  law,  shall  be  adjudged 
guilty  of  felony  before  any  competent  Court,  and 
on  conviction  shall  be  punished  by  imprisonment 
in  the  penitentiary  not  less  than  one  year  and  not 
more  than   ten  years." 

In  August,  1878,  the  defendant  was  qualified  as 
administrator  of  the  estate  of  Maggie  Williams. 
At  the  January  term,  1880,  of  the  Criminal  Court 
of  Shelby  county  he  was  indicted,  the  indictment 
charging  that  he  had  received  into  his  possession,  as 
such  administrator,  a  large  sum  of  money,  of  the 
value  of  $1,300,  which  he  had  wilfully,  maliciously, 
feloniously  and  fraudulently  converted  to  his  own  use 
and  benefit.  That  his  term  of  office  as  public  ad- 
ministrator had  expired,  his  successor  had  been  ap- 
pointed, and  his  letters  as  administrator  of  the  estate 
of  Maggie  Williams  revoked.  That  the  Probate 
Court  had  ordered  and  commanded  him  to  pay  over 
to  those  entitled  to  receive  the  same  all  the  money 
which  had  been  received  by  him,  or  assets  belonging 
to  said  estate,  and  by  him  held  in  trust,  etc.,  which 
he  failed  to  do.  That  he  failed  and  refused  to 
make   a   settlement  of    his  accounts  as   administrator. 
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The  Judge  of  the  Criminal  Court  quashed  the 
indictment   of   his   own   motion. . 

To  sustain  an  indictment  for  the  offense  created 
and  defined  by  the  Act,  it  is  necessary  to  aver 
and  prove  that  there  liad  been,  before  the  finding 
of  the  indictment,  a  final  settlement  by  the  party 
accused,  made  either  voluntarily  by  him,  as  pro- 
vided by  statutes,  or  by  compulsion  through  the 
instrumentality  of  a  court  of  competent  jurisdic- 
tion. It  must  also  b^  averred,  and  proved  that 
the  amount  due  has  not  been  paid  over.  It  must 
also  be  averred  and  proved  that  the  amount  due 
cannot  be  collected  by  due  process  of  law,  which 
latter  averment  necessitates  the  further  one  of  the 
existence  of  a  judgment  or  decree  from  which  such 
process   has   been   issued   and  returned    nulla  bona. 

Such  averments  are  not  made  here,  and,  as 
appears  on  the  face  of  the  indictment,  cannot  be 
made. 

Affirmed 
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The   State  v.  Miles  Ellison. 

Cbiminal  Law.  Former  acquittal.  An  acquittal  of  the  charge  of 
stealing  a  hog  is  not  a  bar  to  a  subsequent  indictment  for  wan- 
tonly and  willfully  killing  the  hog. 


FROM     SHELBY. 


Appeal  in  error  from  the  Circuit  Court  at 
Bartlett,  Shelby  County.      T.  D.   Eldridge,    J. 

Attorney  General  Lea   for  The   State. 

W.   G.  Reeves  for  Ellison. 

Freeman  J.,  delivered  the  opinion  of    the  Court. 

Defendant  was  indicted  for  wantonly  and  wil- 
fully killing  a  hog.  He  had  been  previously  in- 
dicted for  the  larceny  of  the  same  hog,  but  had. 
been  acquitted.  He  pleads  this  fact  as  once  in 
jeopardy,  in  bar  of  the  present  indictment,  and 
his  plea  was  held  good  by  the  Judge    below. 

In  this  there  was  error.  The  offense  of  ma- 
liciously or  wantonly  killing  the  stock  of  another 
in  no  wise  involves  the  idea  of  stealing  a  hog, 
nor  does  the  stealing  a  hog  involve,  as  a  necessary 
part  of  the  offense,  the  act  of  wantonly  killing  it. 
A  man  may  well  steal  a  hog  alive  and  not  kill  it 
at  all. 
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The  principle  of  the  case  of  Fiddler  v.  StatCj 
7  Hum.,  508,  that  whatever  is  a  necessary  ingre- 
dient in  the  offense  for  which  the  party  was  tried, 
but  must  be  considered  as  having  been  passed  on 
in  the  former  trial,  is  a  correct  one,  but  has  no 
application   to   the   facts   of   this  case. 

Reverse  the  judgment,  and  remand  the  case  for 
further  proceedings. 


Criminal  Law.  Indictment,  Letting  a  house  for  purposes  oj  prosti" 
tution.  An  indictment  wiilch  ciiarges  tliat  tiie  defendant  let  a 
dwelling  house,  well  knowing  tliat  the  lessees  intended  to  use 
it  for  purposes  ^of  prostitution,  and  it  was  so  used,  is  fatallv 
defective. 


FROM    SHELBY. 


Appeal    in    error    from    the    Criminal    Court  of 
Shelby    County.      J.   E.   R.  Ray.  J. 
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Attorney-General  Lea,  for  The   State, 

for  Wheatlev. 
Cooper,  J.,   delivered  the   opinion   of   the    Court. 

The  defendant  was  indicted,  for  that  he  did  un- 
lawfully let  to  certain  persons  named  a  certain 
dwelling  of  his,  '^  then  and  there  well  knowing 
that  the  said  persons  intended  to  use  the  uaid 
dwelling  house  as  a  place  of  resort  for  the  pur- 
pose of  prostitution  and  lewdness,  and  the  said 
dwelling  house  was  so  used  and  occupied  for  the 
purposes  aforesaid/* 

The  indictment  was,  upon  motion  of  the  de- 
fendant, quashed,  and  the  Attorney-General  appealed. 

The  indictment  is  for  letting  a  house,  knowing 
that  the  lessee  intended  to  use  it  for  the  purposes 
mentioned,  the  house  being  actually  used  for  those 
purposes.  In  England,  it  seems  to  be  settled  that 
the  landlord  is  not  punishable  when  the  keeping 
of  the  house  for  illicit  purposes  is  the  exclusive 
act  of  the  lessee.  In  America,  the  weight  of 
authority  seems  to  treat  the  act  of  letting  as  an 
attempt  to  commit  the  offense,  and  the  subsequent 
keeping  as  making  the  landlord  liable  jointly  with 
the  lessee  for  the  nuisance :  1  Bis.  Crim.  Law, 
sec.  1090,  et  seq.  The  indictment  in  this  case  is 
probably  fatally  defective  as  not  charging  either 
offense,  but  merely  a  letting  with  knowledge  of  the 
lessee's  purpose.  If,  however,  the  indictment  be 
treated    as    charging    an    attempt,    the    question    is 
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squarely  presented  whether  mere  knowledge  of  the 
lessee's  purpose,  without  more,  is  sufficient.  If  the 
charge  had  been  that  the  premises  were  let  to  be 
used  for  the  illegal  purpose,  there  is  a  strong  in- 
timation that  the  indictment  would  be  good:  ChU- 
dress  v.  Nashville,  3  Sneed,  347.  And  mere  knowl- 
edge might  be  sufficient  in  those  States  in  which 
such  knowledge  renders  a  transaction  illegal:  Benj. 
on  Sales,  sec.  506.  But  in  this  State  we  have 
adopted  the  distinction  between  knowledge  of  the 
proposed  illegal  use  and  actual  intent  to  aid  in 
the  unlawful  purpose:  Henderson  v.  Waggoner,  2  Lea, 
133 ;  Jones  v.  Planters  Bank,  9  Heis,  455.  To 
vitiate  a  contract,  the  illegal  act  or  purpose  must 
form  a  part  of  the  consideration:  Thruston  v. 
Marshall,  3  Lea,  740. 

There   is   no   error  in  the  judgment  of  the  Court 
below,   and   it   must    be   affirmed. 
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J.  B.  Hills  et  al.  v.  D.  F.  Goodyear. 

1.  iBviDKNCB.    Prq^nderance,    As  a  general  rule,  a  mere  prepon- 
derance of  evidence,  however  slight,  must  prevail  in  civil 


3.  Sams.  Same.  lAM.  Slander,  An  exception  to  this  rule  has 
been  made  In  actions  for  libel  or  slander,  where  the  defendant 
relies  in  Justification  on  the  truth  of  the  defamatory  charge. 

3.  Same.  Same.  PremmpHcn  of  law.  In  other  civil  cases  involving 
issues  charging  or  implying  crime,  the  general  rule  of  the  prepon- 
derance of  evidence  prevails,  but  the  presumption  of  law  in  favor 
of  innocence,  and  evidence  of  good  character,  if  produced,  must 
be  taken  into  consideration  by  the  jury  in  ascertaining  on  which 
side  the  preponderance  exists* 

4.  Samie.  Same,  It  is  not  the  preponderance  of  evidence  in  rela- 
tion  to  particular  facts  in  the  cause,  but  the  preponderance  of 
the  entire  evidence  on  the  issues  Joined,  weighed  in  connection 
with  the  presumptions  of  law  in  favor  of  innocence,  which 
should  prevail  in  such  a  case. 

5.  Same.   Same.   Charge  of  Court,  The  charge  in  this  case,  although 

not  accurately  defining  the  proper  rule,  held  not  to  be  so  er- 
roneous as  to  require  reversal,  under  the  circumstances  dis- 
closed by  the  record. 


FROM    SHELBT. 


Appeal    in     error    from    the     Circuit    Court    of 
Shelby   County.      C.  W.  Hbiskbll,  J. 

Humes  &  Poston  for  Hills. 

J.  R.  &   W.   S.  Plippin    and    R.   D.  Jordan  for 
Goodyear. 


4L  233 
Ud       23 


284  JACKSON : 


Hills  V.  Goodyear. 


Cooper,  J.,    delivered  the  opinion   of    the  Court. 

In  December,  1871,  Hills  bought  the  interest  of 
Goodyear  in  their  partnership  business,  agreeing  to 
assume  and  pay  the  partnership  debts,  and  giving 
Goodyear  a  bond,  with  sureties,  to  indemnify  him 
against  them. 

This  suit  was  brought  by  Goodyear  on  the 
bond  against  Hills  and  his  sureties,  to  recover  the 
amount  of  a  note,  alleged  to  be  a  partnership 
note,  which  he  had  been  compelled  to  pay.  Issues 
were  joined  on  the  pleas  of  covenants  performed, 
set-off  by  account  for  money  had  and  received, 
and  that  the  note  was  not  covered,  nor  intended 
to   be   covered  by  the   bond   of   indemnity. 

The  plaintiff  recovered  judgment,  and  the  de- 
fendant  appealed  in   error. 

The  bill  of  exceptions  says  that  the  plaintiff 
offered  evidence  tending  to  show  that  after  his  sale 
he  was  compelled  to  pay,  and  did  pay,  a  note  of 
the  firm,  dated  April  12,  1871,  for  J250,  which  is 
set   out  in   the   record. 

The  defendant  then  ofiered  evidence  tending  to 
show  that  the  note  was  the  individual  note  of  the 
plaintiff,  not  of  the  firm;  that  the  money  received 
on  it  was  handed  to  the  book-keeper  of  the  firm 
without  explanation,  placed  to  the  credit  of  the 
plaintiff,  and  used  in  paying  a  note  of  the  firm  in 
bank;  that  the  plaintiff  drew  out  cash  at  various 
times,  amounting  to  $143,  against  his  individual 
credit;    that,   although   the   note   shown   in    evidence 
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was  signed  in  the  firm  name,  it  was  not  the  note 
given;  that  the  plaintiff's  own  note  was  originally 
given,  and  the  note  exhibited  made  by  plaintiff, 
just  before  the  bringing  of  the  suit,  for  the  pur-^ 
pose  of  being  used  in  the  suit,  and  never  delivered 
to  the  payee;  that  plaintiff,  in  November,  1871, 
collected  certain  specified  accounts  due  the  firm,  and 
never  paid  the  money  into  the  firm  nor  reported 
collections,  and  that,  at  the  date  of  the  sale,  the 
books   showed   the   claims   uncollected. 

The  plaintiff,  in  rebuttal,  offered  evidence  tend- 
ing to  prove  that  he  did  not  draw  out  cash  against 
the  credit  of  ?250;  that  the  note  was  originally 
the  firm  note,  not  his  note;  that  he  notified  de- 
fendant that  it  was  outstanding  before  the  sale ;  that 
he  promptly,  on  December  5th,  1871,  entered  on  the 
books  a  part  of  his  alleged  collections,  paid  over  the 
residue  to  the  firm,  and  gave  the  book-keeper  a 
memorandum  thereof   to   be   entered   on    the    books. 

The  defendant  then  offered  evidence  that,  al- 
though there  was  an  entry  on  the  books  under  the 
date  of  December  5th,  1871,  in  the  plaintiff's  hand- 
writing, it  was  made  after  the  purchase,  and  was 
fraudulently  altered  to   the  other   date. 

The  plaintiff  then  offered  evidence  of  his  good 
reputation  for  honesty,  integrity  and  veracity,  which 
was  admitted  upon  the  defendant's  attorney  stating 
that  his  client  intended  to  insist  that  the  note  in 
controversy  was  forged  by  the  plaintiff';  that  the 
plaintiff  fraudulently  withheld  moneys  collected  by 
him«   and   made   false   entries   on   the  books. 
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The  bill  of  exceptions  says  that  the  charge  of 
the  Judge  is  not  set  out,  as  it  was  believed  to  be 
correct,  except  the  following  charge,  excepted  to 
at  the  time,  which  was  the  only  charge  on  the 
particular  point:  "That  inasmuch  as  the  facts  set 
up  as  a  defense  involved  serious  charges  of  moral 
dereliction  against  the  plaintiff,  they  must  be  es- 
tablished clearly,  and-  to  the  entire  satisfaction  of 
the    jury." 

The  defendant  requested  the  Judge  to  charge  as 
follows,  which  he  refused  to  do :  "A  preponderance 
of  the  evidence,  however  slight,  is  sufficient  for 
the  jury  to  find  any  fact  involved  in  this  cause, 
although  the  finding  of  such  fact  may  establish, 
the  grossest  misconduct,  or  even  criminal  miscon- 
duct,  upon   the   part  of   the   plaintiffl" 

The  only  errors  relied  on  for  reversal  are  as- 
signed upon  the  charge  made  and  the  charge  re- 
fused. 

The  distinction  between  civil  and  criminal  cases 
in  respect  to  the  degree  or  quantity  of  evidence 
required  to  justify  the  finding  of  the  jury  is  well 
settled.  In  criminal  trials,  the  minds  of  the  jury, 
in  favor  of  life  and  liberty,  must  be  convinced 
beyond  a  reasonable  doubt :  2  Greenl.  .  Ev.,  sec.  29. 
In  civil  cases,  the  duty  of  the  jury  is  to  weigh 
the  evidence  carefully,  and  to  find  for  the  party  in 
whose  favor  it  preponderates,  although  their  minds 
be  not  satisfied  beyond  a  reasonable  doubt.  As  a 
general  rule,  a  mere  preponderance  of  evidence^ 
however     slight,     must     necessarily     turn    the    scale: 
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Chapman  v.  McAdamSj  1  Lea,  500;  Knowles  v.  Scrib' 
ner^  57  Me.,  497;  Gordon  v.  Parmelee^  15  Gray, 
413;    2   Whart.   Ev.,   sec.    1246,   note.  1. 

At  an  early  day,  one  exception  to  this  rule  was 
recognized,  which  is  yet  sustained  by  the  weight 
of  authority.  If,  in  an  action  for  libel  or  slander, 
the  defendant  rely  in  justification  upon  the  truth 
of  the  defamatory  charge,  he  is  held  to  prove  it 
beyond  a  reasonable  doubt:  Chalmers  v.  Shackell,  6 
C.  &  P.,  478;  Woodbeck  v.  Keller,  6  Oow.,  118; 
2   Greenl.   Ev.,   sec.   426. 

Following  the  exception,  it  has  been  held  in 
this  State  that  a  plea  justifying  a  charge  of  per- 
jury must  be  sustained  by  two  witnessess,  or  one 
witness  with  strong  corroborating  circumstances : 
CouUer  v.  Stuart^  2  Ter.,  225.  It  has  also  been 
held  that  a  plea  of  justification  not  sustained  is 
adding  aggravation  to  injury:  Wilson  v.  jNations,  5 
Ter.,  211.  The  logical  result  would  be  that  proof 
tending  to  prove  the  truth  of  the  charge,  but  fall- 
ing short  of  establishing  it,  ought  to  be  inadmis- 
sible. Yet,  after  a  struggle,  both  in  England  and 
in  the  majority  of  the  States  of  the  Union,  it  has 
been  settled  that  facts  and  circumstances  tending  to 
prove,  but  not  proving  the  truth  of  a  charge,  may 
be  received  in  mitigation,  even  where  there  is  a 
plea  of  justification :  West  v.  Walker,  2  Swan,  32 ; 
2  Greenl.  Ev.,  sec.  425.  Some  of  the  State  Courts, 
"with  less  justice  though  better  logic,"  have  held 
otherwise:  Btish  v.  Prosser,  11  N.  T.,  347;  Knight 
V.   Foster,   39  N.    H.,   676.       The  reason  for  the  ex- 
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ception  from  the  general  rule  has  been  well  stated 
by  Depue,  J.,  in  a  recent  opinion  of  the  Court  of 
Errors  and  Appeals  of  New  Jersey :  "  In  putting 
his  justification  on  the  ground  of  the  plaintiff's 
guilt  of  the  accusation,  the  defendant  undertakes 
to  prove  the  plaintiff 's  guilt,  which  comprises  not 
only  the  doing  of  the  act,  but  also  the  intent 
which  the  law  denounces  as  criminal : "  Kane  v^ 
Hibernia  Ins.  Co.,  17  Am.  Law  Reg.,  294.  Four 
of  the  Judges  of  that  Court  reserved  the  point, 
which  was  not  then  actually  before  the  Court, 
whether  there  ought  to  be  any  exception  from  the 
general  rule  in  this  class  of  cases.  And  the  mere 
preponderance  rule  was  applied  to  such  a  case  in 
Ellis  V.   BuzzeU,   60   Maine,   209. 

The  tendency  of  modern  decisions  is  to  do 
away  with  any  exception  to  the  rule.  A  striking 
instance  is  found  in  the  analogous  cases  of  suits 
upon  fire  policies,  where  the  defense  is  that  the 
property  insured  was  wilfully  burned  by  the  plain- 
tiff himself.  There  is  an  early  English  decision 
to  the  effect  that  the  crime,  in  such  a  case,  should 
be  80  fully  proved  as  to  warrant  a  finding  of  a 
verdict  of  guilty  upon  an  indictment :  Thurtell  v. 
Beaumont,  1  Bing.,  339.  It  appears,  however,  from 
the  cases  cited  in  the  note  to  2  Whart.  Ev.,  sec. 
1246,  and  a  discriminating  collation  of  the  authori- 
ties in  17  Am.  Law  Reg.,  302,  that  only  two 
States,  Illinois  and  Florida,  have  followed  this  de- 
cision, while  it  has  been  repudiated,  and  the  rule 
of  a    mere    preponderance    ot    evidence    aDolied    to 
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such  cases,  in  the  States  of  Vermont,  Massachusetts^ 
Kentucky,  Missouri,  Louisiana,  and  Wisconsin,  and 
in  the  Courts  of  the  United  States  in  the  sixth 
and  seventh  circuits.  And  in  Kane  v.  Hibernia  Ins. 
Co.j  ut  supra^  the  highest  Court  of  New  Jersey, 
by  the  unanimous  vote  of  the  eleven  Judges  sit- 
ting, adopted  the  latter  view,  the  learned  Judge 
who  delivered  the  opinion,  undertaking  to  show 
that  the  original  decision,  making  this  class  of 
cases  an  exception  to  the  general  rule  of  the  pre- 
ponderance of  evidence,  has  been  ignored  of  late 
years  in  England.  The  exception  is  still  laid  down 
as  law  in  2  Greenl.  Ev.,  sec.  408,  although  the 
only  American  authority  cited  is  to  the  contrary 
(Hoffinan  v.  Western  Ins.  Co,^  1  La.  Ann.,  216), 
and  is  approved  in  1  Taylor  on  Ev.,  97a.  It  ie 
dissented  from  by  Mr.  Wharton,  ut  supra,  and  by 
Mr.  May  in  an  article  in  10  Am.  Law  Eev.,  642, 
The  general  rule  has  been  adhered  to  in  other 
cases  involving  issues  charging  or  implying  crime. 
In  an  action  on  a  promissory  note,  it  has  been 
held  that  the  defense  that  the  note  was  obtained 
by  false  and  fraudulent  representations  might  be 
sustained  by  a  preponderance  of  evidence,  as  in 
other  civil  cases,  although  the  defense  was  based 
on  a  charge  of  fraudulent  representations  such  as 
might  be  the  subject  of  a  criminal  prosecution : 
Gordon  v.  Parmelee,  15'  Gray,  413.  So,  where  the 
action  was  in  trespass  for  burning  the  plaintiff's 
building,  and  the  evidence  showed  that  the  defend- 
ant,   if    guilty     of    trespass,    had    set     fire    to    the 
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building  designedly,  and  waa  guilty  of  the  crime 
of  arson,  the  Court  held  that  the  issue  might  be 
determii^d  by  the  fair  preponderance  of  evidence : 
Bradish  v.  BlisSj  85  Vt.,  826.  So,  where  the  action 
was  on  a  statute  which  gave  the  right  to  recover 
the  treble  value  of  property  feloniously  taken : 
Munson  v.  Atwoody  80  Conn.,  102.  So,  in  trover, 
where  the  evidence  was  such  as  to  involve  a  charge 
of  larceny:  Bissel  v.  Wert^  35  Ind.,  64.  So,  in  a 
bastardy  case:    Knowles  v.    Seribner^   67    Me.,    497. 

It  does  not  follow,  however,  that  a  party  who 
is  charged  in  a  civil  case  with  crime  or  moral 
dereliction,  may  not  have  the  benefit  of  good 
character  and  the  presumptions  of  law  in  favor  of 
innocence.  Evidence  of  good  character  is  admitted 
in  criminal  prosecutions  because  the  intent  with 
which  the  act,  charged  as  a  crime  was  done,  is 
of  the  essence  of  the  issue,  and  the  prevailing 
character  of  the  defendant's  mind,  as  evidenced  by 
his  previous  habits  of  life,  is  a  material  element 
in  discovering  that  intent.  Upon  the  same  prin- 
ciple, the  like  evidence  ought  to  be  admitted  in  all 
other  cases,  whatever  be  the  form  of  proceeding, 
when  the  intent,  to  be  found  as  a  fact,  is  involved 
in  the  issue :  1  Greenl.  Ev.,  sec.  54,  note ;  Buan 
V.  Perry  J  8  Caines,  120;  Fowler  v.  Mtna  Ins.  Co.j 
6  Cow.,  675;  Townsend  v.  Graves  8  Paige,  455; 
Our  decisions  are  in  accord:  Scott  v.  Fletcher^  1 
Tenn.,  488;  Henry  v.  Brown,  2  Heis.,  218,  Spears 
V.  International  Ins.   Co.,  1  Bax.,  870. 
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The  admir^sion  of  evidence  of  character  h  not 
^kssigned    as   error   in   the   case   now   before   us. 

The  law  in  all  cases,  civil  or  criminal,  presumes 
innocence.  Obviously,  therefore,  to  create  a  pre- 
ponderance of  evidence  in  a  civil  case,  where  crime 
is  imputed  to  one  party,  the  other  party  assumes 
the  burden  of  not  only  overcoming  the  evidence 
of  his  opponent,  by  a  preponderance,  but  of 
overcoming  also  the  presumption  of  law  in  favor 
of  the  innocence  of  his  adversary.  In  other  words, 
there  is  no  preponderance  on  the  side  of  the 
charge  of  guilt,  unless  the  evidence  is  sufficient  to 
overbalance  the  opposing  presumption  as  well  as 
the  opposing  evidence,  including  evidence  of  char- 
acter: Knouies  v.  Scribner,  57  Me.,  497;  Mils  v. 
Buzzell,  60  Me.,  209,  Bradish  v.  Bliss,  35  Vt.,  326. 
The  difficulty  has  been  in  so  wording  a  charge  as 
to  give  the  party  implicated  the  benefit  of  the  law 
without  breaking  down  the  distinction  between  civil 
and  criminal  cases,  there  being  clearly  no  interme- 
diate rule  between  the  general  rule  in  the  one 
dass  and  the  general  rule  in  the  other:  Bradish 
V.  Bliss,  35  Vt.,  326.  The  difficulty  will  be  found 
illustrated  in  the  cases  just  cited,  and  in  Rothschild 
V.  Ins.  Co.-,  62  Mo.,  356,  and  Thayer  v.  Boyle,  30 
Me.,  475.  The  result  has  been  to  construe  charges 
liberally,  leaving  a  margin  for  the  exercise  of  ju- 
dicial discretion  in  the  particular  case.  Strictly 
speaking,  the  application  of  the  general  rule  by 
which  the  jury  is  guided  in  finding  a  verdict  i« 
16 — VOL.  4. 
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not  affected  by  the  fact  that  evidence  of  character 
has  been  properly  introduced,  or  a  case  made  for 
the  operation  of  the  rule  of  legal  presumption  in 
favor  of  innocence.  A  mere  preponderance,  how- 
ever slight,  will  still  suffice  to  turn  the  scale,  but 
to  sustain  a  finding  of  crime,  it  must  be  a  pre- 
ponderance sufficient  to  outweigh  the  opposing  evi- 
dence, including  evidence  of  good  character,  if  any, 
and  the  presumption  in  favor  of  innocence.  The 
Court  should  instruct  the  jury  upon^the  legal  effect 
of  the  evidence  of  character  or  presumption  of 
innocence,  and  it  is  the  duty  of  the  jury  to  weigh 
these  elements,  in  connection  with  the  other  proof, 
in  arriving  at  a  conclusion  on  which  side  the  pre- 
ponderance  exists. 

If,  therefore,  upon  the  idea  that  the  Judge,  iu 
the  case  before  us,  was  bringing  the  criminal  rule 
of  evidence  into  a  civil  case,  the  defendant  had 
presented  a  request  embodying  a  correct  exposition 
of  the  true  rule,  he  would  have  been  clearly  en- 
titled to  it.  He  had,  by  tl^e  course  he  chose  to 
pursue,  made  crime,  involving  a  felonious  intent, 
an  element  of  defense,  although  not  necessarily  em- 
braced in  his  pleading,  nor,  perhaps,  essential  to 
his  defense.  The  plaintiff  became,  thereby,  entitled 
to  the  benefit  of  his  character,  if  good,  and  to 
the  presumption  in   favor   of   innocence. 

The  defendant  was  not,  therefore,  entitled  to  the 
charge  as  embodied  in  his  request.  It  would  have 
been,  in  the  form  in  which  it  was  presented,  under 
the  ^  facts    of   the    case,    altogether    misleading.      It 
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was  not  the  mere  preponderance  of  the  testimony 
on  any  fact  involved  in  the  cause  which  must 
decide,  but  the  preponderance  of  the  entire  evi- 
dence on  the  issue  joined,  including  that  relating 
to  character,  and  taking  into  consideration  the  pre- 
sumption of  innocence.  The  "  preponderance  of 
testimony,"  moreover,  means  "the  weight,  credit 
and  value  of  the  aggregate  evidence  on  either 
side,"  upon  the  issues  joined,  not  upon  particular 
facts :     Coles   v.   Wreckery   2   Tenn.   Leg.   Rep.,    14. 

The  only  doubt  is  as  to  the  correctness  of  the 
charge  given.  If  his  Honor  had  called  the  atten- 
tion of  the  jury  to  the  testimony  touching  charr 
acter,  and  the  presumption  in  favor  of  innocence, 
and  had  then  said  to  them  that  the  charges  must 
be  "established  clearly  and  to  the  entire  satisfac- 
tion of  the  jury,"  the  language  would,  perhaps, 
be  subject  to  the  criticism  that  it  approximated  too 
nearly  to  the  rule  as  usually  announced  in  criminal 
cases.  But  the  bill  of  exceptions  tells  ^  us  that  the 
charge  made  was  all  that  was  said  on  the  subject. 
In  that  view,  the  question  is  whether  the  language 
was  intended  to  lay  down  a  wrong  rule,  or  merely 
states,  in  a  general  way,  what  was  equivalent, 
under  the   circumstances,   to   the  general   rule. 

It  is  conceded  not  to  be  error  for  a  Judge  to 
call  the  attention  of  the  jury  to  the  gravity  of 
the  charge  made  in  such  a  defense  as  was  relied 
on  in  this  case,  and  to  put  the  presumption  of 
innocence  in  the  scales  as  an  element  to  weigh  in 
favor    of    the    plaintiff,    "if    the    evidence    was    not 
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entirely  satisfactory :  **  Kane  v.  ERbernia  Ins.  Co.. 
ut  supra;  Scott  v.  Ins,  Go.^  1  Dill.,  105;  Huchbergei 
V.   Ins,    Co,,,   4   Bias.,   265. 

The  charge  in  this  case  may  be  fairly  construed 
to  mean,  that,  in  view  of  the  serious  charges  of 
moral  dereliction,  they  must  be]  established  clearly, 
and  to  the  entire  satisfaction  of  the  jury,  other- 
wise the  presumption  of  innocence  and  proof  of 
good  character  should  prevail.  Undoubtedly  the 
litigant  is  entitled,  upon  request,  to  have  the  jury 
instructed  that  the  rule  with  respect  to  the  quan- 
tum of  proof  in  a  criminal  case  is  not  to  be  ap- 
plied in  a  civil  case,  although  the  issue  and  the 
proof  involve  a  charge  of  crime.  But  if  »he  ask 
for  no  such  charge,  and  the  charge  made  does  not 
amount  to  the  criminal  rule,  he  has  no  right  to 
*    complain. 

We  cannot  say  in  this  particular  case  that  the 
charge  is  so  erroneous  as  to  require  a  reversal  of 
the    judgment.      It   will   therefore   be   affirmed. 
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Thomas  B.   Coffee  v.  The  State. 

Ckiminal  Law.  Unlawful  weapons.  Self  defense.  The  courts  cannot, 
merely  upon  the  ground  that  the  defendant  was  actinia  in  self 
defense,  sanction  the  use  of  an  unlawful  weapon  in  an  unlaw- 
ful manner,  nor  will  this  Court  revise  the  action  of  the  trial 
Judge  in  inflicting  punishment  left  by  law  to  his  discretion, 
except  in  a  case  of  gross  abuse  of  that  discretion. 


FROM     SHELBY. 


Appeal    in    error  from    the    Criminal    Court    of 
Shelby   County.     L.   B.   Horrigan,  J, 

L.   E.  Wright  for    Coffee. 
Attorney-General  Lea  for   The   State. 

Cooper,  J.,   delivered  the   opinion   of   the    Court. 

The  plaintiff  in  error  was  indicted  and  convicted 
for  carrying  a  pistol,  other  than  an  army  or  navy 
pistol,  concealed  about  his  person,  in  the  streets 
of  Memphis.  The  Court  sentenced  him  to  con- 
finement in  the  county  workhouse  for  sixty  days 
and   fined  him   fifty   dollars. 

The   defendant  appealed  in   error. 

The  bill  of  exceptions  shows  that  the  defendant 
was  found  on  the  street  with  a  pistol  concealed 
about  his  person,   as    charged,    and    that   the   pistol 
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was  not  such  as  is  used  in  the  army  or  navy  of 
the  United  States.  It  further  appears  that  the 
defendant  is  a  peaceable  man,  not  in  the  habit  of 
unlawfully  carrying  weapons;  that  his  life  had  been 
threatened  within  the  previous  hour  by  a  dangerous 
and  violent  man,  who  was  in  the  wrong,  and  that 
the  defendant  sent  for  the  pistol  and  armed  him- 
self  for  the  purpose   of   self   defense. 

Upon  these  facts,  an  earnest  and  able  argument 
has  I  been  made  on""  behalf  of  the  defendant,  that 
the  judgment  should  be  reversed  and  a  nolle  prosequi 
entered.  But  it  is  too  clear  for  argument  that 
the  Courts  cannot,  merely  upon  the  ground  that 
the  party  was  acting  in  self  defense,  sanction  the 
use  of  an  unlawful  weapon  in  an  unlawful  manner, 
the  intent  to  use  it  being  clearly  shown:  Day  v- 
State,   5   Sneed  496. 

The  law  prescribes  the  mode  in  which  the  per- 
son of  the  citizen  may  be  protected.  And  if  a 
party  chooses  to  rely  upon  his  rights  of  self  de- 
fense, he  must  take  care,  at  his  peril,  to  use  a 
lawful  weapon  in   a  lawful   manner. 

It  is  true  the  facts  disclosed  may  greatly  ex- 
tenuate the  offense  and  justify  the  trial  Judge  in 
remitting  the  discretionary  part  of  the  punishment. 
This  Court  cannot,  however,  supervise  the  discre- 
tion except  in  a  plain  case  of  abuse.  The  action 
of  the  Court  below  may  be  influenced  not  merely 
by  the  circumstances  of  the  particular  case,  but 
by  the  necessity  of  suppressing  the  commission  of 
that  class   of   offences   in   the   community. 
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As  the  facts  appear  on  paper,  there  are  circum- 
stances iu  this  case  which  do  extenuate  the  guilt 
of  the  defendant.  They  have  doubtless  been  duly 
weighed  by  his  Honor,  the  trial  Judge,  and  may 
be  again   when  the    cause  is   remanded. 

Affirm    the   judgment. 


PflosNix  Insurance   Company  v.  J.   S.  Day. 

Obanceby  Pleading  and  Practice.  Demurrer,  bad  in  part  is  bad 
altogether.  The  Court  will  not  depart  from  the  general  rule  that 
a  demurrer  bad  in  part  is  bad  altogether,  where  a  decision  of 
the  matter  of  demurrer  might  give  one  party  an  unconscientious 
advantage,  and  the  case  presented  by  the  bill  is  proper  for  equi- 
table examination,  although  the  complainant  has  been  negli- 
gent in  making  defense  at  law. 


FROM     SHKLBY. 


Appeal   from    the   Chancery    Court    at    Memphis. 
E.   J.    Morgan,    Ch. 

EsTEs   &  Ellett   for   Complainant. 

Gantt   &  Patterson  for  Defendant,  >  .    • 
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Cooper  J.,   delivered    the  opinion    of    the  Court. 

The  Chancellor  overruled  a  demurrer  to  the  bill^ 
but  permitted  the   defendant  to   appeal. 

On  the  29th  of  April,  1875,  defendant  recovered 
a  judgment  by  default  at  law  against  complainant 
on  a  check  purporting  to  be  drawn  on  the  16th 
of  September,  1873,  by  complainant's  then  secretary, 
in  favor  of  defendant.  The  bill  charges  that  when 
this  check  was  drawn  the  defendant  and  said  sec- 
retary were  engaged  jointly  in  secret  operations  in 
stocks,  and  that  said  check  was  given  as  a  memo- 
randum of  advances  by  defendant  in  said  specula* 
tions;  that  the  secretary  had  no  authority  to  draw 
checks  for  such  a  purpose,  or  to  appropriate  the 
money  of  the  company  to  his  pjivate  use ;  that 
upon  a  settlement  between  defendant  and  said  sec- 
retary, about  the  15th  of  August,  1873,  of  their 
speculations,  it  was  found  that  the  secretary  had 
used  the  funds  of  the  company  in  said  operations 
to  the  amount  of  $8,600,  and  defendant  executed 
his  note  to  complainant,  dated  of  that  date,  for 
$4,300,  his  share  of  these  losses,  and  deposited  the 
same,  with  certain  stocks  and  bonds,  as  collateral 
security  for  its  payment,  in  the  hands  of  the  sec- 
retary for  the  benefit  of  the  company,  which  were 
entered  on  its  books;  that  shortly  afterwards,  and 
before  his  defalcations  were  discovered,  the  secretary 
was  fraudulently  induced  by  the  defendant  to  sur- 
render  the   note   and   securities  to    him. 

The  bill   seeks  to   set  aside  the  judgment  at  law^ 
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aDd  to  hold  the  defendant  liable  for  the  note  and 
Becarities.  The  defendant  is,  and  has  been  since 
its  organization,   a  director  of   the  complainant. 

The  demurrer  to  the  bill  is  general,  assigning 
for  causes,  that  no  sufficient  excuse  is  shown  for 
not  having  made  defense  at  law;  that  the  remedy 
is  at  law,   and   the   bill   multifarious. 

By  the  Code,  sec.  4327,  the  uniting  in  one  bill 
of  several  matters  of  equity,  distinct  and  uncon- 
nected, is  not  multifariousness.  ^  The  bill  is  there- 
fore, not  multifarious,  Nor  has  it  been  disputed 
that  the  complainant  might,  in  equity,  hold  one 
of  its  directors  liable  for  any  of  its  assets  surrep- 
titiously obtained.  There  is,  then,  equity  in  the 
bill,  and  the  other  causes  of  demurrer  which  go 
exclusively  to  so  much  of  the  bill  as  relates  to 
the  judgment  at  law,  being  assigned  as  a  demurrer 
to  the  whole  bill,  are  too  broad,  and  were  properly 
overruled.  The  settled  rule  of  chancery  practice 
is,  that  a  demurrer  bad  in  part  must  be  overruled 
altogether :  Fay  y.  Jones^  1  Head,  442 ;  Bettick  v. 
Wilkins,   7  Heis.,    312. 

This  Court  has  occasionally,  since  the  passage  of 
the  Act  authorizing  an  appeal  by  permission  of 
the  Chancellor  from  his  ruling  on  the  demurrer 
felt  at  liberty  to  so  far  depart  from  the  rule  as 
to  determine  questions  involved,  when  the  decision 
would  greatly  narrow  the  litigation,  find  would  be 
to  the  interest  of  both  parties  :  Riddle  v.  Motley^  1 
Lea,  468.  The  reason  for  this  exccDtion  does  not 
apply    in    the    present    case.       For,    a   decision   sus- 
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taining  the  Chancellor's  decree  would  not  narrow 
the  litigation,  and,  while  a  contrary  ruling  would 
have  that  effect,  it  would  not  be  to  the  interest 
of  both  parties,  and  might  give  the  successful 
party   an   unconscientious   advantage. 

The  check  on  which  the  judgment  was  recovered 
was  secretly  retained  by  the  defendant  until  the 
middle  of  October,  1874.  The  complainant  refused 
to  recognize  its  liability,  and  suit  was  brought  by 
summons  executed  on  the  26th  of  December,  1874. 
The  Board  of  Directors  was  advised  by  the  Presi- 
dent of  the  service  of  the  writ.  It  was  then, 
the  bill  says,  the  duty  of  the  secretary  to  notify 
the  counsel  "  previously  retained."  The  Board 
expected  he  had  done  so.  About  that  time,  how- 
ever, the  then  secretary  became  a  defaulter,  and 
was  discharged.  He  did  not  notify  the  counsel, 
and  told  his  successor  that  he  ^'  expected  the  suit 
was  dropped,"  and  complainant  "believes  that  he 
honestly  thought  so,"  having  been  confidentially  in- 
formed by  his  predecessor  of  the  real  nature  of 
the  transaction.  So  it  was,  no  notice  was  given 
to   counsel,   and   the   judgment  by  default  was  taken. 

These  facts  do  show  negligence  on  the  part  of 
the  complainant  in  making  its  defence  at  law. 
And  we  are  not  prepared  to  say  that  a  director 
of  a  corporation  who  has  brought  suit  against  it 
for  an  individual  demand,  is,  merely  because  he  is 
a  director,  bound  to  notify  the  corporation  of  every 
step  he  proposes  to  take  in  his  suit,  or  estopped 
to   proceed   therein   in   due   course  of  law.      He  can- 
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DOt  complain,  however,  if  the  Court  set-off  his 
negligence  in  his  pleading  in  equity  against  his 
adversary's  negligence  in  pleading  at  law,  and  give 
a  hearing  on   the  merits. 

The  check  sued  on  is  alleged  to  have  grown 
out  of  the  joint  operations  in  stocks  of  himself 
and  the  secretary  who  gave  it,  in  which  the  funds 
oi  the  company  were  used.  This  was  a  plait: 
violation  of  his  duty  as  a  director.  It  is  a  proper 
case,  under  all  the  circumstances,  for  a  trial  of 
all  the  matters  of  the  bill  in  the  Court  of 
Chancery. 

The  Chancellor's  decree  will  be  affirmed,  with 
costs,   and  the  .cause   remanded  for   an   answer. 


Sylvia   D'Arusment  v.  Henry  T.   Jones  et  al. 

Administration.     Upon  Ihe  estate  of  a  person  alive^  void.    Adminis- 
tration upon  the  estate  of  a  living  person  is  absolutely  void. 


FROM    SHELBY. 


Appeal    from   the    Chancery    Court    at    Memphis, 
R.   J.   Morgan,   Ch. 
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W.  M.   Randolph   for  Complainant. 

Humes  &  Poston,  George  Gillham  and  Estes  & 
Ellktt   for  Defendants. , 

McFarland,  J.,  delivered  the  opinion  of  the 
Cour*^ 

The  question  in  this  case  is  the  validity  of  an 
administration   upon   the   estate   of   a    living    person. 

The  complainant  files  this  bill  to  have  satisfac- 
tion of  four  notes  for  J1,000  each,  executed  to  her 
by  William  0.  Harrison  on  the  15th  of  January, 
1861,  and  secured  by  a  deed  of  trust  on  a  tract 
of  land  in  Shelby  county,  which  she  on  that  day 
had  sold  and  conveyed  to  said  Harrison.  She 
states  that  soon  after  the  date  of  said  transaction 
she  left  the  State  of  Tennessee,  and  resided  for 
several  years  in  the  States  of  the  North,  and  after- 
wards in  Europe,  returning  to  this  State  shortly 
before  the  filing  of  this  bill,  April  25th,  1874. 
Upon  her  return  she  discovered  that  during  her 
absence,  to-wit.  on  the  10th  of  August,  1869,  the 
defendant,  David  Whitly,  had  procured  letters  of 
administration  upon  her  estate  from  the  County 
Court  of  Shelby  county,  upon  the  pretext  that  she 
was  dead,  and  as  such  administrator  had  filed  a 
bill  in  the  Chancery  Court  of  said  county  against 
the  personal  representative  and  devisee  of  said 
Harrison  (who  had  died)  and  the  heir  of  the 
trustee  in  the  deed  of  trust  (who  had  also  died) 
to  have  satisfaction  of  said  notes,  alleffinsr  that 
they  had   been   lost    or  mislaid. 
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The  cause  was  compromised,  and  a  decree  ren- 
dered in  favor  of  said  Whitly  for  J3,500,  upon 
condition  that  he  execute  a  bond  with  surety  to 
indemnify  the  estate  of  said  Harrison,  or  the 
devisees  of  said  land,  to  the  extent  of  said  sum 
of  $3,500,  against  all  claims  that  might  be  set 
up  by  complainant,  if  alive,  or  by  any  assignee 
of  said  note.  The  bond  was  executed  and  the 
money  paid.  The  prayer  of  the  bill  is  to  have 
satisfaction  of  the  notes  out  of  the  trust  property, 
but  that  Whitly  and  his  sureties  be  held  liable 
upon  his  aforesaid  bond  to  the  extent  of  the  pen- 
alty  thereof,  in   exoneration   of   the   land. 

It  is  conceded  that  the  material  allegations  of 
the  bill  have  been  established,  but  it  is  maintained 
that  Whitly  acted  in  good  faith  and  with  due 
caution  upon  the  belief  that  complainant  was  in 
fact  dead,  a  belief  justified  by  the  fact  that  she 
had  been  absent  for  more  -than  seven  years,  and 
the  most  diligent  inquiries  among  her  friends  and 
acquaintances  could  discover  no  trace  of  •  her,  and 
it  is  insisted  for  the  defendant  that  the  administra- 
tion of  Whitly  should  be  held  so  far  valid  as  to 
constitute  a  protection  to  innocent  parties  who  in 
good  faith   paid  to  him  money  due  the  complainant. 

A  similar  case  has  never  before  arisen  in  this 
State,  so  far  as  we  know.  It  is  a  question  that 
has  recently  attracted  some  attention.  Previous  to 
the  decision  of  the  Court  of  Appeals  of  New 
York,  in  1875,  in  the  case  of  Bodrigas  v.  East 
River   Savings  Institution^   63    N.  Y.,    485,    it    seems 
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not  to  have  been  doubted  that  such  an  administra- 
tion would  be  absolutely  void.  Chief  Justice 
Marshall  said,  such  an  act  "all  will  admit  is  totally 
void : ".  Geffoth  v.  Ih^azlcr^  8  Cranch,  and  there  are 
numerous  dicta  and  several  decisions  to  the  same 
effect :  Binson  v.  Ivey,  1  Yer.,  306 ;  Allen  v.  Dun- 
dasy  3  Term  R.,  125;  Wilson  v.  Frazler,  2  Hum., 
30 ;  Jochuynsen  v.  Saviiigti  Banky  3  Allen,  87 ;  Taylor 
on  Evidence,  vol.  2,  sees.  1490,  1523.  The  case  in 
63  N.  Y.,  before  referred  to,  raises  the  direct  ques- 
tion. Administration  had  been  granted  upon  the 
estate  of  one  who  had  been  absent  and  not  heard 
from  for  more  than  seven  years,  and  money  col- 
lected from  his  debtor;  It  turned  out  that  he  was 
not  in  fact  dead,  and  the  question  was  whether 
the  payment  made  by  the  debtor  was  a  protection 
against  a  second  demand.  The  Judges  were  divided 
in  opinion — four  to  three — the  majority  holding  the 
payment  a  protection.  The  decision  has  been  se- 
verely  criticised  by  Judge  Redfield  in  15  Am.  Law 
Reg.  It  is  fair,  however,  to  say  that  the  opinions 
present  that  side  of  the  question  with  all  its  force, 
and  show  that  at  least  something  may  be  said  in 
its  favor.  The  argument  may  be  briefly  stated 
thus :  Upon  proof  of  death,  the  Surrogate  was  com- 
pelled to  act  and  grant  administration.  Proof  of 
seven  years*  absence  without  being  heard  from  was 
prima  facia  evidence  of  death  which  the  Surrogate 
might  be  unable  to  rebut,  and  therefore  he  was 
compelled  to  act,  and  grant  the  letters  of  adminis- 
tration.     Armed  with  these  letters,  the  administra- 
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tor  coald  demand  payment,  and  the  debtor  could 
not  resist,  and  therefore,  it  being  a  payment  com- 
pelled  by  law,  the  debtor  oaght  to  be  protected, 
especially  as  it  is  the  acts  of  the  supposed  dece- 
dent in  remaining  absent  without  communicating 
with  his  friends  for  more  than  seven  years  that 
causes  the  injury,  and  consequently  he,  rather  than 
the  debtor,   ought  to  suffer. 

The  decision,  however,  was  to  some  extent 
placed  upon  the  Statutes  of  New  York,  which 
were  assumed  to  be  peculiar  in  this  respect,  that 
is  to  say,  before  administration  can  be  granted  the 
fact  of  the  person's  dying  intestate  shall  be  proven 
to  the  satisfaction  of  the  Surrogate,  who  shall  ex- 
amine the  person  applying  touching  the  time,  place 
and  manner  of  the  death,  and  may  examine  any 
other  persons,  and  for  that  purpose  compel  their 
attendance  as   witnesses. 

While  it  is  conceded  that,  in  general,  the  find- 
ing by  the  Court  of  the  fact  upon  which  the 
jurisdiction  depends  is  not  conclusive  of  the  juris- 
diction, yet  it  is  maintained  that,  as  in  this  in- 
stance, the  Court  was  required  to  hear  evidence'  and 
determine  the  facts,  the  determination  must  be  conclu 
sive  until  revoked,  so  far  as  concerns  third  persons, 
who  had  acted  upon  the  faith  thereof.  It  does 
not  seem  clear  that  an  administration  granted 
under  such  a  statute  would  in  this  respect  be 
different  from  administration  granted  under  a  statute 
simply  authorizing  the  granting  of  administration 
upon    the  estates  of  deceased  persons,  but  it  is  un- 
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necessary  in   the  present  case  to  pursue  this   branch 
of   the  inquiry. 

The    force    of   the    argument    in    favor    of    the 
validity   of   the   administration    seems    to    apply    es- 
pecially   to    a    case    of    this    character,    when   the 
assumption   of   death   rests  upon    the    fact    of   seven 
years'   absence  without  being    he&rd    from,    and  the 
hardship  of   requiring  a  debtor  who  has  recognized 
an  administrator  appointed   under  such  circumstances 
liable  to  a  second  payment,  seems  peculiarly  pointed. 
It  must,  however,   be  in   principle    immaterial   what 
the  proof   of   death   may    be    as    to    the    efiect    of 
the    judgment,    whether    the    Court  find  or  assume 
the   fact   of   death  upon   proof    of   seven    years'   ab- 
sence,   or   upon    testimony    of   witnesses    directly   to 
the  point,  the  question   must  be  the  same;    that  is 
to   say,  is  the  finding  or  assumption  of   the   fact   of 
death    by   the    Probate    Court    conclusive    until    re- 
voked by   the   same   Court,   or    reversed    on    appeal, 
for  we  have    no    statute    authorizing    administration 
to  be  granted  upon   proof   of   seven   years'    absence 
without    being    heard    from.      It    is    simply   a  com- 
mon law  rule    of   evidence,    and    it    has     no    more 
force  than   any   other    evidence    that    may    turn   out 
to  be   untrue.      Administration    granted    upon    such 
evidence  is   no   more   lawful    than    if   granted    upon 
false  testimony  of    witnesses.      It  may  be  the  mia- 
fortune    of   the    parties    in    interest    in    either    case 
that  for  the  time  being  they  are    unable    to    show 
the   real   truth.     In  such  a  case  there  is  real   hard- 
ship in   req^uiring  a  debtor  to   pay  the  second   timey 
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but  such  is  always  the  effect  of  holding,  as  Court« 
are  often  compelled  to  do,  that  former  judgments 
have  been  rendered  without  jurisdiction.  The  de* 
fendants  in  this  case  were  unable  to  defeat  the 
demand  of  Whitly,  because  they  were,  unfortunately, 
unable  to  prove  the  real  truth.  Such  misfortune 
often  occurs.  The  hardship  to  the  debtor  cannot 
be  regarded  greater  than  to  hold  the  creditor  bound 
by  an  administration  of  his  estate  in  his  lifetime. 
To  deprive  him  of  his  property  and  rights  by  a 
proceeding  of  this  character,  to  which,  by  no  sort 
of  construction,  can  he  be  regarded  as  a  party,  is 
a  violation  of  first  principles.  It  is  said,  however, 
that  it  is  the  fault  of  the  supposed  decedent  in 
remaining  absent  for  seven  years  without  communi- 
cating with  friends  that  gives  rise  to  the  presump- 
tion of  death  auil  causes  the  injury,  and  he  ought, 
therefore,  to  be  bound  by  his  own  act.  The  seven 
years'  absence  may  be  wilfull,  or  it  may  be  the 
result  of  insanity,  imprisonment,  or  other  misfor- 
tune.  The  failure  of  friends  and  acquaintances  to 
be  informed  as  to  the  residence  of  the  absent  one, 
or  that  he  still  lives,  may  be  the  result  of  acci- 
dent, or  other  cause.  In  what  cases  the  conduct 
of  a  person  in  remaining  absent  and  conniving  at 
the  acts  of  a  pretended  administrator  should  be 
held  fraudulent  and  an  estoppel,  it  is  unnecessary 
to  inquire,  as  such  is  not  the  present  case. 
Whitly,  to  whom  administration  was  granted  as 
next  of  kin,  turns  out  to  be  in  nowise  related  to 
17— VOL.  4.  ^ 


258  JACKSON : 


D'Anisment  v.  Jones. 


eomplainant,    and    she    could    not    have    anticipated 
such     a    proceeding,   or    be  held    to    have    connived 
at  it  by   remaining  absent.      A    debtor,    in    a    case 
like     the     present,     could     always     obtain     the     in- 
demnity   which    in    this    case    was  obtained,   by   ap- 
plying to   a  Court  of  Chancery,   that  is   a  bond   of 
indemnity   against    the    contingency    of   the    creditor 
returning  alive,   an   indemnity   that,    perhaps,    ought 
to  be  provided   by   statute,   and   there    could    be    no 
more   hardship   in   requiring  the   debtor    to    look    to 
such   a  bond   for   indemnity    than    in    requiring    the 
creditor    to    do    so.       The   money,    when   thus   paid, 
should  be   recovered   back,   either  by  the  debtor  wiio 
has  paid   it,   or  by   the    creditor   who    returns    alive, 
and  if   the   securitv   of   the   bond   fail,   it    would    be 
as  great    a    hardship,    to    say    the    least    of   it,    to 
require  the  creditor   to   lose   it   as  to  throw  the   loss . 
upon   the   debtor.      Therefore   the    question    of  hard- 
ship is  out  of  the  w'ay,  and  the  fact  that  the  admin- 

• 

is.tration  was  granted  upon  the  proof  of  seven 
years'  absence  forms  no  exception  to  the  general 
rule,  and  we  return  to  the  simple  question,  whether 
administration  upon  the  estate  of  a  living  person 
is  valid.  Has  a  Probate  Court,  under  our  statutes 
jurisdiction  to  grant  administration  otherwise  tlian 
upon   the   estates   of    deceased   persons? 

.  Our  statutes  have  not  the  suppose  peculiarity 
of  the  statutes  of  New  York.  They  simply  au- 
thorize administration  upon  the  estates  of  deceased 
persons^  and  if  the  person  be  not  dead,  the  Court 
would  be   Acting   ultra  vires  to   appoint  an    adniinis- 
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trator.  But  it  is  said  the  Probate  Court  has  ju- 
risdiction to  ascertain  the  fact  of  death,  and  its 
judgment  finding  that  fact  is  conclusive  until  re- 
voked  or   reversed.       The  general   principle    is,   that 

the    jurisdiction    being    conceded,    the   judgment    is 
conclusive   of  all    matters   involved,  but   if  -the  juris- 
diction  be    disproven,    then     the    judgment    is    void 
for  all   purposes.       If   it  be   conceded    that    the   ju- 
risdiction  rests   upon    the    existence    of   a    particular 
fact,   then   it  will  not   do    to    say    rhat    the  finding 
of   that  fact  by  the   Court  is  conclusive  r.'^  its   own 
jurisdiction,   for  this   would    be,   to    use    a    common 
expression,   "  reasoning   in  a  circle."      The   judgment 
18  conclusive,   if   the   Court   has   jurisdiction,  and  its 
judgment  that  it  had   jurisdiction    is    conclusive   of 
the   jurisdiction.       There    may    be,    in     some    cases, 
confusion   as  to   what    constitutes    the   jurisdictional 
facts,   but  this   would   seem   to   be   about  as  clear  an 
illustration   of   it  as   could   be   found.      That  a   Pro- 
bate   Court  has  assumed    that    a    certain    person     is 
dead,    and     has    granted     administration    upon     his 
estate,   when   in   fact  he  was   not  dead. 

A  similar  illustration  is  given  by  Chief  Justice 
Marshall.  He  says:  "If  by  any  means  whatever 
a  prize  court  should  be  induced  to  condemn  as 
a  prize  of  war  a  vessel  which  was  never  captured, 
it  could"  not  be  contended  that  the  condemnation 
operated   as  a    change  of   property." 

The  proper  distinction  is  illustrated  in  the  case 
of  Allen  V.  DundaSj  3  Term  Rep.,  125,  where  it 
was   held   that  payment  to   one   named    as    executor 
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in  a  forged  will,  which  bad  been  presented  and 
allowed  in  the  prerogative  court,  was  a  protection 
against  the  demand  of  one  who  had  procured  the 
proceedings  on  the  forged  will  to  be  set  aside  and 
himself  appointed  administrator,  thiSj  upon  the 
ground  that  the  person  being  deady  the  Court  had 
jurisdiction.  But  the  Judges  said  that  if  the 
person  were  not  in  fact  dead,  the  whole  proceed- 
ing would  be  void.  So  that  the  jurisdiction  rests 
upon  the  fact  of  death,  and  this  being  clearly  shown 
untrue,  it  must  result  that  the  entire  proceeding 
was  without  jurisdiction  and  7oid.  For  at  least 
it  sounds  almost  absurd  to  say  that  any  man  is 
to  be  bound  by  the  judgment  of  a  Probate  Court 
that  he  is  dead.  The  argument  that  the  Court 
has  jurisdiction  to  ascertain  the  fact  of  death  is 
fallacious,  for  this  must  assume  that  the  Court 
may  decide  the  question  either  way,  and  if  it  con- 
cludes that  the  person  is  not  dead,  then  it  has  no 
jurisdiction  for  any  purpose.  While  the  Court 
may  hear  evidence  of  the  death,  the  fact  is  gen- 
erally assumed,  and  if  the  Court  undertake  to  put 
its  finding  of  the  fact  in  the  form  of  a  judgment, 
it  gives  it  no  greater  validity.  This  conclusion  is 
sustained  by  the  great  weight  of  authority.  The 
direct  question  was  fully  considered,  in  a  case  pre- 
cisely similar,  by  the  Supreme  Court  of  Ii^assachu- 
setts,  and  this  view  held  by  the  unanimous  opinion 
of  the  Court.  See  Jochumsen  v.  Savings  Bank,  8 
Allen,   87. 

The   principle   is   directly  involved   in  the  case  of 
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TTiompson  v.  Whitman^  18  Wall,  457.  By  the  laws 
of  New  Jersey  it  was  made  unlawful  for  anyone 
not  at  the  time  a  resident  or  inhabitant  of  the 
State,  to  gather  dams,  oysters  or  shell  fish  in  the 
waters  of  that  State,  and  the  law  authorizes  the 
seizure  of  the  vessel  and  its  forfeiture,  which  may 
be  declared  by  any  two  Justices  of  the  Peace  of 
the  county  in  which  the  seizure  occurred.  The 
suit  was  in  the  United  States  Court  against  the 
Sheriff   who  had   carried   away  the   vessel. 

The  defense  was  the  judgment  of  condemnation 
of  two  Justices  of  the  Peace  of  New  Jersey, 
which  judgment  recites  the  fact  that  the  vessel  had  been 
seized  in  their  county.  This  was  held  not  conclusive, 
and  it  being  shown  that  the  seizure  icas  not  in  the 
county,  the  judgment  of  condemnation  was  held 
void. 

Our  own  case  of  Wil.son  v.  Frazier,  2  Hum., 
30,  was  where  administration  was  granted  in  two 
different  counties  about  the  same  time.  Judge 
Reese  said,  "  the  letters  granted  in  the  county  other 
than  the  county  of  the  intestate's  residence  were 
void." 

Other  similar  cases  are  referred  to  in  the  case 
of  Jochumsen  v.  Savings  Bank,  3  Allen,  87.  If 
the  judgment  of  the  Probate  Court  as  to  the  resi- 
dence of  the  intestate  is  free  from  a  collateral 
attack,  it  can  hardly  be  said  that  the  judgment 
of  the  Court  as  to  the  death  of  the  party  can 
stand  upon  a  higher  ground.  In  fact,  so  far  as 
our  researches   have  gone,   the    case    of   Rodrigas  v. 
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^ast  River  Savings  Institution  staDds  aloue,  and  even 
that  decision  seems  to  have  been  rendered  doubtfal 
upon  a  second  hearing  of  the  case.  See  19  Am. 
Law  Journal. 

As  a  further  argument  against  the  validity  of 
the  administration,  we  need  only  see  to  what  it 
would  lead.  If  the  administration  was  valid  until 
revocation,  as  argued  in  the  present  case,  then  it 
must  result  that  the  decree  of  the  Chancery  Court 
in  the  bill  filed  by  Whitly  to  collect  these  notes 
was  likewise  conclusive,  for  in  that  view  it  was  a 
bill  filed  by  one  who  was,  for  the  time  being, 
properly  authorized  to  act  as  administrator  to  col- 
lect assets  due  the  estate.  The  proper  defendants 
were  made,  and  the  Court  had  jurisdiction  of  the 
subject  matter,  and  the  decree  rendered  in  the  cause 
must,  in  that  view,  be  held  conclusive  upon  all 
parties.  But  suppose  the  decree  had  been  in  favor 
of  the  defendants  in  the  cause,  that  no  such  note 
had  ever  been  executed,  or  that  they  had  been 
paid,  would  the  complainants  in  this  cause  be 
bound  by  the  adjudication?  Is  it  possible  that 
she  could  thus  lose  her  property  and  rights  by  a 
proceeding  to  which  she  was  in  no  sense  a  party? 
The  decree  was,  in  fact,  for  only  part  of  the 
debt. 

Without  attempting  to  further  follow  the  dis» 
cussion  into  refinements,  it  is  sufiicient  to  say  that 
it  will  at  least  bring  us  back  to  the  plain  common 
sense  view  of  the  question,  to  which  we  think 
there    is    no    sufficient    answer*     and    that    is,    that 


APRIL  TERM,  1880.  268 


D'Aru anient  v.  Jones. 

M 


there  is  no  law.  for  administering  upon  one's  estatp 
until  after  he  is  dead,  and  that  no  living  man  is 
bound  by  the  arljiulication  of  a  court  that  he  is 
dead.  It  might  be  different  if  we  had  a  statute 
such  as  exists  in  Rhode  Island,  or  such  as  the 
New  York  Court  seems  to  have  construed  theirs 
to  be,  providing  that  after  an  absence  for  a  given 
time  one's  estate  may  be  administered  upon  as  if 
he  were  dead,  subject  only  to  his  right  to  reclain^ 
the  proceeds,  in  the  event  he  return.  Even  tlen 
it  would  be  a  question  whether  this  would  not  be 
(depriving  a  man  of  his  property  without  due  pro- 
cess of  law.  See  Albany  Law  Journal  of  May  15, 
1880,   p.   383.      But,   at  any   rate,  we   have   no  such 

statute.. 

We  hold  the  entire  proceedings  void.  We 
also  hold  Whitly  and  his  sureties  on  his  bond  of 
indemnity  liable,  to  the  extent  of  the  penalty,  for 
the  money  received  by  him.  The  amount  thus 
realized  will  be  paid,  to  complainant  in  exoneration 
to  that  extent  oi  the  trust  property:  1  Lea,  586. 
It  appears  that  some  of  the  persons  to  whom 
Whitly  distributed  the  funds  have  voluntarily  paid 
to  complainant  part  of  the  amount.  An  account 
of  this,  as  ordered  by  the  Chancellor,  will  be  taken, 
and  the  amount  credited  on  the  decree  on  the  in- 
demnity bond.  Under  the  circumstances,  we  dis- 
allow interest  during  the  war,  and  until  June  1st, 
1865,  in  accordance  with  our  holding  in  similar 
cases,  upon  the  ground  that  the  parties  were,  for 
the  time  being,   separated   by  the  lines  of  tha  hostile 
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armies,  and  occupied  toward  esu^h  other  the  relation 
of  public  enemies,  between  whom  commercial  in- 
tercourse was  forbidden. 

With  this  modification,  the  decree  of  the  Chan- 
cellor will  be  affirmed,  and  the  cause  remanded, 
and  the  Costs  of   this   Court  divided. 

Freeman,  J.,  delivered  the  following  dissenting 
opinion : 

I  am  unable  to  agree  with  the  conclusion 
reached  by  the  majority  of  the  Court^  for  the  fol- 
lowing,  among   other  reasons: 

I  think  it  a  principle  that  runs  through  all 
our  jurisprudence,  that  acts  done  by  parties  hav- 
ing prima  facie  legal  authority  to  do  them,  as  to 
third  parties,  are  valid.  The  party  may  not  be 
able  to  make  good  his  claim  to  the  position  as- 
sumed by  him,  or  the  authority  claimed,  when 
brought  directly  in  question,  and  he  may  be  de- 
clared not  entitled  to  it,  or  his  authority  revoked, 
or  declared  invalid,  yet  as  to  third  parties  acting 
on  the  faith  of  the  apparent  authority,  they  are 
protected,  and  the  acts  done  as  valid  as  if  the 
authority  was  complete,  or  the  position  assumed 
by  the  party  one  to  which  he  had  the  legal  right. 
The  case  of  an  officer  de  facto  illustrates  this 
principle.  The  party  who'is  in  an  office,  and  who 
assumes  its  functions,  whether  he  ha«  authority  by 
law  to  do  so  or  not,  may  do  all  the  acts  incident  to 
such  office,  and  as  to  third  parties,  they  are  held   as 
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valid  and  effective  as  the  acts  of  an  officer  de  jure. 
Surely  the  act  of  a  court  of  competent  jurisdic- 
tion ought  to  have  equal  validity  and  equal  force, 
when  the  fact  of  waut  of  jurisdiction  does  not 
appear  on  the  face  of  its  proceedings,  as  it  does 
not  in  this  case,  but  has  to  be  made  out  by  inde- 
pendent proof  de  hors  the  record.  But  this  case 
is  still  stronger.  On  the  facts  as  presented  to  the 
Court  at  the  time  of  granting  the  letters  of  ad- 
ministration, that  is,  proof  of  absence  from  the 
country  for  seven  years,  without  being  heard  from, 
the  Court  could  not  have  refused  to  grant  the 
letters  of  administration.  Why?  Because  it  had 
power  to  grant  letters,  on  legal  evidence  of  death 
of  a  party,  and  these  facts  constituted  such  evi- 
dence. When  shown,  the  law  said  she  was  dead. 
It  was  .legal  proof  of  the  fact.  In  law,  the  fact 
of  death  appeared  to  the  Court.  If  administra- 
tion had  been  refused,  the  applicant  could  have 
appealed  to  the  Circuit  Court,  and  if  refused  there, 
on  these  facts  this  Court  would  have  reversed  their 
action  and  compelled  the  grant.  Is  it  possible 
that,  on  this  state  of  facts,  the  act  is  void,  and 
confers  no  authority?  It  might  be,  in  such  a 
case,  that  the  letters  would  be  granted  on  proof 
of  a  state  of  facts  giving  legal  authority  for  the 
action  of  the  Court,  and  under  a  judgment  of 
this,  the  Court  of  last  resort  in  the  State,  and 
that  a  judgment  perfectly  valid  on  its  face,  the 
only  one  the  law  allowed,  and  yet  on  the  theory 
of    the   majority   opinion,    all    the    acts    done    under 
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this  judgment  would  be  void,  and  third  parties  be 
held  to  have  obeyed  the  judgment  at  their  peril 
and   in   their  own   wrong. 

Suppose  the  County  Court  had  refused  to  grant 
the  letters  on  procedendo  and  mandate  from  this 
Court,  would  not  a  mandamus  be  issued  to  compel 
them  to  do  so?  If  on  mandate  to  do  so,  after 
the  right  had  been  adjudged,  the  Justices  had  re- 
fused to  comply,  would  we  not  commit  them  for 
contempt?  Most  assuredly.  Can  we  rightfully 
compel  a  Court  or  anyone  else  to  do  an  act  not 
authorized  by  law,  but  forbidden  by  it?  If  it  be 
required  by  law,  can  it  be  void  by  the  same  law? 
If  so, .  why,  and  by  what  process  of  reasoning  is 
the  conclusion  reached  ?  I  am  at  a  loss  to  see 
the  reason.  The  opinion  furnishes  none.  The 
act,  then,  of  the  Court  was  legal  when  done.  If 
so,  was  not  the  authority  conferred  by  it  also 
legal?  What  was  that  authority?  To  collect  the 
assets,  the  debts  due  the  adjudged  intestate,  to  en- 
force such  collection  by  process  of  law,  if  neces- 
sary. He  could  then  compel  the  payment  of  these 
debts  in  this  case.  If  so,  it  was  the  legal  duty 
of  the  debtors  to  pay,  so  that  we  have  the  strange 
conclusion,  that  what  the  law  compels  a  man  to 
do,  is  unlawful,  and  where  the  law  imposes  a  duty, 
the  performance  is  by  the  same  law  unlawful,  and 
the  act  void.  If  this  is  not  self  contradictory, 
and  an  argument  that  destroys  itself,  I  am  at  a 
loss  to  see  what  would  be.  Whatsoever  a  proposition 
is   stated,   the   opposite   of    which   is   a    contradiction 
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and  absurd,   we    may    be    sure    the    proposition     is 
true.      So  when  we  assert  that    of   which    the    op- 
posite is  admitted   to  be    true,    we    may  be    certain 
our  proposition    is    false    and    unsustainable.      Now 
we  are  compelled,   on    the    theory    of   the    opinion, 
to   assert  the  act   ot    granting  the   letters   and    pay- 
ment by   these  parties   was    wrong,    and    yiet    admit 
that  it  was   legal,   and   could    have    been    compelled 
to   have  been   by   law,    the    Court    and    the    partiec 
could    have    done     nohow    else.     With   all  this,   we 
now    hold  both   acts   void  and  illegal,      The  answer 
to  this   I  am    unable    to  see,    and    until    I    do,    I 
must  dissent    from    the    conclusions    based    on    such 
premises.       In    reply    to    the    radical    error    in     the 
opinion,   as  I  think,  that  the  Court  had  no  jurisdic- 
tion   to  grant  letters  of   adn)inistrati()n  except  on  a 
dead  man's  estate,  I  need  but  say  that  the  Court  had 
jurisdiction     of    the    question,    the    subject    matter. 
Jurisdiction     is     conferred     br    law.       Whether    the 
facts   on   which   the   jurisdiction    could    be    exercised 
depends   on  these   being  made    to    appear    by  prooC 
That  was  a  matter  for  the  judgment  of  the   Court 
acting  on  the  facts   before  it.      The   proof   may  not 
have  been   sufficient,   but  we   are   not    revising    that 
judgment,    and    therefore    called    on    to    weigh    it. 
Sut,  as.   I    have    shown,    the    case    was    made  out, 
and  6n  the   facts   the   authority   for    its    action   wafi» 
complete,   and    therefore    the    act,   when    done,   was 
the  only  legal    judgment  that  could   have  been  ren- 
dered.      This  being    so,    on    even    the   principle   of 
the    opinion,  that  in    a    case    of   death    of   a  partv 


268  JACKSON : 


D'Arusment  v.  Jones. 


the  Court  had  legal  authority  to  act,  because  the 
death  was  legally  proven.  Yet  this  act  is  held 
void,   by   reason   of  subsequent  proof  developed,  and 

the  effect  declared  to  render  all  who  acted  under 
this  authority  illegal  and  void.  .  This  involves  the 
proposition  that  a  third  party  is  to  obey  the 
judgment  of  a  Court  of  competent  jurisdiction, 
valid  on  its  face,,  at  his  peril,  that  peril  being  that 
it  may  turn  out  the  proof  was  not  sufficient, 
or  after  proof  may  show  that  the  Court  erred  in 
what  it  did.  This  principle  would  be  subversive 
of  all  sound  policy,  and  compel  every  man  to 
guarantee  the  correctness  of  the  action  of  the  ju- 
dicial tribunals  of  the  coui)try.  Surely  the  citizen 
ought  to  have  some  benefit  from  the  generally 
conceded  legal  presumption  in  favor  of  the  regu- 
larity of  their  action.  The  result  I  would  reach 
is,  that  the  subsequently  developed  facts  furnish 
the  ground  for  vacating  or  revocation  of  the  letters, 
but  being  granted  properly  at  the  time,  all  acts 
done   under  their   authority   should   be   held   valid. 

This,  it  seems  to  me,  is  more  in  accord  with 
sound  legal  analogies,  and  better  agrees  with  a  wise 
public  policy.  In  support  of  this,  I  suggest  that 
such  cases  are  rare,  this  being  the  first  in  this 
Court  since  the  existence  of  our  State,  eighty  odd 
years.  They  can  never  occur  without  more  or  less 
neglect  of  attention  to  property  and  interest  on 
the  part  of  the  claimant.  Such  neglect,  and  such 
protracted  absence,  without  notice  of  whereabouts, 
furnishes  in   law  the  ground   for    such    an   adminis* 
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tration.  The  party  must  be  assumed  to  have 
acted  with  a  knowledge  of  the  law  od  this  subject' 
and  having  made  the  case  by  his  own  negligent 
conduct,  ought  not  to  be  allowed  to  aver  the  action 
of  others  on  the  fact  as  a  wrong.  The  principle 
i»  that  no  man  can  assign  the  result  of  his  own 
conduct  as  a  legal  wrong,  much  less  hold  third 
parties  responsible  for  such  results.  This  is  a  self- 
evident  proposition.  The  theory  of  the  majority 
opinion   is  that  it   may   be   done. 

Which  ought  to  suffer,  the  party  who  has  con- 
tributed at  least  in  some  degree  to  the  injury,  or 
parties  wholly  innocent  of  all  wrong?  In  fact,  it 
may  be  maintained  that  the  present  complainant 
has  made  out,  by  her  own  conduct,  the  entire  case, 
requiring  the  action  of  the  County  Court  and  the 
grant  of  the  administration.  What  she  did  had 
authorized  it  by  law.  Yet  she  is  now  allowed  to 
come  in  and  make  innocent  third  parties,  who 
acted  under  the  facts  as  she  made  them,  suffer 
heavy   loss  for  her   gain.      To   this  I   cannot  assent. 

Upon   petition   to    rehear,    McFarland,   J.,    said: 

We  have  been  asked  to  rehear  this  case  on 
account  of  its  novelty.  The  only  additional  argu- 
ment offered  is  a  review  of  the  question  in  the 
American  Law  Review,  of  May,  1880.  This  article 
concedes  that  the  weight  of  authority  is  in  favor 
of  our  conclusion,  and  refers  to  additional  authori- 
ties in  its  support  that  we  have  not  had  access  to : 
Moore  v.    Smith,    11  Kich  (law)S.   C,   569:    Meha  v. 
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SimmonSy  45  Minn.,  834,  The  author  only  nnder- 
takes  to  say  that  something  may  be  said  on  the 
other  side  of  the  question,  and  puts  forth,  some- 
what doubtingly,  the  suggestion  that  the  jurisdic- 
tion does  not  depend  upon  the  fact  ot  death,  but 
upon  the  allegation  of  the  fact  in  the  application 
for  letters   of  administration. 

If   disposed   to   enter   further  with  the  discussion, 
we   think   it   could  be   show^n    that    this    position    ie 
unsound.      But  we   are   content   to   rest  our   conclu 
sions   upon   the   reasons   and  authority  already  given 

The  other  points  in  the  petition  have  been  fully 
considered   in   the   foregoing   opinion. 

As  to  the  interest  after  June,  1865,  while  it  is 
true  that  complainant  was  absent  with  the  notes  in 
her  possession,  so  that  they  could  not  have  been 
paid,  yet  it  is  not  shown  that  the  defendants  were 
ready  or  desired  to  make  payment,  or  that  they 
lost   the    interest. 

Petition   to   rehear   dismissed. 
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Eliza  Stillman  v.  C.  A.  Stillman. 

Chancery  Pleapino  akd  Practice.  Lien  for  solicitors^  ffss.  An 
agreement  between  the  complninant  and  solicitors  in  the  cause, 
in  whose  favor  a  decree  had  been  rendered  declaring  a  Hen  for 
specific  fees  on  the  property  of  the  defendant,  will  not  bind 
the  defendant,  and  a  subsequent  decree  thereon  for  a  sale  of 
the  property  for  the  satisfaction  of  claims  of  some  of  those 
solicitors  would  be  erroneous  as  to  the  defendant.  He  has  a 
right  to  stand  upon  the  original  decree,  to  be  executed  as  an 
entirety. 


FROM    SHELBT. 


Appeal  from  the  Chancery  Coart  at  Memphis. 
R.  J.  Morgan,   Ch. 

Frazer  &  Dent  for  Complainant. 

Smith  &  Collier  and  Humes  &  Poston  for  De* 
fendant. 

Cooper,  J.,    delivered  the  opinion   of    the  Court. 

Upon  a  former  hearing  of  this  divorce  suit, 
upon  the  question  of  alimony,  the  Chancellor's  de- 
cree allotting  to  the  complainant  as  alimony  lease- 
hold property  to  the  value  of  $20,000,  and  the 
arrears  of  allowances  pendente  lite^  was  affirmed,  with 
the  addition  "that  the  reasonable  costs  of  Com- 
plainant in  procuring  her  rights  by  the  aid  of 
solicitors   should    be    included    in    the    costs   of    the 
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cause,  to  be  a  lien  on  the  property  in  the  hands 
of  the  receiver  not  allotted  to  complainant  as  part 
of  her  permanent  alimony : "  Stillmdn  v.  StiUmaUy 
7   Bax.,   169,   186. 

The  decree  of  this  Court  specified  the  two  legal 
firms  representing  the  complainant  who  were  to 
have  the  benefit  of  the  lien,  and  gave  them  also 
a  lien  on  the  property  allotted  as  alimony  for  the 
same  fees.  The  decree  also  allowed  certain  solicitors 
named  liens  respectively  on  the  property  not  allotted 
as  alimony,  subordinate  to  the  liens  of  the  com- 
plainant's solicitors,  for  the  amounts  due  them  for 
professional   services   on   behalf    of   the    defendant. 

The  cause  was  remanded  to  ascertain  the  amount 
due  to  the  complainant  for  arrears  of  allowances 
made  to  her  for  support  and  counsel  fees  pending 
the  litigation ;  to  ascertain  the  amounts  due  to 
her  solicitors  named  for  professional  services;  and 
with  leave  to  the  solicitors  named  of  the  defendant 
to  take  the  steps  necessary  to  enforce  the  lieu 
declared   in   their   favor. 

After  the  remand,  a  decree  of  reference  was 
made  by  the  Chancellor  in  accordance  with  the 
decree.  The  Clerk  and  Master  reported  the  amounts 
due  to  the  several  counsel  named  in  the  decree  of 
the  Supreme  and  Chancery  Courts,  and  also  found 
that  the  complainant  was  indebted  to  one  legal 
firm  in  the  sum  of  $2,000,  and  to  another  lawyer, 
not  thus  named,  $250,  for  professional  services  in 
the   divorce  suit. 

The  complainant  and  the  defendant  filed    excep- 
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tioQS  to  the  Clerk  and  Master's  report,  to  the 
effect  that  the  fees  allowed  to  each  of  the  solicit- 
ors of  the  complainant  named  in  the  decree,  and 
to  one  of  the  defendant's  solicitors,  specifying  him, 
were  each  ^'  excessive  and  not  sustained  by  the 
proof." 

The  Chancellor  set  aside  the  report  as  to  the 
solicitors  not  named  in  the  decree,  overruled  the 
exceptions,  and  confirmed  the  residue  of  the  report, 
and  ordered  the  property  on  which  the  fees  had 
been  declared  a  lien  to  be  sold  in  satisfaction 
thereof,  in  the  order  directed  by  the  decree  of 
this  Court,  unless  otherwise  paid.  This  decree  was 
rendered   on   the   24th   of  May,   1876. 

On  the  28th  of  June,  1875,  a  written  agree- 
ment was  entered  into  by  and  between  the  com- 
plainant  and  the  solicitors  whose  fees  had  been 
allowed  in  the  foregoing  decree,  and  the  legal  firm 
in  whose  favor  a  fee  of  |2,000  had  been  reported 
by  the  Clerk  and  Master  which  was  stricken  out 
by  the  Chancellor,  by  which  each  of  these  solicit- 
ors agreed  to  receive  from  the  complainant  so  much 
in  cash,  and  her  two  notes  on  time  for  a  specified 
sum  each,  and  to  assign  to  her  their  several 
claims,  with  the  right  to  enforce  them  and  the 
liens  given  for  their  security.  They  stipulated  that 
they  would  give  up  their  liens  on  the  property 
assigned  as  alimony,  reserving,  however,  the  right 
to  enforce  the  lien  on  the  other  property  to  the 
extent  of  the  notes  unpaid. 
18 — VOL.  4. 


274  JACKSON : 


Stillmnn  v.  Scillinan. 


It  was  further  agreed  that  in  the  event  an  ap- 
peal  from  the  decree  fixing  the  fee  was  taken  by 
the  defendant,  and  any  reduction  should  be  made 
in  the  amounts  allowed,  the  solicitors  would  abate 
their  notes  in   the   same   proportion. 

On  the  29th  of  June,  1875,  a  decree  was  entered 
by  the  Chancellor,  based  on  this  agreement,  de- 
claring the  rights  of  the  parties  in  accordance 
with  its  terras.  This  decree  recites  that  the  ex- 
ception to  the  Olerk  and  Master's  report  in  rela- 
tion to  the  fee  of  f2,000,  which  had  not  been 
allowed  by  the  previous  decree,  was  withdrawn, 
and  "said  report  by  agreement  is  confirmed,"  but 
the  claim  is  subordinated  to  the  other  attorneys' 
fees.  The  agreement,  by  which  the  report  is  con- 
firmed, is  confined  to  the  contracting  parties.  By 
the  same  decree,  a  report  of  the  Clerk  and  Master, 
showing  the  amount  due  to  the  complainant  for 
arrearages  of  allowance  to  be  $5,570.40,  was  ratified 
and  confirmed,  and  the  property,  other  than  that 
allotted  in  alimony,  ordered  to  be  sold  in  satisfac- 
tion  thereof. 

On  the  10th  of  March,  1877,  upon  motion  of 
the  two  legal  firms  whose  fees  had  been  allowed 
by  the  decree  of  the  24th  of  May,  1876,  for  ser- 
vices on  behalf  of  complainant,  and  proof  that  the 
notes  given  to  them  by  the  complainant  under  the 
agreement  of  the  28th  of  June,  1875,  were  due 
and  unpaid,  the  Chancellor  directed  the  order  of 
sale    under    the    previous    decree    to    be    executed 
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by  a  sale  of  a  sijfficiency  of  the  property  to  sat- 
isfy the   amount   due   upon   these  unpaid    notes. 

The  defendant  prayed  '^  an  appeal  in  this  cause," 
which  was  granted,  and  perfected  the  appeal  by 
giving  bond  as  required  by  law  on  the  16th  of 
April,   1877. 

By  the  decree  of  this  Court  the  cause  was  re- 
manded to  ascertain  the  amount  due  to  complain- 
ant for  unpaid  allowances  made  pending  the  liti- 
gation, and  to  determine  the  fees  of  the  solicitors 
named,  and  subject  the  property  in  controversy  in 
a  given  order  to  their  satisfaction,  under  the  liens 
declared.  Strictly,  the  references  should  have  been 
acted  upon  at  the  same  time,  so  as  to  have  had 
but  one  decree,  and,  if  either  party  desired,  one 
appeal.  Separate  reports  seem  to  have  been  made, 
but  they  were  both  acted  upon  during  the  same 
term.  The  two  decrees,  of  the  24th  of  May  and 
29th  of  June,  1875,  settled  the  rights  of  the  com- 
plainant and  the  solicitors,  and  would  have  author- 
ized an  appeal,  by  leave  of  the  Court,  before  sale, 
under  the  Code,  sec.  8157.  Neither  party  did,  in 
fact,  pray  an  appeal,  and,  after  the  expiration  of 
the  term,  neither  an  appeal  nor  a  writ  of  error 
would  lie  until  a  sale  thereunder :  Douglas  v.  White, 
1  Lea,  201 ;  Pond  v.  Trigg,  5  Heis.,  532 ;  Hume 
V.    Commercial  Bank,  1   Lea,   45 

The  agreement  between  the  complainant  and  the 
solicitors,  to  which,  so  far  as  appears,  the  defend- 
ant was  no  party,  only  affected  the  relative  rights 
of    the  contracting  parties  to  the  fund    decreed    on 
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the  24th  of  the  previous  month.  By  that  agree- 
ment the  complainant  wholly,  and  the  solicitors  to 
the  extent  of  their  unpaid  debt,  could  have  en- 
forced that  decree.  In  either  event,  the  decree,  as 
against  the  defendant,  could  only  be  executed  as  an 
entirety.  The  agreement,  and  the  decree  thereon, 
so  far  as  it  afiected  his  rights,  were  coram  non  judice 
and  void:  Bice  v.  Alley y  1  Sneed,  52;  DUlard  v. 
HairiSy  2  Tenn.  Ch.,  193.  The  Court  had  no  au- 
thority to  affect  his  rights  by  virtue  of  an  agree- 
ment to   which  he  was   no  party. 

In  this  view,  that  agreement  and  the  decree 
thereon  can  only  be  looked  to  for  the  purpose  of 
adjusting  the  rights  of  the  contracting  parties  to 
the  fund  to  be  derived  from  the  execution  of  the 
decree  of  sale  of  the  24th  of  May,  1875,  so  far 
as  it  decreed  a  sale  of  property  other  than  that 
allotted  as  alimony.  They  would  confer  no  au- 
thority to  change  the  former  decree,  or  to  give  a 
new  decree  against   the  defendant 

The  decree  of  the  10th  of  March,  1877,  if  it 
be  treated  as  a  simple  renewal  of  the  order  of 
sale  of  the  24th  of  May,  1875,  would  not  author- 
ize an  appeal  which  would  bring  up  the  earlier 
decree,  nor  would  it  if  treated  as  a  new  decree 
be  binding  on  the  defendant  at  all.  The  only 
effect  of  the  appeal  would  be  to  test  the  validity 
of  the  decree  itself:  Caldioell  v.  Hodsden,  1  Lea,  45. 
That  decree  is  most  clearly  erroneous  so  far  as  the 
defendant  is  concerned.  He  has  a  right  to  stand 
upon  the  decree  as  originally  rendered.     The  agree- 
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ment  could  not  attect  bim,  and  woald  not,  there- 
fore, justify  any  decree  whatever  against  him  or 
his  property.  The  solicitors,  at  whose  instance  it 
was  made,  can  only  proceed  against  him  by  executing 
the  original  decree  in  its  entirety.  The  agreement 
may  be  looked  to  in  adjusting  the  rights  of  the 
contracting  parties  in   the  fund  realized* 

The  decree  of  the  10th  of  March,  1877,  will 
De  reversed,  and  the  case  remanded  to  stand  as 
before  the  rendition  of  said  decree.  The  solicitors, 
at  whose  instance  it  was  rendered,  will  pay  the 
costs  thereof^  and   of   this   Court. 
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J    M.  Powell  v.  W.  G.  Ford. 

1.  Arbitration.    Award.    Time  of  Making.    It  is  not  a  good  objec- 

tion 10  an  award,  that  it  was  not  filed  within  the  time  pre- 
scribed by  tlie  Code,  sec.  3441,  where  the  submission  provides 
thus:  <'No  time  is  limited  within  which  the  said  arbitrators 
shall  make  and  file  their  said  award,  but  we  request  and  desire 
them  to  do  so  at  the  very  earliest  practicable  moment,"  there  be- 
ing nothing  to  show  that  the  award  was  not  made  at  the  earli- 
est practicable  moment  consistent  with  the  rights  of  the  parties. 

2.  Same.    Av>ard  to  be  made  ttie  decree  of  Chancery  Court.    Where 

the  submission  agreed  to  be  made  a  rule  of  the  Chancery  Court, 
provided  that  any  differences  between  the  arbitrators  should 
be  referred  to  a  specified  umpire,  whose  decisions  **  shall  be  final 
and  conclusive,  and  the  award  made,  and  the  decree  based 
thereon,  shall  be  in  accordance  with  said  decisions,*'  and  it  was 
referred  to  the  umpire  to  determine  whether  the  complainant 
was  interested,  and,  if  so,  to  what  extent  in  certain  lands, 
his  award  that  the  complainant  was  entitled  to  an  interest  of 
one-half  in  the  lands,  and  that  the  delendant  is  indebted  to 
him,  in  a  sum  designated,  for  one-half  of  the  net  proceeds  of 
the  sale  of  the  land,  with  interest  from  the  date  of  sale,  is  good, 
the  submission  expressly  providing  that  the  decree,  in  accord- 
ance with  the  award,  shall  be  a  complete,  conclusive  and  final 
end  and  termination  of  every  item  and  transaction  relating  to 
the  business  between  the  parties. 

3.  Same.    Arbitrators     Umpire,    That  there  was  a  decision  and  dis- 

agreement between  the  arbitrators  upon  a  matter  of  reference 
to  the  umpire  would  be  prima  facie  established  by  the  fact  of 
reference,  and  would  be  clearly  shown  by  the  affidavits  of  the 
arbitrators,  each  avering  that  he  had  formed  and  expressed  an 
opinion  to  his  associate,  the  opinion  of  each  being  antagonistic 
to  the  opinion  of  the  other. 

4.  Same.    Award.     P'trtial  and  incomplete.    An  award  cannot  be 

partial  ami  hiconipk'ie.  unless  it  be  shown  that  a  well-founded 
matter  nf  litigation,  within  the  purview  of  the  submission, 
was  omitted. 
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5.  Sauk.    Arbitrators,     Umpire.    Signing  the  award.       Where  tbe 

submission  contemplates  an  award  by  the  arbitrators  of  tbe 
matters  on  which  they  agree,  and  a  separate  awiird  of  the  um- 
pire upon  all  -matters  on  which  the  arbitrators  differ,  it  is  not 
necessary  that  the  arbitrators  and  umpire  shall  sign  one  award 

6.  Same.    Award.    Objections  thtreto.    Objections  to  an  award  that  it 

is  not  a  complete  settlement  and  determination  of  all  the  matters 
submitted,  and  that  it  is  not  in  conformity  with  the  submis- 
sion, are  too  general. 

7.  Same.    Formal  award.  '  Although  the  language  used  In  a  submis- 

sion to  arbitration  may  admit  of  the  construction  that  after 
the  umpire  has  decided  matters  of  difference,  the  arbitrators 
are  to  malce  a  formal  award  embodying  his  decisions,  the  fail- 
ure to  do  so  would  not  affect  the  award,  the  submission  ex- 
pressly providing  that  the  umpire's  decisions  shall  be  finaL 
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Appeal  from  the  Chancery  Court  at  Memphis. 
Tl.  J.   Morgan,  Ch. 

n.   T.   Ellett   for   Complainant. 

EsTES   &  Jackson  for  Defendant. 

Cooper,  J.,   delivered  the    opinion   of  the    Court. 

Bill  filed  on  the  17th  of  April,  1869,  for  a 
partnership  account.  The  complainant  and  defend- 
ant had  been  partners  for  several  years,  prior  and 
up  to  the  year  1858,  in  the  purchase  and  cultiva- 
tion of  land  in  the  State  of  Mississippi,  in  the 
construction  of  levees  and  transactions  in  land  scrip 
in  the   same   State. 

The  defendant  answered,  and  such  proceedings 
were    had    that    on    the    28th    oi    March,   1871«   the 
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parties  entered  into  a  written  agreement  to  submit 
the  matters  of  litigation  between  them  to  arbitra- 
tion, the  submission  to  be  made  a-  rule  of  the 
Court  in  which  the  suit  was  pending,  and  it  was 
so  made  accordingly.  The  arbitrators  made  an 
award  of  the  matters  as  to  which  they  agreed,  and 
the  umpire  named  in  the  submission  made  his  award 
of  the  matters  referred  to  him  by  the  arbitrators. 
The  award  being  in  favor  of  the  complainant,  he 
moved  the  Court  to  make  it  the  decree  in  the 
cause  in  accordance  with  the  terms  of  the  submis- 
sion. The  detendant  resisted  the  motion,  and 
made  an  application  to  set  aside  the  award  upon 
certain   objections   assigned. 

The  Chancellor  set  aside  the  award  upon  two 
of   the  grounds    mentioned. 

The  complainant  elected  to  stand  upon  his  rights 
under  the  award,  and  his  bill  was  dismissed.  He 
appealed. 

The  first  objection  assigned  is  that  the  award  was 
not  filed  within  the  time  prescribed  by  the  Code 
uud  by  law.  The  law  is,  that  if  there  be  no 
time  limited  in  the  submission  within  which  the 
award  is  to  be  made,  the  arbitrators  ma}'  act  at 
any  time  until  their  authority  is  revoked.  White  v. 
Fury  ear  ^  10  Ter.,   441. 

The  Code,  sec.  3441,  is:  "If  the  time  of  fil- 
ing  the  award  is  not  fixed  in  the  submission,  it 
shall  be  filed  within  eight  months  from  the  time 
such  submission  is  signed,  unless  by  mutual  con- 
sent the    time   is  prolonged."       The   award    in    this 
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cape  wah  filed  on  the  20th  of  December,  1871,  a 
little  over  eight  monthB  from  the  signing  of  the 
submisaion.  The  submission,  upon  this  subject, 
makes  the  following  provision :  **No  time  is  lim- 
ited within  which  the  said  arbitrators  shall  make 
and  file  their  said  award,  but  we  request  and  de- 
sire them  to  do  so  at  the  very  earliest  practicable 
moment/*  There  is  nothing  to  show  that  the 
award  was  not  made  at  the  earliest  practicable  mo- 
ment consistent  with  the  rights  of  the  parties,  and 
that  is  the  time  **  fixed  in  the  submission."  The 
statute  only  applies  when  the  contract  is  silent. 
There  is   clearly   nothing  in   this  objection. 

The  second  objection  is:  ^^ Because  the  umpire 
exceeded  the  authority  conferred  upon  him  by  the 
arbitrators  in  deciding  that  said  W.  G.  Ford  is 
*now  indebted  and  to  pay  to  the  said  John  M. 
Powell  the  sum  of  $35,600,  for  one-half  the  net 
proceeds  of  the  sale  of  certain  land,  after  deduct- 
ing the  costs  and  including  interest  from  the  date 
of  sale  to  this  time ;'  that  under  the  said  submis- 
sion and  by  the  award  the  said  umpire  had  no 
authority  to  decide  these  questions." 

The  submission  recites  that :  "  The  said  parties 
were  partners  in  the  purchase,  and  sale  and  culti- 
vation of  lands ;  in  the  erection  of  levees  in  the 
State  of  Mississippi,  and  in  other  matters  of  joint 
interest  and  obligation  as  included  in  the  said  part- 
nership." It  further  recites :  "  The  said  parties 
are  unable  to  settle  and  adjust  between  themselves 
the  rights  and   liabilities  of  the  said   parties  respec- 
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lively,  the  one  to  the  other,  originating  in  the 
said  partnership  transactions.'*  It  further  recites: 
''  A  certain  suit  is  now  pending  in  the  City  of 
New  York  between  the  said  parties,  involving  a 
settlement  of  the  said  partnership  transactions.  A 
certain  other  suit  is  pending  in  the  Second  Chan- 
cery Court  of  Shelby  county,  Tennessee,  between 
the  same  parties,  involving  a  settlement  of  the 
said  partnership  transactions  and  liabilities."  The 
submission  then  proceeds  thus:  "The  said  parties, 
desiring  speedily  to  terminate  this  litigstion,  and  to 
ascertain  their  respective  rights  and  liabilities,  the 
one  to  the  other,  in  consideration  of  the  mutual 
promises,  the  one  to  the  other,  to  abide  by  and 
perform  the  award  hereinafter  provided  for,  do 
hereby  make  and  enter  into  the  following  agree- 
ment, viz. :  ^All  the  dealings,  transactions  and  lia- 
bilities, and  all  and  every  matter  of  every  kind 
whatever,  in  any  manner  involved  in  the  settle- 
ment of  the  said  partnership,  both  of  law  and 
fact,  legally  or  equitably,  are  hereby  submitted  to 
the  arbitrament  and  linal  adjustment,  settlement  and 
decision  of  the  Hon.  Jacob  T.iOmpson  and  E.  C. 
McDowell,  Esqr.  And  it  is  further  agreed  that 
any  difference  that  may  arise  between  the  said 
Thomp)Sou  and  the  said  McDowell,  in  regard  to 
any  matter  involved  in  the  said  settlement,  shall 
be  referred  to  and  decided  by  Henry  T.  EUett, 
Esq.,  and  his  decision  in  regard  to  any  such 
difference  shall  be  as  final  and  corclusive  as 
if    no    such    diflference    had     existed     between     said 
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arbitrators;    and     the    award    'shall     be    made,    and 
the    said    decree    based    thereon,     shall     be    in     ac 
cordance   with     his   said   decisions.'       Upon   the  ren- 
dition   and    filing  of   their    said   award    by   Thomp- 
son  and   McDowell    in   said    suit,   a  final   decree,  in 
accordance   therewith,  shall   be   entered  therein,  with 
like    force    and     efiect    in    all    respects    as    if    said 
decree    had    been    made    by  the    Chancellor,  in  th^. 
due  course  of    regular    proceedings   without  the    in 
tervention    of    the    said    arbitration.       The   entry  o*' 
the  said   decree  in   accordance   with   the   said  awari 
in    the    said    suit,    shall    be    a    complete,    conclusive 
and   final    end    and    termination    of   every   item   and 
transaction,    relating    to    their    said    partnership    be 
tween  the  said  parties ;  and  a  copy  of  the  said  decree, 
certified    by   the   Clerk  of   said   Court,   shall   be    ab 
solutely  conclusive   in  favor   of   either   party    against 
the   further    prosecution    or    institution    of   any   suit 
or  proceedings  anywhere,  and  for   all   time  to   come, 
in    any   manner   involving    the    sa'd   dealings,   trans- 
actions or  liabilities   between  the   said  parties.'       On 
the   20th  September,  1871.  Thompson  and   McDowell 
drew   up   and    signed,  as   arbitrators,  a  formal   award 
of    the    matters    upon   which   they   agreed,   and   they 
submitted   to   the   umpire   certain    questions  "for  his 
decision."       The    first     of     these    questions    is    thus 
worded:        "Whether  J.   M.   Powell   was   interested, 
and    if   so,  to   what    extent,  in    about    40,000    acres 
of     land,    located     with     Washington     county    scrip, 
bouglit    of     William    Rucks   by    William   G.    Ford." 
The  umpire,   "having   carefully    considered    the   evi- 
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dence  on  both  fiides,  and  having  heard  both  par- 
ties," decided  "  that  said  Powell  was  entitled  to  an 
interest  of  one-half  in  the  40,000  acres  of  land, 
located  with  Washington  county  scrip,  bought  ^f 
Rucks,  and  that  said  William  G.  Ford  is  now  in- 
debted to  said  John  M.  Powell  the  sum  of  thirty- 
iive  thousand  six  hundred  and  eighty  dollars,  for 
one-half  the  net  proceeds  of  the  sale  of  said  land, 
after  deducting  the  qosts  and  including  interest 
from   the   date  of   sale. 

The  objection  is  that  the  point  submitted  was 
only  as  to  the  interest  of  Powell  in  the  land,  and 
did  not  authorize  the  umpire  to  determine  the  in- 
debtedness of  Ford  to  Powell,  by  reason  of  that 
interest,   the   land   having   been    sold   by  Ford. 

The  objection,  it  will  be  noted,  is  not  that  the 
facts  were  not  before  the  umpire  of  the  sale  and 
price  received,  so  as  to  enable  him  to  determine 
the  amount  of  indebtedness.  Nor  is  any  excep- 
tion taken  to  the  amount  as  found.  The  objec- 
tion seems  to  be,  for  it  is  not  stated  in  the  argu- 
ment submitted  for  the  defendant,  that  the  umpire 
should  only  have  declared  Powell's  interest  in  the 
land,  leaving  Ford's  liability  by  reason  of  the  sale 
thereof  altogether  undetermined,  or  that  the  ealcu* 
lation  of  the  debt  should  have  been  left  to  the 
arbitrators.  It  ie  very  clear  from  the  submission, 
hereinbefore  copied  that  it  was  not  intended  by 
the  parties  to  leave  any  question  undetermined  be- 
tween them  growing  >ut  of  ^he  pai^nership  trans- 
actions.      The    .ward     nd    the    decree   thereon   were 
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to  be  a  bar  to  all  tuture  litigation,  and  to  be 
such  ae  the  Chancellor  would  have  rendered  with- 
out the  intervention  of  the  arbitrators.  The  inten- 
tion of  the  parties  would  be  violated  by  leaving 
any  liability  between  them  undetermined.  The  po- 
sition cannot,  therefore,  be  maintained  that,  after 
it  had  been  decided  that  the  complainant  had  an 
nterest  in  the  land,  the  arbitration  should  not  find 
^hat  had  become  of  the  land,  and  if  sold  by  either 
partner,  what  each  was  indebted  to  the  other  there- 
for. The  only  doubt  is  whether  the  ulterior  liability 
for  the  proceeds  of  sale  should  have  been  declared, 
and  the  calculation  should  have  been  made  by  the 
arbitrators  instead  of  the  umpire.  The  submission 
provides  that  any  difference  between  the  arbitrators 
in  regard  to  any  matter  involved  in  the  settlement, 
shall  be  referred  to  the  umpire,  whose  decision 
shall  ^^  be  final  and  conclusive,  and  the  award  shall 
be  made  and  the  decree  based  thereon  shall 
oe  in  accordance  with  the  decision."  It  is 
very  clear,  from  this  language,  that  the  parties 
mtended  that  the  action  of  the  umpire  should  be 
final  on  the  matters  submitted  to  him,  requiring 
no  further  exercise  of  their  judicial  functions  on 
the  part  of  the  arbitrators.  The  language  used 
loes  admit  of  the  construction  that  after  the 
umpire  has  decided,  the  arbitrators  are  to  make  a 
formal  award,  embodying  his  decisions.  This 
^ould  obviously  be  a  mere  form,  and  although 
some  parts  of  the  affidavits  SJei  seem  directed  to 
.his  view^  as  where  one  of     iie  arbitrators  seems  to 
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imply  that  he  expected  the  umpire  to  report 
to  the  arbitrators;  yet,  the  objection  would  be 
merely  technical,  and  without  merit.  It  is  suffi- 
cient, it  the  decision  of  the  umpire  is  made  the 
basis  of  the  decree.  And  it  was  manifestly  con- 
templated that  his  decisions  should  conclude  the 
matters  of    difference. 

The  Chancellor  erred  in  sustaining  the  second 
objection. 

The  third  objection  is:  "Because  the  arbitra- 
tors did  not  discuss  and  decide  upon  the  question  of 
the  complainant's  interest  in  the  40,000  acres  of 
land,  but  without  a  bona  fide  decision  and  disagree- 
ment between  them  on  this  question,  the  same 
was  referred  by  them  to  the  umpire.  But  the 
affidavits  of  the  arbitrators  themselves  show  that 
there  was  a  decision  and  disagreement,  a  fact  also 
prima    facie    established    by    the  reference   itself. 

One  of  the  arbitrators  says  there  was  no  dis- 
pute about  the  facts,  and  he  thought  complainant 
entitled  to  an  interest,  and  so  expressed  himself, 
and  .his  colleague  dissented.  The  other  arbitrator 
says:  "I  expressed  my  opinion  on  the  question, 
to-wit. :  *That  Powell  was  entitled  to  no  interest 
in   the  40,000   acres.'" 

These  gentlemen  do  differ  somewhat  as  to  the 
conversation  which  took  place  when  it  was  deter- 
mined to  submit  the  question  to  the  um|>ire;  but 
it  is  clear  that  each  had  formed  and  expressed  an 
opinion  different  from  the  other.  There  was,  be- 
yond   all    doubt,    8    "  iifference  '*    between   them    on 
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the  matter,   and   that    was   all   that  was   required   to 
authorize   the   reference. 

The  Chancellor  again  erred  in  sustaining  this 
objection. 

The  fourth  exception  is :  "  Becan.'ie  the  award 
is  not  a  complete  and  final  settlement  and  deter- 
mination of  all  the  matters  submitted,  but  is  Dar- 
tial   and   incomplete.*' 

This   objection  is    too  general,   and   was  properly 
overruled.       It   should   have   specifically   pointed    out 
the    supposed   omission.       The    only   pretence   for    it 
is  a   statement   in   the   affidavit   of    one  of   the  arbi- 
trators   that    he   considered   the   award    of    the   20th 
of    September,   1871,   as    conclusive,   except    as    to   a 
certain  credit   claimed   by  defendant,  as   to   which   it 
was    agreed     they    "might    alter"    their    conclusion 
He    does  not    say    that   he    ever   did    alter  his   con- 
clusion, nnd  the  explanation  of    the  other  arbitratoi 
bhuws   that  there   was   no   ground   for   altering  theii 
conclusion.       The    conclusion    was,    of     course,    final 
if     ^t     was     not    altered    before     the    tiling    of    thi 
aware!     .i>    the    20th    of   December,   1871,   it    clearly 
appearing    that    there    wab    no    ground    for    altering 
it.       The   award   could    not  be    "partial   and   incom- 
plete,'   unless  a  well    founded    matter   of   litigation 
within  the   purview  of   the   submission,  was  omitted 

The  fifth  objection  is:  "Because  the  arbitrators 
have  made  a  decision  and  award  as  to  a  part  of 
the  matter  submitted,  nnd  the  umpire  as  to  a  distinct 
part.  The  decision  of  *he  umpire  should  have 
been  reported  to  the  arbitrators,  and  then  all    should 


288  J  ACKSOif : 


Powell  V.  Ford. 


have  signed  the  award."  We  do  not  sr>  uiider- 
stend  the  law.  In  general,  where  a  reference  is 
made  to  two  arbitratois,  and  in  case  of  a  disa- 
greement, to  an  umpire  alone,  if  they  fail  to  agree 
and  make  an  award,  the  umpire  may  proceed 
alone. 

In  such  a  clue,  the  umpirage  is  in  law  the 
award  of  the  umpire  aloac.  Mullens  v.  Arnold^ 
4  Sneed,  262.  In  this  case  the  submission  con- 
templates a  partial  a^ai*'^  by  the  arbitrators  cover- 
ing all  the  matteis  as  to  which  they  agree,  and  a 
separate  award  by  the  umpire  on  all  matters  as 
to   which   the   arbitrators   may   differ. 

It  does  not  contemplate  an  award  by  the  arbi- 
trators and  umpire,  for  that,  according  to  the 
theory  of  the  submission,  which  contemplates  a 
disagreement,   would   be  impossible. 

Strictly  speaking,  the  objection  does  not  raise 
the  point  that  the  umpire  should  report  his  con- 
clusions to  the  arbitrators,  and  that  they  alone 
should  make  a  final  award  thereon.  But  if  it 
did,  the  objection  would  be,  as  we  have  seen,  too 
literal,   and  of    no  avail. 

The  sixth  objection,  that  the  award  and  deci- 
sion are  not  in  conformity  with  the  submission,  is 
too  general,   and  has  been   properly    abaudoned. 

J^These  parties  have  had  the  matters  of  litigation 
between  them  very  thoroughly  examined  by  judges 
of  their  owt  choice,  eminent  men,  oi  State  and 
ilfational  reputation,  whose  qualifications  would  com- 
pare   favorably    with    those    of    the    incumbents    of 
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our  jadicial  tribunals,  and  whose  opportunities  for 
thorough  investigation  have  been  far  better  than  is 
usually   afiorded   to   our  overworked   Judges. 

The  losing  party  has  no  reason  to  complain 
of    anything  that  has   been   done. 

His  objections  are  none  of  them  well  taken. 
The  decree  must  be  reversed,  and  a  decree  ren- 
dered here  in  accordance  with  the  awards,  and  the 
defendant  will  pay  the    costs  of   this  Court. 


Martin  et  al.  t?.  Lincoln  et  al  \ 

Widow.  Dow«r,  Creditors  flled  biUs  to  enforce  debts  against  real 
estate,  wliich  had  been  paid  for  by  the  liusband,  but  title  con- 
veyed to  a  third  party.  Tiie  wife  insisted  she  was  entitled  to 
the  property  under  a  parol  trust,  as  conveyed  to  a  third  party 
for  her  benefit.  The  husband  died  pending  the  litigation.  The 
wife  then  claimed  dower,  by  an  amended  pleading,  in  the  event 
she  failed  to  establish  the  trust.  This  Ck)uft  held  the  trust 
could  not  be  set  up  against  creditors,  not  being  in  writing  or 
registered,  but  that  she  was  entitled  to  her  dower,  and  was  not 
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estopped  from  asserting  lier  right  to  It,  by  liavlug  clsiimed  and 
contended  for  the  beucfleial  interest  under  the  assumed  oarol 
trust. 


FROM     SHKLBY. 


Appeal   from    the  Chancery    Court    at    Memphis. 

R.    J.     MOKGAN,    Ch. 

T,    B.    TuRLEY    and    W.    M.     Smith    for    Com- 

« 

p1ainant3. 

W.  H,  Carroll  and  W.  D.  Beard  for  De- 
fendants. 

Freeman,  J.,  delivered  the  opinion  of   the   Court. 

An  opinion  was  delivered  heretofore  in  these 
eases,  holding  that  the  creditors  of  the  husband 
were  entitled  to  appropriate  the  house  and  lot 
bought  by  the  husband  and  conveyed  to  Love  (as 
was  contended  by  respondents)  in  trust  for  Mary 
A.   Lincoln,   the   wife. 

The  question  is  now  presented  as  to  the  right 
of  the  wife  to  dower  in  the  property,  the  husband 
having  died  pending  the  litigation.  After  his  death 
the  wife  filed  what  is  called  an  amended  answer 
in  substance  a  petition,  asking  that  in  the  event 
her  claim  of  the  trust  should  be  disallowed,  thai 
she  be  entitled  to  dower  in  the  property  in  con 
troversy. 

This  is  certainly  not  the  formal  mode  in  whicl 
such  a  claim  should  be  presented,  and  if  the  stric* 
rules  of   pleading:  were  enforced,   she  would    be    re 
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quired  to  institute  a  regular  proceeding  to  assert 
her  right.  But  as  the  property  has  now  to  be 
sold,  and  this  litigation  has  been  in  process  since 
1865,  and  if  this  question  is  left  open  it  will 
seriously  interfere  with  the  price,  probably,  at  the 
sale,   we  think   it  best  to   dispose   of^  it. 

The  case  stands  on  the  legal  title  in  Love,  with 
a  clear  resulting  trust  in  favor  of  the  husband, 
and  a  claim  asserted  by  the  wife  in  opposition  to 
the  creditors,  that  she  was  entitled  to  the  benefi- 
cial interest  by  a  parol  trust,  raised  by  proof  that 
the  conveyance  to  Love  was  for  her.  We  held 
this  parol  trust  could  not  be  set  up,  even  if 
proven,  not  being  in  writing  and  registered,  as 
against  the   creditors   of   the   husband. 

We  think  it  equally  clear,  however,  that  the 
creditors  appropriate  the  property  subject  to  such 
rights  as  the   wife  had  by   law   in   his   estate. 

The  husband  was  equitable  owner  of  this  land. 
It  is  settled  that  the  wife  ot  Love,  it  he  had 
died  with  the  naked  legal  title  in  him,  would  not 
have  been  entitled  to  dower :  Ganaway  v.  Tarpley^ 
1   Cold.,   580-1. 

The  right  claimed  was  under  the  attempted 
parol  trust,  but  that  has  been  declared  invalid.  If 
the  wife  of  the  holder  of  the  legal  title  would 
have  no  dower  it  would  seem  an  anomalous  state 
of  things  to  say  that  here  is  real  estate  where 
there  is  no  dower  right,  though  there  should  be 
two  husbands  and  two  wives,  at  their  deaths.  The 
wife    of    the    real    owner    of    the    land    must    have 
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this  right,  unless  she  has  parted  with  it,  or  the 
claim  of  the  creditors  in  some  other  way  over- 
rides it.  There  is  nothing  in  the  nature  of  the 
creditors'  claim  to  do  this.  In  fact,  their  claim 
goes  on  the  idea  that  the  right  is  yet  in  the  hus- 
band as  their  debtor,  which  they  seek  to  appro- 
priate to  their  debts.  He  dying  before  they  have 
effectuated  their  claim,  they  must  enforce  it  sub- 
ject to  the  burdens  imposed  upon  it  by  law  in 
favor  of  the  widow.  Nor  can  it  be  successfully 
maintained  on  any  sound  principle,  that,  by  de- 
feating her  claim  to  a  trust,  their  rights  have 
Deen  added  to  in  any  degree,  or  increased,  as 
against  the  lands  of  the  husband.  This  would 
be  the  result  if  the  widow's  claim  to  dower  is 
rejected. 

We  do  not  tnink  there  is  anything  in  the 
case  to  work  an  estoppel  against  her  claim  to 
dower.  The  right  of  dower  is  one  favored  in 
law,  and  it  would  be  an  extreme  application  of 
the  doctrine  of  estoppel  to  apply  .it  in  this  case 
to   defeat  that   right. 

The   result   is,   the   widow   is    entitled    to     dower 
in   the  lot,   and    it   will  be   so   decreed. 
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J.  T.  WiNFUKY  V.  J.  S.  Drake. 

Contract.  Sole  of  land.  Mistake.  Defective  title.  Bescissien.  Where 
a  contract  in  writing  for  tlie  sale  of  land  is  executed  by  a  deed 
of. conveyance,  in  which,  by  oversight,  a  material  part  of  the 
land  is  not  embraced,  and  the  vendor  has  no  legal  title  to  that 
part,  but  only,  at  most,  an  equitable  right  to  obtain  it,  the  ven- 
dee is  entfMod  to  a  rescission  unless  the  title  is  perfected  before 
decree.  Ihe  land  lying  in  another  State,  the  rescission  will  be 
upon  condition  that  the  complainant  make  a  deed  of  reconvey- 
ance, within  a  reasonable  time,  duly  probated  for  registration 
according  to  the  laws  of  that  State. 


FROM    8HELBT. 


Appeal  from  the  Chancery  Court  at  Memphis, 
R.   J.   Morgan,   Ch. 

T.  B.  TuRLCY,  L.  B.  McFarland,  and  Muse  & 
BuFORD   for    Complainant. 

W.   G.  Weatherford  for    Defendant. 

Cooper  J.,   delivered    the   opinion    of    the   Court. 

On  the  27th  of  January,  1872,  complainant  and 
defendant  entered  into  an  agreement  in  writing,  by 
which  the  latter  agreed  to  sell,  and  the  former  to 
buy,  an  undivided  half  interest  in  the  Ionia  plan- 
tation, in  Desha  County,  State  of  Arkansiis,  con- 
sisting of  973  acres,  "  more  or  less,"  for  ?9,000, 
payable    partly    in    complainant's    own     notes.      On 
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the  7th  of  February,  1872,  the  Contract  was  exe- 
cuted by  the  delivery  of  the  notes  on  the  one 
part,  and  of  a  deed  for  the  land,  with  covenant 
of  title,  on  the  other.  Shortly  afterwards,  one 
Randolph,  as  the  judgment  creditor  of  one  John- 
son, a  previous  owner  of  the  land,  caused  an  exe- 
cution to  be  issued  on  his  judgment  and  levied 
gpon  part  of  the  land  sold,  which  part  may  be 
described  in  brief  as  8.  E.  qr.  of  sec.  20,  contain- 
ing about  158  44-100  acres.  When  this  levy  was 
made,  it  was  discovered  that  S.  E.  qr.  of  sec.  20 
was  not  included  in  the  deed  of  defendant  to  com- 
plainant, nor  in  the  series  of  conveyances  under 
which  the  complainant  claimed  from  Johnson  down, 
each  of  the  conveyances  containing,  in  lieu,  the 
JST.   E.   qr.   of    sec.    20. 

On  the  18th  of  March,  1872,  the  complainant 
gave  the  defendant  written  notice  of  the  omission, 
and  that,  unless  he  made  him  a  good  and  valid 
title  to  the  undivided  half  of  the  said  S.  E.  qr. 
section,  he  thereby  tendered  possession  of  the  laud, 
and  would  proceed  to  file  a  bill  for  rescission. 
Some  negotiations  passed  between  the  parties,  dur- 
ing which  the  defendant,  in  writing,  acknowledged 
that  he  understood  himself  as  selling  the  quarter 
section  in  question  to  the  complainant,  and  was 
bound  to  defend  his  title  thereto.  A  suit  was  at 
once  instituted  by  the  defendant  to  enjoin  the  sale 
of  the  land  under  the  Randolph  execution,  and  to 
perfect  his  title  to  the  land.  Winfrey  was  at  first 
ioined    as    a    party    complainant    in    that    suit,    but 
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after  the  commencement  of  this  litigation  his  po- 
sition was  changed  to  that  of  a  defendant  The 
present  suit  was  commenced  on  the  16th  of  April, 
1872,  and  was  mainly  l)a8ed  on  the  omission  of 
the  land  from  the  deed.  An  amended  bill  was 
afterwards  filed  claiming  a  deficiency  of  title  to 
some  48  acres  of  land  in  other  parts  of  the  tract, 
and   an   outstanding  tax  title. 

The  defendant  filed  a  cross  bill  tendering  a 
warranty  deed  for  the  S.  E.  qr.  of  sec.  20.  The 
cause  was  heard  on  the  1st  of  July,  1875,  and  the 
contract  rescinded.  The  defendant  appealed.  At 
that  time,  the  litigation  commenced  in  Arkansas 
to   perfect   the   title   was   still    pending. 

The  law  regulating  the  rights  of  a  vendee  of 
land  to  rescission  is  well  settled  in  this  State  in 
accord  with  the  current  of  authority,  and  it  is  not 
shown  that  the  law  is  otherwise  in  the  State  of 
Arkansas.  If  the  purchaser  go  into  possession  of 
land  under  a  contract  executed  by  deed  of  convey- 
ance, he  must  rely  upon  the  covenants  of  his  deed 
and  cannot  come  into  equity  for  rescission  because 
of  a  defect  of  title  except  for  fraud,  the  vendor's 
insolvency,  or  other  independent  equity:  Buchanan 
V.  Alicell,  8  Hum.,  516;  Barnett  v.  Clark^  5  Sneed 
435.  It  is  otherwise  when  the  contract  is  execu- 
tory, in  which  case,  even  if  the  failure  of  title  be 
for  only  a  part,  but  a  material  part  of  the  land 
the  vendee  is  entitled  to  a  rescission  of  the  entire 
contract:  Galloway  v.  Bradshaio,  5  Sneed,  70;  Topp 
V.   White,  12  Heis.,  168.      In   the  absence  of   fraud 
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a  vendee  under  an  executory  contract,  who  comes 
into  equity  for  rescission,  will  be  compelled  to  ac- 
cept a  title  made  good  before  final  decree :  Black- 
more  V.  Shelby,  8  Hum.,  489.  He  will  not  be  com- 
pelled to  take  an  after  acquired  title  if  there  be 
fraud :  Woods  v.  North,  6  Hum.,  309.  Nor  a  doubt- 
ful title  at  all :  Cunningham  v.  Sharp,  11  Hum., 
118;  3lulU)is  V.  Aiken,  2  Heis.,  535;  Scott  v.  Thomp- 
son,  11   Heis.,    310. 

The  contract  in  this  case  was  intended  to  be 
and,  if  *  the  deed  had  covered  the  entire  tract, 
would  have  been  executed.  The  S.  E.  qr.  of  sec.  20 
was  not,  however,  included  in  the  conveyance.  That 
quarter  section,  the  proof  shows,  lay  in  the  very 
center  of  the  tract,  near  to  the  improvements,  and 
consisted  principally  of  cleared  land,  as  valuable  as 
any  in  the  tract.  The  witnesses  agree  that  it  was 
a  material  part  of  the  land  sold.  Not  having 
been  conveyed,  the  rights  of  the  parties  must  be 
governed  by  the  contract  of  the  27th  of  January, 
1872.  If  the  defendant  had  then  been  clothed 
with  a  good  title,  and  had,  at  the  filing  of  the 
bill,  tendered  to  the  complainant  a  deed  for  the 
land  omitted,  with  the  covenants  of  the  deed  of 
the  7th  of  February,  1872,  the  complainant  would 
have  been  compelled  to  take  it.  So  if,  as  I  think 
may  be  conceded,  there  was  no  fraud  on  the  part 
of  the  vendor,  and  he  had  an  equitable  right  to 
obtain  the  legal  title,  and  had  actually  acquired  it 
previous  to  the  final  decree  below,  the  complainant*8 
rifirht  to  rescission   might  have   been  defeated.      The 
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defendant  clearly  had  no  title  to  the  .land,  only,  at 
most,  an  equity  to  call  for  it:  McWhirter  v.  Swafer, 
6  Bax.,  848.  He  could  not,  under  the  executory 
contract,  compel  the  complainant,  after  the  defect 
was  discovered,  to  take  a  deed  for  land  to  which 
he  had  no  legal  title.  It  was  his  misfortune  that 
he  could  not  perfect  the  title  before  the  final  de- 
cree. The  right  to  rescission  must  relate  to  the 
filing  of  the  bill.  Only  the  perfecting  of  the 
legal  title  within  time,  or  a  new  contract,  could 
afiect  that   right. 

The  decree  must  be  affirmed,  with  costs,  but 
upon  condition  that  the  complainant,  within  a 
reasonable  time,  make  a  deed  of  reconveyance  of 
the  land,  duly  probated  for  registration  according 
CO   the   laws   of    the   State   of    Arkansas. 
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M.  J.  Wicks  et  als.  v.  J.  J.  Sears. 

OnANCERY  Pleading  and  Practice.  Bill  to  remove  cloud.  Pay^ 
ment  of  tazea.  Receiver,  In  case  of  a  bill  tiled  to  remove  cloud 
from  title,  the  defendant  in  possession  failed  to  pay  taxes.  Thp 
complainant  paid  until  a  receiver  was  appointed  on  petition  of 
complainant.  Complainant's  bill  was  ultimately  dismissed  on 
hearing.  Held :  He  was  entitled  to  be  reimbursed  the  taxes 
paid  by  him  pending  the  litigation  out  of  rents  in  the  hands  of 
the  receiver,  on  the  principle  that  It  was  the  duty  of  the  Court 
to  have  so  applied  the  funds,  and  it  would  have  done  so,  had 
not  complainant  paid  them.  He  having  done  so,  entitles  him 
to  receive  the  money  back  on  decree  against  him  in  this  Court 


FROM    6HBLBY. 


Appeal  from  the  Chancery  Court  at  Meraphis, 
R.   J.   Morgan,   Ch. 

EsTES  &  Ellett  and  Taylor  &  Carroll  for 
Complainants. 

Metcalf  &   Walker  for  Defendant. 

Freeman,  J.,   delivered   the  opinion   ot  the  Court. 

This  case  is  now  before  us  under  an  order  of 
reference  to  the  Clei'k  of  this  Court,  and  report 
by  him,  showing  that  complainant  has  paid  the 
taxes  on  the  land  in  controversy,  during  the  pen- 
dency of  the  litigation,  which  commenced  in  1865, 
for   a  number  of   years,   and   up  to   the    time   when 
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a  receiver  was  appointed  to  take  charge  of  the 
property,  and  to  pay  them  in  the  future.  This 
was  done  in  April,  1873,  since  which  time  said 
receiver  has  been  in  possession  and  control  of  the 
property.  Before  that,  the  respondent  was  in  pos- 
session, but,  as  appears  in  the  record,  neglected 
and  failed  to  pay  these  charges,  and  is  probably, 
if   not  certainly,    insolvent. 

The  case  was  a  bill  filed  by  complainant  charg- 
ing that  respondent  had  purchased  the  land  at  a 
sale  for  Federal  taxes,  assessed  during  the  war, 
and  asking  said   sale   be   declared   void. 

.  The  Chancellor  decreed  the  sale  void,  but  under 
late  decisions  of  the  Supreme  Court  of  the  United 
States,  this  Court  has  reversed  this  decree  and 
dismissed  the    bill. 

Complainant  now  insists  that  he  is  entitled  to 
be  reimbursed  the  taxes  paid  by  him  during  the 
litigation,   and   asks   this   Court  so   to   decree. 

This  case  does  not  fall  within  the  facts  of  the 
case  of  Quinby  ^  Co,  v.  North  Alabama  Coal  and 
Transportation  Co.^  2  Heis.,  596,  where  the  com- 
plainant claimed  in  his  bill  to  have  been  purchaser 
at  a  tax  sale,  and  to  be  assignee  of  others  who 
had  purchased,  and  asked  to  have  the  title  to  the 
property  declared  to  be  in  him  by  virtue  of  these 
purchases,  as  against  creditors,  who  were  proceed- 
ing to  have  it  sold  for  debts  of  the  original  own- 
ers. Quinby  failed  to  make  out  his  claim  of  title, 
but  did  show  he  had  paid  the  taxes,  thus  relieving 
the  land    of    a    charge    on    it,   which    would    have 
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taken  precedence  of  the  creditors'  claims,  and  we 
held  he  should  be  reimbursed  out  of  the  fund 
arising  from  the  sale.  Nor,  on  the  other  hand, 
is  it  like  the  case  of  Boss  v.  Mahry^  1  Lea,  226, 
where  the  complainant  sought  to  have  a  lien  on 
the  land  and  a  sale  of  it,  on  the  Bim[»le  allegation 
that  he  had  bought  it  at  a  tax  sale,  without  show- 
ing even  that  his  title  was  defective.  In  the 
language  of  Judge  Cooper  in  that  case,  it  was  a 
bill  for  a  lien  going  merely  on  the  ground  that 
the  complainant  had  bought  the  land  at  a  tax  sale. 
As  no  statement  of  facts  is  presented  in  the 
bill  which  brings  out  this  question  of  payment  of 
taxes,  the  contention  of  complainant  must  rest  on 
other  grounds,  if  successful.  We  think  he  is  en 
titled  to  be  reimbursed,  as  this  case  stands,  out  of 
any  funds  in  the  hands  of  the  receiver.  The  re- 
ceiver was  appointed  by  the  Court  on  a  petition 
showing  respondent  in  possession,  but  insolvent,  and 
failing  to  pay  the  taxes.  It  would  have  been  the 
duty  of  the  Court,  if  complainant  had  not  paid 
the  taxes,  to  have  directed  them  to  be  paid  by 
the  receiver  as  soon  as  funds  came  into  his  hands 
sufficient  for  this  purpose.  The  property  was  in 
litigation,  the  title  to  be  settled  by  the  decree  of 
the  Court,  otherwise  both  parties  might  have  found 
themselves  deprived  of  the  property  at  the  end  of 
the  litigation  by  a  title  acquired  by  a  third  party 
at  a  tax  sale.  In  order  to  protect  the  title  and 
preserve  it  to  answer  the  decree  in  favor  of  the 
one   or  the   other    party,   as    the    case    might    be,   it 
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was  proper  that  the  rents  should  have  been  so 
applied.  It  was  so  done  as  to  the  taxes  accrning 
after  the  appointment  of  the  receiver.  The  failure 
of  the  Court  to  direct  an  application  of  them  to 
past  due  taxes  ought  not  now  to  preclude  such 
application.  If  complainant  had  not  paid  them, 
they  would  have  been  properly  payable,  or  paid 
out  of  the  rents  in  the  hands  of  the  receiver. 
That  the  complainant  has  paid  them  cannot  defeat 
•uch    application. 

We  therefore  direct  that  so  much  of  said  fund 
as  may  be  found  in  the  hands  of  the  receiver, 
after  paying  his  compensation  and  necessary  charges, 
shall  be  appropriated  to  reimburse  complainant,  and 
costs   of   this  contest  also   out  of   said  fund. 

At  a  subsequent  day  of  the  term,  the  case  was 
again  brought  before  the  Court  upon  the  report 
of   the   receiver. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

The  question  of  reimbursement  of  complainant 
for  taxes  paid  by  him  during  the  litigation  was 
before  us  some  weeks  since.  We  then  held,  that 
inasmuch  as  it  would  have  been  the  duty  of  the 
Court  to  have  applied  the  rents  arising  from  the 
property  during  the  litigation  to  the  payment  of 
these  taxes,  that  any  funds  in  the  hands  of  the 
receiver  now  should  be  appropriated  to  reimburse 
complainant,  who  had  paid  them.  This  was  on 
the  assumption   that  the  receiver    had    done    as    he 
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was  directed  to  do — collected  the  rents  and  paid 
the  taxes  from  April,  1873,  when  he  was  appointed. 
We  have  now  his  report,  in  which  he  shows  he 
had  received  up  to  October,  1877,  the  sum  of  $980, 
and  had  paid  out  $911.21  for  taxes,  and  an  account 
for  expeiises,  hiring  horses  to  ride  from  the  city 
to  the  land,  and  also  a  charge  of  commission  to 
himself.  If  these  credits  were  correct,  it  would 
only  leave  a  balance  of  $68.79  in  his  hands,  which 
he  would  probably  be  entitled  to  as  compensation 
for  services.  Bit  a  letter  from  the  receiver  is 
iiled,  showing  that  in  fact  he  has  only  paid  the 
taxes  for  1878  and  1874.  The  balance,  he  says, 
are  not  paid.  The  taxes  for  these  years  amount 
to  only  $265.34,  leaving  a  large  balance  in  his 
hands.  On  this  showing  it  would  appear  that 
there  is  probably  six  or  seven  hundred  dollars  or 
more  in  the  hands  of  the  receiver  from  rents 
Whatever  is  thus  in  his  hands  in  fact  must  be 
appropriated  to  reimburse  complainant.  The  taxes 
paid  by  him  were  a  prior  lien  to  subsequent  ac- 
cruing taxes.  The  principle  on  which  we  ordered 
the  appropriation  in  the  former  opinion  involved 
this.  We  erroneously  assumed  that  the  receiver  had 
paid  the  taxes  subsequently  accruing,  and  therefore 
only  appropriated  the  balance  remaining  after  their 
payment.  We  find  this  has  not  been  done.  The 
conduct  of  the  receiver  is  unwarranted,  and,  unless 
explained,  will  receive  the  reprobation  of  this 
Court,  and  be  looked  to  on  the  question  whether 
he  is   entitled  to   any  compensation   at  all. 
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The  Clerk  of  this  Court  will  call  the  receivei 
before  him,  aud  examine  his  accounts,  requiring 
vouchers  for  all  payments  claimed,  showing  when 
paidj  as  well  as  when  the  rents  were  received  which 
ire  reported  by  him  as  received,  and  report  to  the 
present  term  of  this  Court.  He  will  notify  coun- 
sel of  complainant  and  deieudaut  of  the  taking 
this   account. 


Anderson,  Com'r,  etc.,  v.  M.  McNeal  &  Boddie. 

Chanckrt  Pleadimq  and  Practice.  Bill\  of  Revivor.  A  bill  to 
revive  a  suit  against  a  devisee  is  not  a  supplemtffttal  bill  to 
revive,  bat  an  original  bill  in  the  nature  of  a  bill  of  revivor, 
anfl  vvhen  filed  against  a  non-resident,  without  attHclimt'nt  of 
property,  must  be  supported  by  proof.    Code,  sees.  4371-72. 


FROM    SHELBY. 


Appeal    from    the    Chancery    Court    at  Memphis. 
R.  J.  Morgan,  Ch. 

John  Johnson  for   Complainant. 
Henry  (^raft  for  Defendants. 
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Freeman,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  proceeding  in  the  Chancery  Court  to 
sell  real  estate  for  taxes,  under  the  statutes  passed 
for  that  purpose,  in  a  case  where  the  property  hail 
been  sold  and  bought  in  by  the  Superintendent  oJ 
Public  Instruction. 

The  original  bill  was  filed  against  McNeal,  who 
appeared  and  filed  a  demurrer,  which  was  over- 
ruled. After  this,  McNeal  died,  and  thereupon  & 
bill  of  revivor  was  filed  against  respondent,  Boddie, 
stating  the  fact  of  the  death  of  McNeal,  and  that  he 
had  devised  the  property  in  litigation  to  Boddie, 
who  is  alleged  to  be  a  non-resident  of  the  State, 
and  publication  prayed  to  be  made.  This  was 
ordered  on  the  1st  of  November,  and  the  defend- 
ant required  to  answer  by  the  first  Monday  in 
December  after. 

No  answer  or  appearance  being  put  in,  the  bill 
was  taken  for  confessed,  and  thereupon,  on  refer- 
ence had  to  the  Clerk  to  ascertain  what  taxes 
were  due,  and  report  on  this,  a  decree  was  entered 
for  sale  of  the  property. 

This  bill  against  Boddie  is  styled  an  amended 
and  supplemental  bill  to  revive,  but  is  more  prop- 
erly an  original  bill  in  the  nature  of  a  bill  of 
revivor,  as  treated  of  in  our  books  on  equity 
pleading. 

"If  the  transmission  of  the  estate,*'  says  Mr. 
Adams'  Doctrine  of  Equity,  "is  by  act  of  the 
laws,   as  to   the  personal    representative    or  heir,   or 
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the  like,  it  is  strictly  a  bill  of  revivor,  and  unless 
defendant  show  cause  against  it,  within  the  time 
fixed,  an  order  goes  to  revive.  Where  the  trans- 
mission is  by  the  act  of  the  law,  as  to  a  devisee, 
^n  original  bill  in  the  nature  of  a  revivor  is  to 
be  filed,  and  a  decree  made  on  that  to  revive,  and 
it  will  serve  to  revive  the  suit,  if  the  validity  of 
the  transmission  is  established/'  Adams'  Doct.  Eq., 
top  p.  774,  8.  p.  406. 

By  the  Code,  sees.  4371-72,  bills  without  at- 
tachment of  property,  against  non-residents,  are 
among  the  exceptions,  and  the  complainant  pro- 
ceeds after  publication  as  if  the  allegations  of  the 
bill  had  been  put  in  issue  by  an  answer  not  sworn 
to,  with  the  right  to  set  for  hearing  forthwith, 
and  in  such  cases,  by  subsequent  sections,  provision 
is  made  for  taking  proof. 

In  this  case  there  is  no  proof  of  the  fact  of 
the  death  of  McNeal,  or  that  Boddie  is  the  devi- 
see. Until  this  is  made  out  according  to  the  al- 
legations of  the  bill,  they  stand  as  denied  by  the 
answer  of  defendant.  And  so  no  ground  for 
revivor  against  the  alleged  devisee  appears,  and  the 
decree  without  this  is  erroneous,  and  for  this  cause 
must  be  reversed,   with  costs. 

20— VOL.  4. 
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The    Statb,    ex  ret.   B.    F.    Coleman,    v.   James    L. 

Gaines,  Comptroller. 

Clkrks'  Feks.  On  land  condemned  for  taxes.  Where  several  lots  of 
laud  belonging  to  the  same  person  are  assessed  for  taxes  together 
as  one  body,  giving,  however,  separate  numbers,  and  in  some  in- 
Etances  tlie  size  of  eaqh  lot,  but  including  them  all  In  one  tract 
and  in  one  valuation,  and  the  same  are  condemned  in  the  Cir- 
cuit Courty  the  Clerk  is  only  entitled  to  a  fee  oi*  $1.00  for  each 
tract  or  parcel  so  reported  and  sold,  and  not  for  each  lot  com- 
prising the  tract  or  parcel. 


FROM   SHKLBY. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County.      J.   O.  Pierce,  J 

C.  W.  Heiskell  and  M.  D.  L.  Stewart  for 
Coleman. 

Attorney-General  Lea   for   Gaines. 

MoFarland^  J.y  delivered  the  opinion  of  the 
Court. 

it  appears  that  in  some  instances  the.  assessor 
for  Shelby  county  assessed  for  taxes  several  town 
lots  belonging  to  the  same  person  together  as  one 
^ody^  giving,  however,  the  separate  numbers,  and 
in  I  some  instances  the  size  of  each  lot,  but  in- 
cluding them  all  in   one    body  and    in    one    valua- 
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tion,  the  lots  being,  as  inaj  be  inierred,  contiguous. 
They  were  so  reported  to  the  Circuit  Court,  con- 
demned and  sold,  and  bought  in  for  the  use  of 
the  State. 

The  Clerk  claims  tl.OO  for  each  lot  so  assessed, 
reported  and  sold.  The  Comptroller  allowed  him 
only  $1.00  for  each  body  or  parcel  so  assessed  and 
reported.  That  is,  where  several  lots  were  in- 
eluded  in  one  assessment  and  valuation,  so  reported 
and  sold,  the  Comptroller  allowed  but  one  fee, 
while  the  clerk  claimed  a  separate  fee  for  each 
lot  as  designated   by  the   numbers. 

Section  669  of  the  Code  provides:  "When  sev- 
eral  tracts  or  parcels  of  land  belonging  to  the 
same  person,  lie  contiguous,  forming  one  entire 
tract,  the  whole  may  be  included  in  ^one  valuation 
and  so    extended.'' 

The  assessors  have  applied  this  rule  to  a  body 
of  town  lots  lying  together.  It  it^  argued  that 
the  above  section  has  been  impliedly  repealed  by 
subsequent  inconsistent  statutes.  The  arguments  to 
support  ^this  conclusion  have  not  satisfied  us.  But, 
at  any  rate,  this  mode  was  adopted  by  the  asses- 
ors  and  followed  by  the  other  officers  of  the 
State,  and  it  is  not  the  province  of  the  Clerk  to 
review  their  action.  The  statute  allows  the  Clerk 
"11.00  for  each  separate  tract,  lot  or  parcel  of  land." 
What  does  this  mean?  Undoubtedly  it  means  $1.00 
for  each  tract,  lot,  parcel  or  body  of  land  in- 
cluded in  one  assessment,  valuation,  report  and 
sale,     and    it    does     not    mean    that    where    several 
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tractB,  lying  contiguous^  belonging  to  the  same 
person,  are  assessed  as  a  whole,  that  the  Clerk  is 
entitled  to  a  fee  for  each  tract  or  lot  included. 
Ue  is  only  required  to  render  the  one  service,  and 
it  was  never  intended  that  he  should  have  more 
than  one  fee.  If  the  assessment  was  even  errone- 
ous,  he  has  no  ground  to  complain.  The  fee  was 
allowed  to  compensate  him  for  the  services  ren- 
dered, and  if  by  the  error  of  the  assessor  he  was 
only  required  to  render  the  one  service,  there  is  no 
reason  why  he  should  have  more  than  the  one 
fee.  But  we  by  no  means  admit  that  the  assess- 
ment was  erroneous. 

The  argument  in  behalf  of  the  Clerk  is  ear- 
nest and  ingenious,  but  we  think  his  claim  is 
wholly  unfounded.  The  proceeding  is  dismissed  at 
his    cost. 

Affirmed. 
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William  Wallace  v.  Thb  State. 

Criminal  Law.  Arraigtiment  and  t$9ue.  It  Is  no  ground  for  reversal 
of  a  Judgment  of  conviction  that  the  jury  were  sworn  to  try 
the  Issue  Joined  before  the  prisoner  had  been  formally  arraigned 
and  pleaded. 


FKOM    SHELBY. 


Appeal  in  error  from  the  Criminal  Court  of 
Shelby   County.     T.  H.  Logwood,  J. 

L.  B.  HoRRioAK  for  Wallace. 

Attorney-General  Lea  for  The  State. 

TicFARLAND  ~ J .,    delivered     the   opinion     of    the 
Court. 

This  is  an  indictment  and  a  conviction  for 
stealing  three  one  hundred  dollar  bills,  the  property 
of   Lucy  Beaty. 

The  first  objection  taken  is  that  the  jury  was 
empanneled  and  sworn  before  the  prisoner  pleaded 
to  the  indictment.  The  bill  of  exceptions  shows 
that  after  the  jury  were  selected  and  sworn  the 
Attorney-General  announced  that  the  defendant  had 
not  been  arraigned  and  that  he  had  not  pleaded  to 
the  indictment,  Thereupon,  the  defendant  was  in 
due  form   of    law,   for  the  first  time,  arraig^ned,  and 
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pleaded    not    guilty.       The    jury     were    not    sworn 
after  the   defendant  pleaded    not  guilty. 

The  argument  is,  that  at  the  time  the  jury 
were  sworn  there  had  been  no  issue  formed,  and 
therefore  nothing  to  try,  and  the  swearing  was  a 
nullity. 

This  view  might  be  sustained,  but  it  would  be 
upon  a  very  strict  and  literal  construction  of  the 
law.  In  practice,  a  formal  arraignment  and  plea 
is  often  dispensed  with,  and  if  a  defendant  should 
sit  by  and  make  no  objection  to  the  swearing  of 
a  jury  to  try  him,  upon  the  assumption  that  he 
had  pleaded  not  guilty,  it  is  doubtful  if  he  should 
be  heard  to   complain. 

The  case  of  Link  v.  StatCy  8  Heis.,  252,  relied 
upon,  was  where  the  defendant  had  been  tried  and 
convicted  without  any  plea  having  been  entered  at 
any  time  during  the  progress  of  the  trial.  The 
Court,  without  any  motion  from  the  defendant, 
granted  a  new  trial.  Upon  a  second  trial  it  was 
insisted  that  the  former  conviction  was  a  bar.  It 
was  said  that  there  having  been  no  plea  on  the 
first  trial,  the  verdict  was  not  responsive  to  any 
issue,  and  the  defendant  had  not  been  in  jeopardy, 
and  he  was  properly  tried  again. 

In  the  present  case,  however,  there  was  a  plea 
of  not  guilty.  The  objection  is  that  it  was  en- 
tered immediately  after  the  jury  was  sworn,  and 
not  before.  We  think  the  objection  too  technical. 
The  jury  were  sworn  to  try  the  issue,  and  although 
at    that    precise    moment    there    was    no    issue,  yet 
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immediately  afterward  the  issue  was  joined  and  the 
oaths  of  the  jurors  were  no  doubt  as  binding  upon 
their  consciences  as  if  the  issue  had  b^en  previ- 
ously formed.  If  a  witness  should  give  his  depo- 
sition and  be  sworn  to  the  truth  of  his  testimony 
at  the  conclusion  instead  of  at  the  commencement 
thereof,  the  oat!i  no  doubt  would  be  binding,  and 
perjury  might  be  assigned  upon  it,  and  so  we  think 
the  same  rule  may  be  applied  to  the  present  case, 
although  it  would  be,  no  doubt,  the  better  practice 
to  have  the  jury  sworn  after  the  issue  joined. 
Besides,  the  defendant  in  this  case  made  no  objec- 
tion to  the  trial  proceeding  without  the  jury  being 
re-sworn. 

The  second  error  assigned  is  that  the  defendant 
was,  upon  a  former  trial,  acquitted  of  the  same 
charge.  The  only  difference  being  that  in  the 
former  indictment  the  money  was  charged  to  be 
t)ie  property  of  Everett  Harden.  This  was  upon 
the  assumption  that  said  Harden  was  the  husband 
of  Lucy  Beaty.  If  so,  he  was  the  owner  of  the 
money.  If,  however,  Lucy  Beaty  was  a  single 
woman,  then  she  was  the  owner,  as  charged  in  the 
present  indictment.  It  appears  that  they  had  not 
been  married  at  the  time,  but  had  been  living  together 
a  number  of  year  as  husband  and  wife,  and  be- 
lieved they  were  so,  being  colored  people.  It  is 
argued  that  this  constituted  a  common  law  mar- 
riage, but  such  marriages  have  never  been  recog- 
nized in  this  State.  Besides,  it  appears  that  in 
the  former  trial  it  was  decided  that  they  were  ton 
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lawfully  married.  Upon  this  holding  of  the  Court 
on  the  former  trial,  it  is  probable  the  defendant 
could   not  *be   held  to  have  been   in   jeopardy. 

It  is  also  objected  that  the  verdict  is  not  sus- 
tained by  the  testimony  set  out  in  the  bill  of  ex- 
ceptions. Without  discussing  it,  however,  we  think 
it  is. 

Affirm    the   judgment. 


The    Taxing   District    of    Shelby  County  v.    Billy 

Emeiison. 

1.  Pbiyilbgb  Tax.     Theaur.    A  license   ''upon  the  privilege  of 

keeping  a  theater,  opera  house,  or  concert  hall,  where  theatri- 
cal entertainments  are  given,"  includes  entertainments  given 
jy  companies  hired  by  the  proprietors  or  lessees,  and  such 
companies  are  not  liable  to  an  additional  tax. 

2.  Same.    Same,    '^Theatrical  entertainments"  are  not  confined  to 

the  pure  drama,  but  may  include  negro  minstrel  performances. 


FROM     SHELBY. 


Appeal    in     error    from    the     Circuit    Court    of 
Shelby   County.      J.   0.   Pierce,   J. 
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C.  W,  Heiskbll  for  Taxiag    District. 

L.  &  E.  Lehman   for  Emeraon. 

Frbbman,  J.  delivered  the  opinion   of  the  Court. 

This  is  a  case  commenced  by  warrant,  carried  to 
the  Circuit  Court,  seeking  to  charge  the  defendant 
with  violation  of  revenue  regulations  in  the  Tax- 
ing District,  by  giving  entertainments  or  concerts, 
the  troupe  being  known  as  **  Emerson's  Minstrels," 
and  under  the  management  of  defendant. 

It  is  admitted  the  enteitainment  was  given,  and 
the  company  had  no  license,  but  it  is  also  agreed 
that  the  troupe  was  hired  by  Davey  &  Brooks,  to 
give  performances  in  their  theater,  which  said 
Davey  &  Brooks  were  then  running  as  proprietors 
and    lessees. 

It  is  also  admitted  that  Davey  &  Brooks  were 
regularly  licensed,  and  had  paid  for  the  same, 
under  the  52nd  sub-section  of  the  Act  of  1879. 
This  section  provides  for  a  license  ^'upon  the 
privilege  of  keeping  a  theater,  opera  house,  or 
concert  hall,  where  theatrical  entertainments  are 
given,  on  payment  of  one  hundred  dollars,  payable 
quarterly  in  advance." 

The  only  question,  it  seems  to  us,  in  this  case 
is,  whether  the  license  of  Davey  &  Brooks  to 
keep  a  theater,  opera  house,  or  concert  hall,  where 
theatrical  entertainments  are  given,  covered  also, 
and  included  necessarily,  the  act  of  the  parties 
employed  by  them   to  gWe  such   entertainments. 
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This  is  the  real  question,  for  it  is  agreed  that 
the  defendant  or  his  troupe  were  employed  by 
Davey  &  Brooks  to  give  the  entertainments  for 
three  nights,  on  terms  agreed  on  between  the 
parties. 

On  principle,  it  would  seem  that  in  the  nature 
of  such  thmgs,  it  was  not  understood  that  the 
managers  of  a  theater  were  themselves  to  be  the 
performers.  On  the  contrary,  it  is  necessarily  the 
case  that  their  business  must  be  carried  on  in 
part,  if  not  mostly  by  others.  If  so,  the  license 
to  keep  such  an  establishment  necessarily  involves 
the  use  of  the  usual  means  and  agencies  by  which 
the  business  is  conducted.  As  in  the  case  of 
BeU  V.  Watson,  8  Lea,  828,  we  held  that  a 
license  to*  carry  on  a  livery  stable  included  th« 
use  of  hacks,  horses  and  carriages,  as  necessary 
parts  of  the  business. 

So,  in  this  case,  the  use  or  services  of  per- 
formers is  Essentially  necessary  to  theatrical  enter- 
tainments, without  which  the  busiiiess  could  not 
be  carried  on.  A  licensed  theater,  concert  hall, 
or  opera  house,  would  be  an  idle  institution  unless 
performances  could  be  had  in  them,  and  these 
require  trained  performers,  who  must  either  be  the 
licensees  themselves   or  others   employed   by   them. 

As  to  whether  the  theatrical  business  includes 
minstrel  performances,  or  only  the  pure  drama,  we 
could  not  say  as  a  matter  of  law,  probably,  but 
the  proof  of  parties  perfectly  familiar  with  the 
business  shows  that   such    is    the    case.      They  cer-^ 
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tainly  are  included  in  the  usual  performances  of 
the  season  in  such  establishments.  That  there 
might  be  a  theater  where  nothing  but  the  pure 
drama  was  exhibited,  no  more  affects  the  result 
than  the  fact  that  there  might  be  a  livery  stable 
where  only  horses  were  kept  for  hire,  and  no 
hacks  or  other  vehicles.  This  would  be  rather  a 
badly  furnished  establishment  for  the  livery  busi- 
ncss.  But  from  the  testimony  in  this  case,  it 
would  seem  that  a  theatrical  establishment  in 
Memphis,  or  any  other  city  of  its  size,  that  con- 
fined itself  to  the  legitimate  drama,  would  be  as 
badly  furnished  to  meet  the  popular  taste  as  would 
the  stable  witb    no  carriages. 

We  think  the  license  includes  and  protects  the 
employees  of  the  managers,  who  furnish  the  enter- 
tainments, and  ^he  minstrel  troupe  is  but  an  essen- 
tial  agency  in   carrying  on   the  business   licensed. 

Let  it  be  so  adjudged. 
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J.  C.  Nbely  v.  The  State. 

Constitutional  Law.  Sxemption  as  juror*  Special  exemptiOB 
from  service  a8  jurors  and  road  hands  enacted  In  a  ctiarter  of 
incorporation,  in  favor  of  officers  and  employees  of  the  com- 
pany, is  class  legislation,  and  unconstitutional. 


FROM    8HKLBY. 


Appeal  in  error  from  the  Criminal  Court  of 
Shelby   County,      L.   B.   Horrigan,   J. 

Humes  &  Poston,  for  Neely. 
Attorney-General  Lea   for  The   State. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the 
Court. 

Neely  was  regularly  summoned  as  a  juror  at 
the  January  Term,  1880,  of  the  Criminal  Court  at 
Memphis.  He  failed  to  attend  as  required,  and 
was  fined  $25,  from  which  judgment  of  the  Court 
he  has   appealed  to  this   Court. 

The  defense  relied  on  is  that  Neely  was,  when 
summoned,  and  still  is,  a  director  in  the  Memphis 
&  Charleston  Railroad  Company,  and  that  the 
charter  granted  in  1848  exempts  the  directors  from 
jury   service. 
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It  is  admitted  that  he  was  atid  still  is  a  di- 
rector in  said  company^  and  that  said  company 
was  chartered  in  1848,  containing  the  exemption 
stated,  and  that  Neely  believed  he  was  not  liable 
to  perform  seryice  as  a   juror. 

The  Court  held  the  provision  of  the  chartei 
granting  the  exemption  inoperative  and  void^  be- 
cause  repugnant  to   the   Oonstitution. 

We  are  of  opinion  that  the  holding  of  his 
Honor  the  Judge  of  tho  Criminal  Court  is  correct. 
It  is  an  attempt  to  pass  a  law  for  the  benefit  of 
individuals  inconsisteui  with  the  general  laws  of 
the  land,  and  purports  to  grant  to  individuals,  who 
may  be  directors  in  said  company,  privileges,  im- 
munities  and  exemptions  which  are  not  extended 
to  other  members  of  the  community  who  may  be 
able  to  bring  themselves  within  the  provisions  of 
such  law,  contrary  to  the  provisions  of  Art.  XI., 
sec.   8,   of   the   Constitution, 

Counsel  for  Neely  have  cited  the  case  of  Haw- 
kins  V.  Small,  7  Bax.,  193,  in  support  of  the 
validity  of  the  exemption  contained  in  the  charter 
of  said  company.  The  case  cited  does  sustain  the 
position  assumed,  but  it  does  not  appear  that  the 
constitutionality  of  the  provision  in  the  charter,  in 
that  case,  exempting  a  section  hand  from  working 
on  the  public  roads,  was  considered.  Of  course 
the  constitutionality  of  the  provision  must  have 
been  taken  for  granted,  otherwise  the  result  an- 
nounced could  not  have  been  attained.  But  the 
opinion  does    not    discuss    the    validity    of    the    ex- 
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emption,  but  reaches  the  eonclasion  in  favor  of 
the  exemption  upon  other  grounds  stated  in  the 
opinion.  We  are  of  opinion,  however,  that  the 
case  was  erroneously  decided,  and  overrule  it,  as 
it  is  liable  to  the  same  constitutional  objections 
which   lie   against  the   case  at  bar. 

Let  the   judgment  be   affirmed. 


E.  A.   CoLB,  for  use,  etc.,  v.  H.   0.  Brewer^  et  al. 

Attachment.  Agiignment,  Prioritif,  A  registered  assignment  of 
a  Judgment,  without  actual  notice  to  the  debtor,  will  not  give 
the  assignee  priority  over  a  subsequent  attachment 


VBOM    SHELBY. 


Appeal    from  the    Chancery    Court    at  Memphis. 
K.  J.  Morgan,  Ch. 

J.  E.   Temple  for  Complainants. 

J.  R.  &  W.    S.    Flippin    and  W.   M.  Randolph 

for  Defendants. 

Deaderioe,  0.  J.,  delivered    the    opinion  of   the 
Oourt. 
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In  1875,  complainant  filed  his  injunction  and  at- 
tachment bill  in  the  Pirst  Chancery  Court  at  Mem- 
phis, to  subject  to  the  satisfaction  of  a  judgment 
he  had  previously  obtained  against  Brewer,  the 
amount  of  a  judgment  Brewer  had  obtained  in 
July  Term,  1874,  of  the  Circuit  Court  at  Bartlett, 
against  Mary  Ann  Chandler,  executrix  ot  W.  R. 
Chandler,  deceased. 

Brewer  had,  in  August,  1874,  executed  a  deed 
of  trust,  or  assignment  in  trust,  to  E.  M.  Hearn, 
trustee,  of  said  judgment  so  recovered  by  him  for 
the  payment  of  debts  due  to  third  persons  speci- 
fied in  the  instrument.  This  trust  deed  or  assign- 
ment was  registered  upon  the  day  of  its  execution, 
but  no  notice  of  the  transfer  or  assignment  was 
given  to  the   judgment    debtor. 

The  question  submitted  for  our  determination  is, 
whether  the  attaching  creditor  has  priority  over 
the  debtors  sought  to  be  secured  by  the  trust  deed 
or  assignment  And  we  are  of  opinion  that  he 
has.  The  Chancellor  so  held,  and  we  affirm  his 
decree,  with  costs. 
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J.  Faust  et  al.   v.  L.  Levy  et  als. 

1-  Chancery  Pleading  and  Practice.  Ti-ustee.  Additional  bond. 
Sueties.  Upon  a  bill  by  a  beneficiary  to  have  a  trust  assignee 
removed  for  fraudulent  conduct,  the  Chancery  Court  has  power 
to  require  the  trustee  to  give  additional  bond,  and  to  adminis- 
ter the  trust  under  the  direction  of  the  Court. 

*?.  Same.  Same,  InUre$t.  Countel  fees.  Cost.  The  trustee  in 
default  will  be  charged  with  interest  wtthoutf  proof  of  receiv- 
ing lt»  and  will  not  be  allowed  cost  and  counsel  fees. 


FROM    SHELBY. 


Appeal    from    the    Chancery   Court    at  Memphis. 
F.  D.  Stockton,  Ch. 

T.  B.   Edgington,   for  Complainants. 

L.  k  E.  LsHMAK  for  Defendants. 

MoFarland,    J.,    delivered    the    opinion     of    the 
Court. 

A.  Loventhal  k  Co.  made  an  assignment  of 
their  stock  of  goods  to  L.  Levy,  to  be  sold  tor 
the  benefit  of  their  creditors.  Levy  gave  bond, 
and  was  proceeding  to  sell  the  goods,  when  Lov- 
enthal, one  of  the  assignors,  and  part  of  the 
creditors,  filed  their  bill  to  have  the  trustee  re- 
moved and  a  receiver  appointed  to  execute  the 
trusts   under  the  order  of   the   Court. 
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The  Chancellor  refused  to  remove  the  trustee, 
but  required  an  additional  bond,  and  ordered  him 
to  report  his   action   to   the   Court. 

After  the  goods  were  sold,  and  the  trustee's 
report  filed,  the  complainants  filed  a  supplemental 
bill,  charging  the  trustee  with  fraud  in  the  sale  of 
the  goods,  and  praying  to  hold  him  and  his  sure- 
ties liahle  for  the  actual  value  of   the  goods. 

The  Chancellor  held  that  the  trustee  was  not 
guilty  of  fraud,  but  after  reducing  the  amount  of 
compensation  claimed  by  him  to  $500,  found  there 
was  a  balance  in  his  hands,  after  allowing  all 
credits  to  which  he  was  entitled,  of  $1,120.38,  for 
which  sum  a  decree  was  rendered  against  the 
trustee  and  his  sureties,  and  from  the  decree  the 
trustee  and   sureties  aloTie  have  appealed. 

In  their  behalf,  the  following  errors  have  been 
assigned : 

1st.  That  the  Court  had  no  jurisdiction  to  re- 
quire an  additional  bond  of  the  trustee;  that  the 
object  of  the  bill  was  to  remove  the  trustee,  and 
this  relief  being  refused,  the  bill  should  have  been 
dismissed,  and  the  Court  having  no  jurisdiction  to 
require  an  additional  bond,  the  sureties  on  said 
bond  are  not  bound   thereon. 

This  position  is  wholly  untenable.  The  bill  in 
its  allegations  and  prayer  is  broad  enough  to  give 
the  Court  full  jurisdiction  to  administer  the  trust, 
either  by  the  appointment  of  a  receiver,  as  prayed 
for,    or    by    requiring    an    additional     bond    of    the 
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trustee,  and   by  reqairing  him   to   perform   his  trust 
under  the   directions   of   the   Court, 

2nd.  The  trustee  was  charged  with  interest  on 
the  balance  in  his  hands,  without  proof  that  he 
had   received  interest. 

This  was  correct,  as  he  improperly  retained  the 
amount,  claiming  it  as  compensation,  when  he  was 
not  entitled  to  it,  instead  of  paying  it  out  as  he 
should   have   done. 

8rd.  The  trustee  was  not  allowed  costs  and 
counsel    fees  in   defense   of   the   supplemental    bill. 

This  was  also  correct,  as  he  was  shown  to  be 
in  default,  and  although  the  relief  might  have 
been  had  against  him  without  the  supplemental 
bill,  under  the  circumstances,  we  would  not  dis- 
turb  the   action   of   the  Chancellor  in  other  respects. 

The  sum  allowed  him  as  counsel  fees  in  the 
original  case   was  amply   sufficient 

4th.  The  sum  of  J500  allowed  the  trustee  for 
his  services,  we  think,  was  fair  compensation,  in 
view  of  the  time  he  was  engaged,  and  the  services 
rendered. 

Th^  complainants'  counsel  also  complain  of  the 
decree,  but  they  have  not  appealed,  and  besides, 
have  not  pointed  out  any  ground  upon  which  the 
decree   should,   in   our  opinion,   be    reversed. 

Decree  affirmed,  appellant  paying  the  costs. 
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Thb  Taxing  District  v.  H.   C.    Brackktt  &  Co. 

pRiviLBOE  Tax.  License.  Livery  stable.  Under  tlic  Act  of  1879, 
authorizing  the  Taxing  District  to  assess  and  collect  license  tax 
for  livery  stables,  and  also  shed  yards,  a  licensed  livery  stable 
keeper  may  keep  stock  and  vehicles  under  a  shed  without  ad- 
ditional license. 


FROM   SHELBT. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County.      J.   O.   Piercb,  J. 

C.  "W.  Heiskell  for  Taxing  DiB'rict.    . 

Humes  &  Poston  for  Brackett. 

McFarland,  J.,  delivered  the  opinion  of  the 
Court, 

The  question  presented  in  this  case  is  not  free 
ft*om  doubt.  The  42nd  sub-sec.  of  sec.  7,  chap. 
84,  of  the  Acts  of  1879,  in  relation  to  taxing 
districts,  in  the  class  of  privileges,  prescribes  a  tax 
as  follows :  "  Upon  the  privilege  of  keeping  a 
livery,  sale  or  boarding  stable,  having  twenty  stalls 
and  under,  $80,  and  for  each  additional  stall  until 
whole  number  shall  reach  forty,  $1,  and  every  ad- 
ditional stall  above  forty,  50  cents.  The  34th  sub- 
sec,   of   the    same    Act    levies    a    tax    upon    "every 
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keeper  of  a  shed  yard  or  barn  used  for  taking 
care  of  horses,  cattle  or  other  aninmls,  or  wagous 
or  other  vehicles,  for  gain  or  profit,  for  each,  per 
annum,  $50.  The  same  Act  also  prohibits  any 
one  from  exercising  two  privileges  or  following  two 
pursuits  or  avocations  under  one  license. 

The  proof  shows  that  the  defendants  keep  a 
livery  stable  in  Memphis,  for  which  they  pay  the 
regular  license  tax  required  by  the  42nd  sub-sec. 
of  sec.  7,  before  referred  to.  Adjoining  the  stable 
they  have  a  shed,  with  stalls  for  horses,  and  it  is 
to  be  inferred  that  these  stalls  are  counted  in  es- 
cimating  the  number  of  stalls  upon  which  the  tax 
is  to  be  paid  as  prescribed.  They  are  in  the  habit 
of  keeping  wagon  trains  from  the  country,  stopping 
for  a' day  or  two  in  the  city,  in  which  cases  they 
furnish  room  for  the  wagons  or  vehicles  in  their 
shed  or  yard  and  put  the  horses  or  mules  in  the 
stalls,  and  when  the  stalls  in  the  main  stable  are 
full  they  use  the  stalls  in  the  shed.  They  charge 
nothing  for  the  wagons,  but  so  much  per  head 
for  the  horses  or  mules,  according  as  they  or  the 
owners  furnish  the  feed.  They  had  for  several 
years  been  in  the  habit  of  carrying  on  this  busi- 
ness under  one  license,  and  so  had  the  other  livery 
stables  in  the  city.  It  appears,  however,  that  there 
is  one  person  who  has  a  license  as  a  ^^  wagon-yard 
keeper,"  and  keeps  a  shed  yard  for  wagons,  mules, 
etc.,  charges  for  the  stock,  but  nothing  for  the 
wagons,  and  is  the  only  one  who  is  engaged  in 
such   business  separate  from   a  livery   stable. 
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The  question  is,  whether  the  defendants  are 
violating  the  law  by  following  two  occupations 
under  one  license,  or  does  their  license  cover  all 
the  business  in   which  they  are    engaged; 

It  is  clear  that  the  statute  makes  a  clear  dis- 
tinction between  a  livery  stable  and  a  wagon-yard, 
and  prolnbits  the  keeping  of  both  under  one  license. 
This  is  all  clear  enough,  and  without  undertaking 
to  define  either,  it  will  be  readily  conceded  that 
the  two  establishments  are  essentially  difierent, 
and  it  is  furthermore  apparent  that  the  establish- 
ment of  the  defendants,  as  described  in  the  record, 
is  a  livery  stable,  and  not  a  wagon-yard.  The 
shed  adjoining  the  stable  is  none  the  less  a  part 
of  the  stable  because  it  is  called  a  shed.  It  is  a 
shed  with  stalls,  and  included  in  the  livery  stable 
license,   and  is   not  a  wagon   shed. 

Now^  it  is  clear  that  under  the  license  to  keep 
a  livery  or  boarding  stable  the  defendants  could 
keep  horses  or  mules  in  any  of  their  stalls.  It 
can  hardly  be  said  that  they  are  not  at  liberty  to 
keep  wagons,  horses  and  mules,  or  horses  or  mules 
that  are  driven  to  the  city  with  wagons.  This  is 
clearly  within  the  business  of  a  livery  stable.  It 
is  true  they  also  keep  wagons  and  other  vehicles, 
but  they  charge  nothing  for  it.  Have  they  trans- 
cended their  license?  It  is  true  they  entertain 
some  of  the  same  sort  of  customers  that  are  kept 
at  a  wagon-yard  proper,  and  transact  in  part  the 
same  sort  of  business  transacted  by  the  keeper  of 
a  wagon-yard,  but  it  often  happens  that   the    same 
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sort  of  business  is  transacted    by  persons  following 
what  are  regarded    as    wholly  different    occupations. 

It  is  perhaps  impossible  to  keep  the  dividing 
line  between  all  the  occupations  well  marked,  and 
confine  each  within  his  sphere,  or  carry  out  the 
purpose  of  the  Legislature  in  sub-dividing  nearly 
all  the  various  occupations  and  claiming  them  as 
privileges. 

We  cannot  say  that  the  defendants  have  kept 
a  wagon-yard,  or  engaged  iu  a  business  not  covered 
by  their  license.  This  was  the  judgment  of  the 
Circuit  Court,  and  it  will    be  affirmed. 


Stephen  Petty  v.  The  State. 

1.  Criminal  Law.  Witnesses  face  to  face.  The  constitutional  pro- 
vision that  **  In  an  criminal  prosecutions  the  accused  hath  the 
right  to  meet  the  witnesses  face  to  face ''  has  reference  to  wit- 
nesses in  support  of  his  prosecution,  and  not  to  witnesses  in 
his  own  behalf. 
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2.  Samb.  Affidavit  fifr  cowtinuanoe,  May*J>erwia$adepoHii<mfWhent 
Defendant,  upon  a  motion  for  a  continuance,  presented  an  affi- 
davit as  to  the  absence  of  a  material  witness,  stating  what  he 
would  be  able  to  prove  by  said  witness.  Thereupon  the  Attorney- 
General  agreed  that  the  affidavit  might  be  read  as  the  dciKMsition 
of  the  witness,  but  the  defendant  refused  to  agree  to  this.  The 
Court  thereupon  overruled  the  motion  to  continue,  but  gave  the 
defendant  an  opportunity  to  amend  his  affidavit  by  adding  any 
other  material  facts  he  expected  to  prove  by  the  witness,  and 
stating  that  the  same  might  be  read  to  the  jury  as  the  deposition 
of  a  credible  witness.    Held:  No  error. 


FROM   SHBLBT. 


Appeal  in  error  from  the  CrimiDal  Court  of 
Shelby  County.      L.  B.  Horriqan,  J. 

Ybrgbr  &  Crooeham  for  Petty. 
Attorney-General  Lba  for  the   State. 

TuRNBY,  J.,   delivered  the  opinion    of  the  0  ourt. 

The  accused  was  convicted  of  grand  larceny  and 
sentenced  to  five  years'  imprisonment  in  the  peni- 
tentiary. On  the  calling  of  the  cause,  the  defend- 
ant moved  a  continuance,  and  presented  his  affi- 
davit of  the  absence  of  a  material  witness,  with 
a  recitation   of   the  facts  he   expected   to   prove. 

The  Court  ruled  the  affidavit  to  be  sufficient, 
whereupon  the  Attorney-General  prbposed  to  agree 
that  the  affidavit  might  be  read  as  the  deposition 
of  the  witness,  who,  it  was  alleged,  was  a  non- 
resident.     The    accused     refused    to    agree    to    this, 
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but  insisted  upon  a  continuance.  The  Court  over- 
ruled the  motion  to  continue;  gave  permission  to 
the  defendant  to  amend  his  affidavit  by  the  addi- 
tion of  any  other  material  fact  he  expected  to 
prove  by  the  witness,  and  then  allow  it  to  be 
read  as  the  deposition  of  a  credible  witness,  an- 
nouncing that  he  would  charge  the  jury  to  con- 
sider of  it  as  of  the  testimony  of  a  credible 
witness.  The  accused  still,  objected.  A  trial  was 
had,  and  the  Court  charged  as  he  had  announced 
he  would. 

The  case  is  before  us  upon  the  single  question, 
had  the  Court  the  power  to  force  a  trial  under 
the  circumstances  stated? 

The  constitutional  provision  that  "In  all  crimi- 
nal prosecutions,  the  accused  hath  the  right  to 
meet  the  witnesses  face  to  face,"  has  reference  to 
witnesses  in  support  of  the  prosecution,  and  not 
to  witnesses  on  behalf  of  the  defense.  This  has 
long  been  settled  in  this  State  by  the  statutory 
enactment  allowing  persons  charged  with  crime  to 
take  the  depositions  of  witnesses.  That  statute 
has  been  repeatedly  acted  upon,  and  held  by  this 
Court  to  be   constitutional. 

In  the  present  case,  the  witness  was  a  non- 
resident of  the  State,  and  not  subject  to  its  com- 
pulsory process. 

When  the  prisoner  is  permitted  to  have  the 
benefit  of  the  testimony  of  a  real  or  mythical 
witness,    in    language    of    his     own,    suggested    |aDd 
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employed  by  himself,  and  deliberately  penned  by 
his  attorney,  without  subjection  to  the  test  of  a 
cross-examination,  we  think  its  admission  as  the 
testimony  of  a  credible  witness  is  no  error  of 
which  he   can   complain. 

Affirm    the   judgment. 


John  Cubbins  r.  T.   S.  Ayres  et  als. 

Landlord  and  Tenant.  Trade  fixtures.  As  between  landlord  and 
tenant,  trade  fixtures,  although  securely  fastened  to  the  free- 
hold, may  be  removed  by  the  tenant  or  his  assignee,  if  the  re- 
moval can  be  effected  without  material  injury  to  the  freehold. 
A  stipulation  in  a  lease  that  the  tenant  should  make  no  ''altera- 
tions or  repairs, '*  without  the  consent  of  the  landlord  in  writ- 
ing, and  fnrhter,  in  the  same  sentence,  that  he  should  not  re- 
move *'any  repairs,  improvements,  additioais  or  fixtures,"  was 
held  not  to  apply  to  trade  fixtures. 


PROM     SHELBY. 


Appeal     in     error     from     the    Circuit    Court    of 
Shelby   County.      J.    O.    Pierce,  J. 

W.   M.   Randolph,   for   Cubbins. 

Mmcalf  4   Walker  for  Ayres. 
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Cooper,  J.,    delivered  the  opinion   of    the  Court. 

Action  of  replevin  by  the  assignee  of  a  tenant 
against  the  landlord  for  certain  articles  placed  in 
the  leased  premises  for  the  purposes  of  his  trade, 
that  of  the  keeper  of  a  hotel  and  restaurant,  and 
which  the  landlord  claimed  as  fixtures  he  was  en- 
titled to   under  the  terms   of   the  lease. 

The  case  was  tried  by  the  Circuit  Judge,  with- 
out the  intervention  of  a  jury,  who  gave  judg- 
ment for  the  plaintiff,  except  as  to  three  articles, 
the  bar-room  counter  and  shelving,  the  office  coun- 
ter, and  an  iron  safe,  which  he  adjudged  to  belong 
to   the   defendant. 

Both  parties  joined  in  presenting  a  bill  of  ex- 
ceptions, but  the  plaintiff  alone  has  appealed  in 
error. 

The  safe  in  controversy  was  a  large  one,  resting 
on   rollers,   and   placed   in    an    opening    iu  the   wall. 

The  opening  being  larger  than  the  safe,  the 
tenant,  in  order  to  make  it  appear  well,  had  a 
frame  or  structure  of  wood  made,  fitting  and  se- 
curely fastened  to  the  sides  and  top  of  the  wall 
around  the  opening,  and  enclosing  the  safe  within 
it.  The  safe  extended  beyond  the  wall  on  each 
side,  and  was  so  enclosed  by  the  wooden  frame  or 
structure  around  it  that  it  could  not  be  removed 
without  taking  away  the  frame  or  structure.  It 
was,  however,  not  fastened  to  the  frame,  nor  to 
the  wall,  nor  to  the  floor.  It  could  not  be  re- 
moved  without  also   tearing   away  the   office  counter 
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that  surrounded  it.  The  counter  was  circular,  and 
was  nailed  to  the  wall  and  the  floor.  The  bar- 
room counter  was  also  circular  at  one  end,  and 
approached  the  wall  of  the  building,  and  was 
nailed  to  the  wall  and  the  floor.  The  shelving 
was  behind  the  counter,  and  was  fastened  by  nails 
both   to  the  wall   and  the  floor. 

As  long  ago  as  1818,  it  was  said  by  this  Court, 
in  substance,  that  the  decisions  in  modern  times 
had  gone  far,  as  between  landlord  and  tenant,  to 
consider  fixtures  made  for  the  purpose  of  carrying 
on  a  man's  trade,  as  not  coming  under  the  idea 
of  fixtures  becoming  a  part  of  the  freehold:  PU- 
Uio  V.  LovBy  5  Hayw.,  109.  And  the  Court  has 
recently  recognized  the  fact  that,  as  a  general  rule, 
things  which  the  tenant  has  afiixed  to  the  free- 
hold for  the  purpose  of  trade  or  manufacture  may, 
although  securely  fastened  to  the  freehold,  be  re- 
moved when  the  removal  can  be  efiected  without 
material  injury  to  the  freehold,  and  without  losing 
their  essential  character  as  chattels :  JUcDavid  v. 
Wood,  5  Heis.,  96.  This  last  case  also  notices 
the  point  which  goes  far  to  give  us  a  clue  to  the 
labyrinth  of  this  branch  of  the  law,  that  it  is  not 
so  much  the  manner  in  which  the  fixture  is  at- 
tached to  the  freehold  which  controls  the  rights 
of  the  parties,  as  the  relation  of  the  parties,  the 
intention  in  attaching,  and  the  use  to  which  it  is 
put:    Cannon  v.   Harej  1   Tenn.   Ch.,   22. 

Under  the  circumstances  of  this  case,  in  view 
of    the  law   as  it   now   stands,    the    plaintiff,   or    as- 
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fiignee,  would  be  entitled  to  the  articlea  above  men- 
tioned, unless  there  is  something  else  in  the  case. 
For  these  articles  were  most  clearlj'  trade  fixtures, 
expressly  put  there  for  the  purpose  of  the  tenant's 
business,  and  used  for  carrying  on  his  occupation. 
And,  although  the  counters  and  shelving  were  se- 
curely fastened  to  the  freehold,  and  the  safe  sur- 
rounded by  wood  work,  put  there  for  ornamenta- 
tion, and  fastened  in  like  manner,  yet  there  is 
nothing  to  show  that  they  could  not  be  removed 
without  "material  injury"  to  the  freehold.  The 
wooden  frame  work  was,  in  reality,  an  attachment 
to  the  safe,  and  might,  so  far  as  appears,  be  re- 
moved without  serious  injury  to  the  wall.  Some 
injury  must  result,  even  from  drawing  a  nail.  But 
the  question  is,  can  the  removal  be  effected  with- 
out material  injury.  The  exigencies  of  trade  de- 
mand concessions  in  this  regarcj  which  have  long 
been   yielded. 

It  is  argued,  however,  that  the  defendant  is 
entitled  to  these  articles  under  the  terms  of  his 
contract  of  lease  with  the  tenant.  The  lease  con- 
tains the  following  provisions,  being  part  of  a 
printed  form  in  common  use  in  the  city  of  Mem- 
phis:  "It  is  further  agreed  that  no  alterations  or 
repairs  shall  be  done  to  any  part  of  said  premises 
by  said  second  party  (the  tenant)  without  the  first 
party  (the  landlord's)  consent  in  writing,  under  the 
penalty    of    double    the    costs    necessary    to   put   the 

premises    in   the    condition   they    were    when    leased 
to    said    second    party,    and    the    said    second    party 
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shall  not,  at  any  time,  remove  any  repairs,  in:. 
provements,  additions  or  fixtures  put  on  said  prem- 
ises, but  the  first  party  shall  have  and  hold  all  of 
the  same   at  the   end   of    said   lease." 

The  wording,  it  will  be  noticed,  is  peculiar,  and 
leaves  the  precise  object  had  in  view  in  some 
doubt.  But  it  seems  very  clear  that  the  word 
'^fixtures,"  in  the  connection  in  which  it  is  used, 
was  not  intended  to  embrace  trade  fixtures.  For, 
if  such  had  been  the  design,  the  contract  would 
have  been  more  clearly  expressed.  It  could  scarcely 
be  seriously  contended,  nor  has  it  been  in  the  ar- 
gument, that  all  the  trade  fixtures  of  a  large  hotel 
and  restaurant  would  pass  to  the  landlord  under 
so  obscure  a  sentence.  The  Circuit  Judge  in  this 
very  case  held  that  the  plaintiff  was  entitled  to 
all  the  trade  fixtures  except  those  above  mentioned, 
some  of  which  were  as  securely  fastened  to  the 
freehold  as  those  now  in  controversy,  the  large 
glass  mirror  for  example. 

What  the  parties  meant  by  "fixtures"  were 
such  permanent  ^.meliorations  in  the  nature  of  the 
"  repairs,  improvements  and  additions "  with  "n  hich 
it  is  associated.  They  must  be  such  as  become 
actually  a  part  of  the  freehold.  It  is  a  case  for 
the  application  in  a  contract  of  the  rule  of  qwuicm 
generis^  so  often  applied   in   wills. 

The  judgment  must  be  reversed,  and  a  judgmex\t 
rendered  here  for  the  plaintiff  for  the  whole 
property,   one   cent  damages   and  the   costs. 
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Hugh  Martin  et  als  v.  G.  W.  Lincoln  et  al. 

Husband  and  Wifk.  Parol  ti-ust  will  not  defeat  creditors,  when.  If 
a  husband  conveys  his  land,  by  deed  absolute  on  its  face,  to  an- 
other person  without  consideration,  witli  an  intention,  subse- 
quently made  Icnown  to  the  conveyee,  that  he  shall  hold  the 
land  for  the  benefit  of  the  wife  of  the  conveyor,  such  parol 
trust  cannot  be  set  up  against  creditors  of  the  husband.  To 
defeat  the  creditors,  tlierc  must  be  a  deed  or  declaration  of  trust 
registered  or  noted  for  registration,  as  required  by  law. 


FROM    SHELBY. 


Appeal   from    the    Chancery   Court    at    Memphis. 
R.  J.  Morgan,  Ch. 

T.  B.  TuRLBY  and  W.  M.  Smith  for  Complain- 
ants. 

W.  H.  Carroll  and  W.  D.  Bbard  for  Defend- 
ants. 

Freeman,  J.,  delivered  the  opinion  of   the  Court. 

On  29th  of  April,  1861,  George  W.  Lincoln 
purchased  the  property  in  controversy  on  Madison 
street,  in  the  city  of  Memphis,  of  J.  W.  Rodgers. 
The  price  seems  to  have  been  between  thirty-five 
and  forty  thousand  dollars,  which  was  paid  by 
said  Lincoln.  He  caused  a  deed  to  be  made 
to  the  same  to  his  brother-in-law,  D.  O.  Love, 
who    resided    in    the    city    of     Nashville,    the    same 
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being  soon  after  regietered  in  the  county  of  Shelby. 
This  deed  simply  conveyed  the  legal  title  abso- 
lutely to  said  Love.  It  is  claimed  to  have  been 
intended  as  a  settlement  by  Lincoln  upon  his 
wife,  Mary  A.  Lincoln,  and  that  at  some  time 
after  it  was  made,  the  trusts  in  favor  of  the  wife 
were  made  known  to  said  Love,  and  he  consented 
to  hold  the  same  for  the  use  and  benefit  of  the 
wife.  The  precise  time  when  this  trust  was  so 
made  known  is   not  clearly  shown  in  these  records. 

It  is  further  claimed  that  Love,  in  September, 
1864,  executed  an  instrument  acknowledging  this 
trust  to  the   said  Mary   A. 

In  addition,  it  is  argued  that  in  several  answers 
to  bills  filed  in  other  cases,  and  in  the  answer  to 
the  present  bills,  he  acknowledged  the  trust,  and 
that  in  some  one  of  these  ways  the  trust  is  suf- 
ficiently manifested,  and  so  definitely  made  out  as 
to  be  valid,  and  enforceable  as  between  her  and 
the  creditors  of  her  husband,  seeking  to  enforce 
their   debts  in  this  proceeding. 

These  bills  are  filed  by  creditors  of  G.  W. 
Lincoln,  in  1865,  seeking  to  make  this  lot  in 
Memphis  liable  for  their  debts. 

The  theory  on  which  most,  if  not  all  of  them, 
go  in  the  main,  is,  that  the  conversance  was  made 
to  Love  directly,  and  assuming  that  he  held  the 
property  in  trust  for  Mrs.  Lincoln ;  that  it  was 
but  a  voluntary  conveyance  to  her,  and  that 
G.  W.  Lincoln  was  not  in  condition  to  make 
such  a  settlement  on  his   wife,   and,  therefore,   such 
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conveyance,  was  fraudulent  and  void,  as  to  existing 
creditors  at  least;  and,  in  addition,  it  is  also 
charged  that  it  was  part  of  a  meditated  scheme 
of  fraud  by  which  he  conveyed  his  property  to 
his  brother-in-law  for  the  benefit  of  his  wife,  with 
the  purpose  of  thus  covering  it  up,  and  preventing 
such  creditors  from  reaching  it;  and  being  fraudu- 
lent in  fact,  as  to  existing  creditors,  is  thought  to 
be  alike  void  as  to  subsequent  creditors,  after  the 
registration    of   the   conveyance. 

As  to  the  first  proposition,  that  the  conveyance 
was  voluntary,  and  not  enough  means  reserved  to 
meet  existing  liabilities,  after  careful  examination 
of  the  proof  in  these  cases,  we  do  not  think  it 
is  sustained.  It  is  not  deemed  necessary  to  go 
into  the  testimony  to  sustain  this  conclusion.  It 
is  sufiicient  to  say  that  we  think  the  evi- 
dence abundantly  shows  that  he  was  able  to  meet 
any  obligation  shown  against  him,  whether  indi- 
vidual or  as  security  for  others  up  to  the  time  of 
occupation  of  Memphis  by  the  Federal  forces,  in 
June,  1862.  In  fact,  the  weight  of  the  testimony 
would  show  that  he  so  continued  after  his  re- 
moval to  Nashville,  in  1863,  perhaps,  and  until 
some  time  in  the  year  1864,  when  his  banking 
business  was  broken  up,  and  his  bank  suspended, 
caused  by  the  failure  of  Kirtland  &  Co.,  of  New 
York.  The  fact  that  one  of  these  debts  now 
sued  on,  a  security  debt,  existed  before  the  con- 
veyance,  cannot  change   this   view. 

We     must    test    this    matter    by    the    state    of 
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things  existent  at  the  time  it  was  made,  and  not 
by  after  events  occurring  during  the  perilous  times 
of  the  war,  when  fortunes,  as  we  know,  were 
made  and  lost  in  a  day,  as  the  result  of  the 
changing  fortunes   of   the   strife. 

As  to  the  question  of  fraud  in  fact,  we  find 
some  circumstances  of  suspicion  on  the  face  of 
the  transaction,  but  not  of  sufficient  weight  to  say 
that  this  charge   is  sustained. 

The  gravest  inference  in  this  direction  is  to  be 
drawn  from  the  conveyance  having  been  made  to 
Love,  with  no  declaration  of  the  assumed  trust 
expressed  in  the  face  of  the  deed,  and  the  fact 
that  he  knew  nothing  of  the  conveyance  or  pur- 
pose for  some  time  after  it  was  made — possibly 
not  until  September,  1864 — when  he  executed  the 
paper,  claimed  to  have  been  a  declaration  or  rec- 
ognition of  the  trust.  This  paper  will  be  noticed 
more   particularly   hereafter. 

It  is  assumed  to  have  been  conveyed  to  Love 
with  a  parol  trust  for  the  benefit  of  the  wife, 
and  thus  intended  as  a  settlement.  If  he  reserved 
ample  means,  as  we  think  he  did,  to  meet  his 
liabilities,  we  can  see  no  evidence  in  the  facts 
shown  in  this  record  from  which  we  can  infer  a 
purpose  to  defraud  any  existent  creditors,  nor  to 
provide  against  future  liabilities  in  contemplation 
of  insolvency,  in  such  way  as  to  deceive  those 
who  might  trust  him.  In  this  view,  it  was  but 
the  prudent  precaution  of  a  husband  against  fu- 
ture  contingencies,  such   as   may  erist  in   every  case 
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where  such  a  settlement  is  made  on  a  wife  or 
child  by  the  husband  pr  father.  He  had  been 
advised  by  a  friend  in  whom  he  seems  to  have 
reposed  much  confidence,  thus  to  secure  property 
to  his  wife  and  daughters ;  and  probably  the  con- 
veyance was  made  in   persuance   of   this  advice. 

The  ca=e  then  presented,  and  the  question  to 
be  decided  is,  whether,  as  against  creditors  of  the 
conveyor,  seeking  to  enforce  debts,  a  conveyance 
without  consideration,  to  another,  absolute  on  its 
face,  but  with  an  intention,  subsequently  made 
known  to  the  conveyee,  that  he  shall  hold  the 
land  so  conveyed  for  the  benefit  of  the  conveyor's 
wife,  can  give  the  wife  the  right  to  hold  the  land 
as  against  such  creditors?  Or  it  may  be  more 
'  shortly  stated,  whether  such  a  parol  trust  in  favor 
of  the  wife,  can  be  set  up  as  against  the  credit- 
ors of  the  husband,  in  land  conveyed  by  the  hus- 
band to   another  for  her   benefit. 

We  think  this  the  real  question,  and  that  it  is 
fairly  raised  on  the  facts  stated  in  the  bills,  as 
well  as  those  stated  in  the  answer,  though  not 
made  the  theory  of  the  bills,  in  which  such  facts 
are  stated.  The  principle  laid  down  by  this  court 
in  Bartee  v.  Tompkins^  4  Sneed,  638-9,  that  where 
the  facts  are  stated  in  the  pleadings,  though  the 
ground  relied  on  in  the  theory  of  the  relief 
sought,  is  not  sustained;  yet,  under  the  general 
prayer,  relief  may  be  granted,  such  as  the  facts 
stated  in  the  pleadings  and  shown  to  exist,  will 
justify,   we   think,   applies   in   this   case. 
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The  fact  of  the  conveyance  to  Love,  absolute 
on  its  face,  with  the  claim  of  a  parol  trust  in 
favor  of  the  wife,  is  found  substantial,  given  in 
all  the  bills,  and  is  the  distinct  basis  of  the  claim 
asserted   by  the  wife  in  her   answers. 

It  is  also  insisted  that  the  instrument  executed 
by  Love,  23rd  September,  1864,  is  a  manifestation 
and  declaration  of  the  trust  in  writing,  and  we 
had  as  well  dispose  of  this  matter  at  this  point, 
as  anywhere   else. 

On  looking  at  this  instrument,  we  find  it  is, 
so  far  as  its  material  terms  are  concerned,  as  fol- 
lows: "In  consideration  of  one  dollar  to  me  in 
band  paid,  I  hereby  agree  to  make,  or  cause  to  be 
made,  to  Mary  A.  Lincoln,  or  her  trustee,  a  quit 
claim  deed  for  the  following  described  lot:  (giving  a 
description  of  the  same)  in  conclusion,  reciting  that 
it  is  the  same  conveyed  by  and  for  J.  W.  Rod- 
gers  to  him,  the  29th  of  April,  1861,  and  regis- 
tered in   Shelby   county." 

So  far  from  this  sustaining  the  idea  of  a  trust, 
or  being  a  declaration  of  the  trust  in  favor  of 
Mrs.  Lincoln,  it  goes  far  to  raise  a  suspicion  as 
to  the  existence  of  the  trust  now  claimed  to 
have  been  the  original  object  of  the  conveyance, 
or  any  knowledge  of  it,  at  least,  on  the  part  of 
Love   at   this   time. 

In  the  first  place,  if  he  held  under  the  trust, 
as  claimed,  why  not  execute  a  declaration  of  said 
trust,  and  thus  furnish  the  evidence  of  that  which 
had   already  been   declared   in   parol? 
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Why  contract  to  convey  to  her  or  her  trustee, 
if  he  was  already  that  trustee,  with  the  legal  title 
in  him  for  her  benefit,  as  is  the  theory  of  re- 
spondent in  her  answer? 

It  might  well  be  doubted,  assuming  that  he 
was  a  trustee,  and  the  parol  trust  valid,  whether  he 
conld  convey  to  a  third  party  or  to  the  beneficiary 
the  legal  title  thus  vested  in  him,  and  thus 
denude  himself  of  the  trust,  no  authority  being 
pretended  to  this  eflfect  in  the  declaration  of  the 
trust  originally. 

Suppose  the  conveyance  had  expressed  the  trusts 
now  claimed  on  its  face,  would  not  such  a  trustee 
be  vested  with  the  legal  title,  charged  with  the 
trust,  so  that  he  could  not  have  denuded  himself 
of  it  without  a  breach  of  duty,  except  by  death 
or  authority  of  a  court  of  Chancery,  or  other 
courts  having  authority  to  receive  his  resignation 
and  pass  his  accounts,  and  appoint  a  successor  to 
act  in  his  stead? 

This  being  so,  certainly  a  party  holding  the 
legal  title,  with  a  parol  declaration  of  the  trust, 
(assuming  its  validity  for  the  present),  would  have 
no  more  authority  to  denude  himself  of  the  trust, 
or  convey  to  another,  thus  appointing  another 
trustee,  than  in  the  case  of  a  trustee  where  the 
declaration  of  the  trust  was  in  writing.  See 
Perry  on  Trusts,  vol.  1,  sec.  77.  This  instrument 
is  but  a  contract  on  its  face  to  convey,  and  if 
what  we  have  suggested  is  true,  it  is  a  contract 
that   would   be   a  breach   of   trust  to   execute. 
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But,  passing  from  this,  it  does  not  even  al- 
lude to  the  trust  in  any  way,  nor  declare  its 
terms.  It  it  had  been  intended  so  to  do,  it 
li^onld  have  recited  the  fact,  that  the  conveyance 
to  him  had  been  made  in  trust  for  the  benefit  of 
Mrs.   Lincoln,  and   that  he  thus  held   it. 

The  failure  to  make  the  slightest  reference  to 
the  trust,  is  conclusive  against  the  assumption  that 
this  can  be  held  a  declaration  of  the  trust  sought 
to  be   set   up  by   respondent. 

In  addition,  it  is  axiomatic  in  all  cases  where 
a  trust  is  to  be  enforced,  whether  in  writing  or 
by  parol,  that  it  shall  be  clearly  defined;  or,  to 
use  the  language  of  Mr.  Bispham,  Prin.  of  Eq., 
p.  97,  in  reference  to  trusts  in  writing,  "  The 
writing,  however,  must  declare,  with  sufficient  cer- 
tainty, what  the  trust  is."  This  would  only  be 
held,  as  a  voluntary  agreement  on  its  face,  to 
convey  to  Mrs.  Lincoln,  Love  being  the  holder  of 
the  legal  title  without  consideration,  the  purchase 
money  having  been  paid  by  Lincoln.  Nothing 
more  appearing,  it  would  be  the  same  as  Lincoln 
making  this  contract  at  this  time,  and  it  is  clear, 
at  this  time,  he  was  not  in  condition  to  have 
made   such   a  settlement  on   his  wife. 

Resort  must  be  had  to  the  parol  trust,  if  this 
trust  can  be  sustained.  As  to  the  answers  of 
Love  and  Lincoln  relied  on,  we  need  but  say  they 
ai'e  after  the  rights  of  complainants  sprang  up, 
and  cannot  be  interposed  to  affect  them,  even  if 
otherwise  good,  which  we   need   not  decide. 
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In  addition,  the  trust  must  stand  on  the  decla- 
ration made  prior,  or  at  the  time  of  the  convey- 
ance: Perry  on  Trusts,  sec.  77.  Resort  must  be 
had  to  the  assumed  parol  declaration  of  the  trust, 
and  it  must  stand   or  fall  on  this. 

The  question  then  is,  whether  the  parol  trust 
sought  to  be  set  up,  under  the  facts  of  this  case, 
can  be  sustained  as  against  creditors  of  the  hus- 
band? The  question  as  to  whether  it  could  be 
enforced  against  Lincoln,  the  maker  or  conveyor, 
is  not  before  us,  and  not  necessary  to  be  discussed 
or  decided. 

This  precise  question,  we  do  not  think,  has 
been  adjudged  in  our  State.  We  have  various 
cases  where  trusts  have  been  recognized  and  en- 
forced, made  out  by  parol  proof,  as  between  the 
party  claiming  the  beneficial  interest  and  the  con- 
veyee  of  the  legal  title ;  but  the  question  as  be- 
tween a  creditor  of  the  maker  of  the  conveyance, 
and  the  claimant  under  such  parol  agreement  for 
a   trust,   was   not  in  these   cases. 

In  the  case  of  Saunders  v.  Harris,  Judge  Cooper 
delivering  the  opinion  of  the  Court,  refers  to  it 
as  a  question  not  necessary  to  be  decided,  and  it 
was  not  discussed.  It  is  evident,  however,  he 
saw  there  were  difficulties  in  the  question,  but  the 
case   not  calling  for  it,   did   not   decide   it. 

It  is  claimed  in  argument  that  the  principle 
settled  by  our  cases,  sustains  the  contention  of  re- 
spondent  in   this   case. 

We   proceed   to   notice  the   leading   cases   decided 


APRIL  TERM,  1880.  843: 

Martin  v.  Lincoln. 

by  this  Ooarty  and  ascertain  their  bearing  on  the 
question.  It  is  several  'times  stated  in  opinions 
arguendo^  that  a  parol  trust  mav  be  established,  as 
to  lands,  as  well  as  to  personalty.  Such  is  the 
language  of  Judge  Cooper  in  the  Saunders  case; 
but  it  was  not  so  decided,  only  an  incidental  re- 
mark, the  case  being  one  of  a  trust  in  slaves, 
that  had  always  been  treated  as  personalty,  and 
the  rules  of  law  applicable  to  personalty  applied 
to  them. 

It  is  proper  to  say  here,  that  it  is  a  very  dif- 
ferent question,  as  between  a  party  accepting  the 
legal  title,  with  a  verbal  agreement  to  hold  for 
the  use  of  another,  when  that  third  party  asks 
the  enforcement  of  the  trust,  as  against  him,  from 
the  one  presented  in  this  case,  when  a  creditor 
comes  with  his  execution  or  a  bill,  seeking  to 
subject  the  property  to  the  payment  of  his  debt. 
The  principle  and  policy  of  our  registration  laws 
must  necessarily  have  an  important  bearing  in  the 
solution   of   such   a   question. 

The  first  case,  and  the  leading  one,  we  believe, 
on  the  general  question  is  McClanahan  v.  McClana- 
han,  6  Hum.,  99.  A  father  conveyed  lands  to 
his  son,  the  son  being  bound  for  him  as  surety, 
and  also  a  creditor.  The  father  was  indebted  to 
others.  The  father  was  old,  infirm,  of  intemper- 
ate habits,  and  disqualified  from  judicious  attention 
to  his  afiiiirs.  The  son  took  the  title,  with  the 
understanding  that  he  should  indemnify  himself  for 
debts    and    liabilities,   pay    the    other    debts    of   his 
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father,    and    by  this    means    save    a    home    for   the 
benefit  ot    the    family   of   the  grantor.       Soon   after 
this   the    grantor  died;    the   son   paid  off  his   debts, 
selling    a    portion    of    the    laud     for    this    purpose, 
using  means   of    his   own   also   in   paying   the   debts. 
The  widow  and  heirs   filed    their  bill  to   be   restored 
to   the   possession   of   the   laud.       The   defendant  ad- 
mitted   the  trust  in    the   answer,   and    submitted  to 
an   account.       The  Court  held   he   was   a  mortgagee 
as  to  liabilities   existent  at  the  time   of   the  convey- 
ance,  and    trustee    as    to   the  balance,   and    decreed, 
after  he   should  be   reimbursed,    the   title   should   go 
to    complainants.      This    case     does     not    raise    the 
question    now    before    us,    nor    is    the      question    of 
enforcing    a    parol    trust,    where    it    is    insisted,   for 
this    cause,   raised    for  decision    in    this   case.       The 
answer,   as    we    have    said,   admitted    the    trust,   and 
consented  to   the   account.       This   case,    on   its   facts, 
may  well    stand  as    the  law,   but    gives    no   aid    to 
the  position   maintained   in   the  case   now   before  us 
The    case    of    Haywood!^  v.    Ensley,   8   Hum.,   459, 
where   a    party,   whose    land   was   about   to   be   sold, 
procured   Ensley   to   purchase  it,  with   an    agreement 
that    he   would     hold   the    land    as    security   for   the 
money    advanced,    and    when    this    w^as    repaid,    the 
owners   were    to    have  it.       The    party,   by   this   ar- 
rangement,  prevented    others   from    bidding,   as   well 
as   the    procurement,   probably,   of    some    other    per- 
son  to   buy   the  land,   and   allow   it  to   be   redeemed. 
So     that    the     element    of     a    fraudulent    advantage, 
as    well      as     the     agreement,     was     in     this     case, 
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The  Judge  delivering  the  opinion  says,  it  is 
true  in  that  case,  thrfit  the  jurisdiction  of  a  court 
of  equity  to  enforce  the  execution  of  a  trust,  de- 
clared by  parol  in  land,  if  plain,  and  unambiguous 
in  terms,  and  established  by  clear  and  satisfactory 
evidence,  is  well  established,  and  was  admitted  by 
counsel  in  argument,  but  this  must  be  understood 
as  applying  to  the  case  before  the  Court,  and  in 
view  of  the  facts,  the  statement  was  correct.  In 
fact,  it  was  held  to  be  a  case  of  mortgage,  the 
conveyance  of  the  legal  title  being  shown  to  have 
been  as  security  for  the  money  advanced  by  parol, 
in  accord  with  numerous  cases  in  our  State.  This 
is  shown  by  the  decree,  as  well  as  the  prayer  of 
the  bill,  which  was  to  redeem,  have  an  account 
of  the  rents  and  profits,  which  was  ordered  by 
the  Court.  This  case  was  decided  correctly,  and 
we  feel  no  disposition  to  disturb  its  authority, 
however  much  the  writer  of  this  opinion  might 
himself  doubt  the  soundness,  as  others  of  our 
Judges  have  done,  of  the  propriety  of  this  depart- 
ure from  the  rule  requiring  titles  to  land  to  be  in 
writing.  But  it  is  obvious  this  case  does  not  meet 
the  question  we  have  now  before  us.  The  contest  was 
between  the  parties  to  the  agreement.  The  hoLler 
of  the  legal  title  had  obtained  a  legal  advantage 
by  agreeing  to  permit  the  redemption,  and  it 
would  have  been  a  gross  fraud  if  he  had  been 
allowed  to  retain  this  unconscientious  advantage, 
as  against  parties  who  had  reposed  confidence  in 
him.       Suffice    it    to    say   no    creditor    was    seeking 
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to  enforce  his  claim  against  the  creator  of  the 
trust,   as  in   this   case. 

These  are  the  leading  cases,  and  we  believe 
the  only  ones  where  the  trust  was  declared  in 
real  estate.  They  all  have  the  element  of  fraua- 
ulent  advantage,  obtained  by  the  holder  of  the 
legal  title,  making  it  fraudulent  and  iniquitous  in 
him  to   seek   to   retain   it. 

The  ather  cases  are  generally  cases  of  convey- 
ances of  legal  titles  with  parol  agreement  to  hold 
as  security  for  payment  of  money  advanced,  and 
the  bills  were  to  redeem.  This  doctrine  is  now 
well  settled  in  our  law,  and  need  not  be  discussed. 
They  were  also  cases  of  negroes,  and,  therefore, 
personal  property. 

ITone  of  them  were  cases  where  a  creditor  was 
seeking  to  reach  the  property,  while  the  legal  title 
was  in  the  voluntary  conveyee,  and  an  assertion  of 
claim  by  an  assumed  beneficiary  by  proof  of  a 
parol  declaration  of  trust,  made  either  at  the  time 
of  the  conveyance,  or  subsequent  to  it,  as  in  this 
case.  See  the  cases  of  Saunders  v.  Harris,  1 
Head,  185;  English  v.  Tomlinson,  8  Hum.,  378;  10 
Hum.,  349. 

We  need  not  refer  to  other  cases,  such  as  the 
case  of  McClellan  v.  McLean,  2  Head,  687,  and 
the  cases  there  referred  to,  where  a  party  agrees, 
that  if  property  is  given  by  will,  that  he  will 
give  it  to  such  persons  as  are  designated  by  the 
testator  as  the  objects  of  his  bounty.  All  these 
cases   stand  on  the   ground   of    fraudulent  advantage/, 
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and  the   Coart  enforces   them  in   favor  of   the  ben- 
eficiaries.     This  is  all  well   established. 

Let    us   now   come  to   the   case  before  us.      The 
party  making  the  conveyance,   or    causing  it  to   be 
made,  is  the   debtor.      It  is   made  to  Love  without 
consideration.      Assume  that    he   agreed    to   hold   it 
for  her,   and   this  proven   by  parol,  and  that,  under 
the   above  cases,  she  might,  as  against  him,  on  the 
ground   of   it  being  a  fraud    and   an  iniquitous  ad- 
vantage,     compel     him      to     hold      the      title     for 
her,    and     at     any    rate     he     would      be    estopped 
from    resisting    her    claim    as    against    him.      How 
stands  the  right  of   the  creditor  against   this  claim  ? 
Li    the    view    we    take  of   this   question,    we    need 
scarcely  go    into    the     vexed    question,   whether    an 
express    trust,   such     as    the    one    now    before    us, 
could    be    created    or    raised    in    parol    at    common 
law.       It  is   true,   the   seventh   section   of    the   Stat- 
ute   of   Frauds,  29   Charles  II.,  is   not    embodied   in 
our  statute.      This  section   required  that  "  all  decla- 
rations or  creations   of   trusts   or  confidences   in  any 
lauds,   tenements   or    hereditaments,   shall    be  mani- 
fested  and   proved    by   some  writing,   signed  by  the 
party   who    is   by   law   to   declare  such  trust,   or  by 
his   last   will   in   writing."       We   need   but  say,   that 
we   think,   from   the  authorities   we    have   examined, 
that    this  was    a    vexed   and    unsettled    question,   at 
the   date  of    the  statute. 

Mr.  Perry,  in  his  work  on  Trusts,  vol.  1,  sec- 
ond edition,  sec.  75,  refers  to  several  text  writers, 
such  as  Saunders  and  Lewin,  who  are  cited  as  say- 
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iug  that  uses  being  of  a  secret  nature,  were  usu- 
ally created  by  parol  declaration,  and  trusts,  like 
usages,  were  averable  at  common  law,  and  might 
be  declared  by  word  of  mouth,  without  writing. 
He  cites  Chief  Baron  Gilbert,  however,  as  recon- 
ciling most  of  the  conflicting  authorities  by  say- 
ing: "At  common  law  a  use  might  have  been 
raised  by  words  upon  a  conveyance  that  passed 
the  possession  by  some  solemn  act,  as  a  feaffment; 
but  where  there  was  no  such  act,  then  it  seems  a 
deed  declaration  of  the  use  was  necessary;  for  as 
a  feaflTment  might  be  made  at  common  law,  by 
parol,  so  might  the  uses  be  declared  by  parol. 
But  where  a  deed  was  necessary  for  passing  the 
estate  itself,  it  was  also  requisite  for  the  declara- 
tion of  the  uses.  Thus  a  man  could  not  cove- 
nant to  stand  seized  to  uses  without  a  deed ;  but 
a  bargain   and   sale,   by   parol,  has   raised   a   use," 

It  is  probable  the  weight  of  authority  is  in 
favor  of  this  view,  and  such,  because  the  rule  of 
an   early  day,  though  originally,  when  the  feofltment 

» 

was  the  almost  universal  mode  of  conveyance,  it 
was  understood  that  no  writing  was  necessary, 
there  being  but  little  w^ritiug  in  England  in  those 
early  days,  as  we  know  from  the  history  of  her 
people. 

In  this  view,  the  seventh  section,  we  take  it, 
is  to  be  held  as  passed  rather  to  settle  this  dis- 
puted question,  than  as  furnishing  reason  for  the 
inference  that  the  law  had  been  settled  otherwise, 
and   it   required   the   statute   to    change   it 
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But  passing  from  this  to  the  question  before  ns. 
We  take  it  to  be  settled  by  the  policy  of  our 
registration  system,  from  its  inception  down  to  the 
present  time,  that  creditors  and  innocent  purchas- 
ers, (that  is,  purchasers  without  notice,)  stand  on 
the  same  footing  as  to  all  lands  owned  by  their 
debtor.  Sections  2074-2075  of  our  Code  embody 
these  principles  distinctly.  The  principle  of  the 
latter  section,  as  to  all  estates  subject  to  execu- 
tion or  other  proceeding  for  enforcing  debts  is, 
that  they  shall  be  subject  to  the  claims  of  a  cred- 
itor of  the  grantor,  unless  defeated  by  a  convey- 
ance or  instrument  in  writing,  proved  or  acknowl- 
edged,  and  noted  for  registration  or  registered,  and 
a  bona  fide  purchaser,  who  gets  a  conveyance  first, 
and  has  it  registered,  prevails  over  another  less 
diligent. 

If  this  be  correct,  we  need  hardly  say  that  a 
purchaser  from  Love,  without  notice,  who  paid  his 
money  and  procured  a  conveyance  in  writing,  and 
had  the  same  registered,  would  get  the  title  over 
a  trust  like  this,  even  if  it  is  conceded  it  is  well 
declared  by  parol.  See  cases  cited.  King's  Digest, 
vol.  4,  sec.  11,  655.  If  this  be  so,  on  what  prin- 
ciple a  creditor  can  be  made  to  stand  lower  than 
a  purchaser,  it  would   be   difficult  to   see. 

But  further.  The  estate  conveyed  to  Love, 
Lincoln  paying  the  consideration,  nothing  more  ap- 
pearing, and  as  the  conveyance  stood  on  the 
Register's  books,  on  the  facts  stated,  was  an  estate 
subject  to   execution    at   law,   the    judgment    against 
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Lincoln  would  be  a  lien  on  the  land  thus  con- 
veyed: 1  Hum.,  491;  6  Hum.,  95-6.  This  being 
so,  it  the  principle  of  these  statutes  are  to  be 
carried  out,  how  can  the  creditor  be  overridden, 
except  by  a  conveyance,  complying  with  the  rule 
thus  established?  It  is  a  legal  estate,  subject  to 
execution  or  other  process  by  a  creditor.  It  can 
only,  then,  in  fairness,  be  defeated  by  a  convey- 
ance, noted  or  registered,  as  the  statute  required. 
On  what  principle  can  we  make  a  distinction,  in 
favor  of  a  party  claiming  the  beneficial  interest? 
It  is  the  assertion  of  an  unregistered  title  against 
a  creditor  whose  rights  are  otherwise    clear. 

To    make    this,  however,    stronger,    suppose    this 
land  had    been    sold    by  valid    contract  to    a    third 
party,   and   conveyed,   upon  full  price  paid,  but  the 
deed    had    not    been    registered,     there    can    be    no 
doubt   that  the   creditor   would   have  taken   it.       Or 
suppose  the  conveyance  had  been   to  Love  in  trust, 
with    all    the    trusts    plainly   expressed    on  the    face 
of   the   deed,   would   not    the    same   result  have  fol- 
lowed?       If    so,    on    what    principle    can    a    mere 
parol    conveyance    or    creation    of   the    trusts    stand 
higher  than   one    in    writing?      There  is   no   excep- 
tion  in    the    statute    in    favor  of   deeds  with  trusts 
and    those  'without.       There    is    nothing    in    reason 
or  sound    policy,  it  seems    to  uf,   that  demands   or 
permits   such   a    distinction   to    be  made.      So  that, 
even  conceding  the  trust  might  be   such   an   one  as 
could  be   enforced,  as   against  Love   on   the  part   of 
Mrs.     Lincoln,    to    prevent    a    fraud,    and    on    the 
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ground  of  an  estoppel  on  his  part  to  deny  her 
right,  yet,  418  against  a  creditor  she  would  still 
have  a  right  unprotected,  unless  we  can  say  under 
our  registration  system,  a  parol  conveyance  or  dec- 
laration of  trust  shall  stand  higher  than  the  most 
formal  instrument  in  writing,  or  even  one  sup- 
ported \i\  addition  by  a  valuable  consideration  paid 
to   the   conveyor.       This   would   be  absurb. 

Without  presenting  other  considerations  on  this 
aspect,  we  think  these  views  conclusive  of  this 
case. 

We  therefore  hold  the  creditors  have  the  right 
to   enforce   their  claims   for  the   reasons   stated. 

It  is  probable  we  would  reach  the  same  con- 
clusion on  another  principle.  It  is  settled  that 
the  declaration  of  trust  by  the  grantor  must  be 
before  or  contemporaneous  with  the  conveyance : 
Perry  on  Trusts,  vol.  1,  sec.  77.  It  is  also  added 
by  the  same  author,  that  the  grantor  cannot,  after 
he  has  parted  with  the  estate,-  charge  it  with  any 
trust  or  encumbrance  after  such  conveyance,  and 
this  is  said  to  be  the  rule  where  parol  tnists  are 
allowed.  We  certainly  see  no  evidence  of  a  defi- 
nite declaration  of  the  trust  in  this,  before  or  at 
the  time  of  the  conveyance  to  Love.  It  is  shown 
that  snch  was  his  purpose,  but  that  such  purpose 
was  ever  declared  we  very  much  doubt,  from  the 
whole  evidence  in  this  record.  Certain!}'  Love  did 
not  hear  of  it  for  some  time  after,  as  evidenced 
by  his  answer  to  the  Schoonover  bill,  filed  in  1865, 
where,   he    says,    he    was    informed   and    believes    it 
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was  80  conveyed  to  him  in  trust;  and  then  tho 
instrument  of  1864  would  indicate  that  if  he  had 
ever  known  of  the  trust  it  had  passed  out  of  hie 
mind,   at   that   time,   to   say   the   least   of   it. 

The  result  is,  that  the  decree  of  the  Chancellor 
is  reversed,  and  a  decree  will  be  drawn  in  accord 
with  this  opinion.  Costs  to  be  paid  out  of  the 
fund   arising  from   sale. 
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Thb     Statb,     ex    rel.    Joseph    Uhl,     v.     James    L. 

Gaines,   Comptroller. 

Tax  Sales.  Clerks'  /e6«.  Section  5,  Act  of  1879,  chapter  245,  con- 
strued  to  mean  that  the  State  is  not  to  pay  the  fees  of  Clerks  in 
cases  where  the  lands  have  been  previously  sold  by  the  State 
and  not  redeemed  at  the  time  of  second  sale,  but  in  such  cases 
the  Clerk  may  collect  the  fees  from  the  delinquent  taxpayer. 


FROM     SHELBY. 


Appeal    in     error    from    the     Circuit    Court    of 
Shelby   County.      J.   0.   Piercf.,   J. 
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J,  B.  ft  C.  W.  Hbiskbll    for  XJhl. 

Attorney-General  Lba  for  The   State 

McFablanD|  J.,  delivered  the  opinion  of  the 
Court. 

This  is  a  proceeding  by  maudamns  to  compel 
the  Comptroller,  Gaines,  to  issue  his  warrant  for 
the  amount  claimed  by  the  relator,  XJhl,  for  ser- 
vices rendered  by  him  as  Clerk  of  the  Circuit 
Court  of  Shelby  County,  in  relation  to  the  sale  of 
lands   bought  in   for   the  use  of  the   State  for  taxes. 

The  relator  claims  the  fees  allowed  by  the  79th 
section  of  the  Act  of  1873,  chapter  118,  that  is 
to  say,  one  dollar  for  each  separate  tract,  lot  or 
parcel   of   land    sold. 

On  the  other  hand,  it  is  claimed  that  the  above 
section  is  repealed  or  modified  by  the  5th  section 
of   the   Act  of   1879,   chapter   245. 

It  is  argued  that  the  latter  Act  does  not  operate 
to  repeal  the  former,  because  it  does  not  comply 
with  sec.  17,  art.  2,  of  the  Constitution,  as  follows: 
"All  laws  which  repeal,  revive  or  amend  former 
laws,  shall  recite  in  their  caption,  or  otherwise,  the 
substance  of  the  law  repealed,  revived  or  amended.'^ 

This  question  has  been  determined  at  the  pres- 
ent term,  in  the  case  of  the  Mome  Insurance  Co.  v. 
Taxing  District,  the  majority  of  the  Court  holding 
that  the  above  clause  does  not  apply  so  as  to  ren- 
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der  void,  acts  merely  inconsistent  with  former  acts 
not  thereby  expressly  repealed ;  or,  in  other  words, 
does  not  prevent  repeals  by  implication. 

It  remains,  then,  to  determine  the  meaning  of 
the  5th  section  of  the  Act  of  1879.  It  is  in 
these  words:  ^^That  the  Clerk  of  the  Court  be 
allowed  the  sum  of  $1.00  for  each  tract  or  lot  of 
land  in  the  Trustee's  report  for  docketing  the  same, 
which  shall  in  no  case  be  paid  by  the  State  or 
county,  but  the  Clerk  may  collect  the  same  of  the 
delinquent  taxpayer;  Provided^  the  State  has  never 
before  paid  on  any  of  said  tracts  or  lots  of  land, 
unless  the  same  has  been  redeemed  by  the  State 
and  sold    again." 

This  language  is  certainly    obscure,  but    we    are 
required   to   give    it    a    meaning,    if   we    can    do   so 
consistently  with   a  fair  interpretation  of   the  words 
used.      To   follow  the    most    literal    construction   of 
this  language,   it  would   mean   that  the    fees  are  in 
no  event  to  be  paid   by   the   State    or    county,    but 
the  Clerk  may    collect    them    from    the    delinquent 
taxpayer  in  all  cases  except    where  the    lands    had 
been   previously  bought    in    by  the    State,   and    the 
State  had    paid    the    fees,    and    the    land    had    not 
been  redeemed,   and  in  these  cases  the  Clerk  would 
not  even   have  the  right  to  collect  the  fees  of   the 
delinquent    taxpayer.      But    this    construction   would 
be  utterly  inconsistent   with   other  well  defined  pro- 
visions of   the   law. 

The  Trustee  is  required  to  include  in  his  report 
of  delinquents,   not  only  the  amount    of   the  taxes. 
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bat  also  the  costSj  including  the  fees  of  the  Clerk. 
This  is  repeated  in  a  section  immediately  following 
the  one  in  question,  and  the  lands  are  to  be  sold 
for  the  taxes,  penalties  and  costSy  and  if  no  one 
else  will  bid  the  amount,  they  are  to  be  bid  off 
for  the  use  of  the  State  and  county  at  the  amount 
of  said  taxeSf  penalties  and  cost.  If  redeemed  by 
the  owner,  he  is  to  include  in  his  redemption 
money  all  the  costs. 

We  cannot  suppose  that  the  Legislature  meant 
in  such  cases  to  deprive  the  Clerk  of  all  costs,  or 
to  leave  him  to  collect  the  same  from  the  delin- 
quent. He  could  have  no  just  right  to  collect 
from  the  delinquent,  because  the  State  having  pur- 
chased for  the  taxes  and  costSy  the  costs  are  satis- 
fied so  far  as  the  delinquent  is  concerned.  To 
require  him  to  pay  the  costs  to  the  Clerk,  and 
then  pay  again  to  the  State  upon  redemption, 
would  be  unjust;  besides,  in  all  such  cases  there 
is  no  means  of  collecting  from  the  delinquent,  and 
it  is  for  this  very  reason  the  lands  are  sold,  and 
such  a  provision  would  virtually  deprive  the  Clerk 
ot  all  compensation.  We  cannot,  with  a  prope* 
respect  for  the  Legislature,  conclude  that  it  wa.^  • 
intended  to  require  the  Clerk  to  render  the  ser-  : 
vices,  and  yet  deprive  him  of  all  compensation  in 
all  those  cases  where  the  lands  are  bought  in  for 
the  use  of  the  State  and  county.  If  the  lands 
are  redeemed,  the  State  will  receive  the  amount  of  ! 
the  Clerk's  fees  in  redemption ;  if  not  redeemed, 
the   State  will   own  the  land,   and   in   neither  event 
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is  there  any  mode  for  the  Clerk  to  collect  his  fees. 
Of  course  when  the  land  is  purchased  by  anyone 
else,  the  Clerk  receives  his  fees  out  of  the  sum 
paid. 

We  conclude,  therefore,  that  the  Legislature  could 
not  have  intended  that  the  State  is  in  no  event 
to  pay  the  Clerk's  fees.  The  only  reasonable 
meaning  that  can  be  given  to  the  section  is,  that 
the  State  is  not  to  pay  the  fees  in  those  cases 
where  the  lands  have  been  previously  bought  in  by 
the  State  and  not  redeemed  at  the  time  of  the 
second  sale,  but  in  such  cases  the  Clerk  may  col- 
lect the  fees  from  the  delinquent.  This  is  to 
make  the  Clerks  lose  their  fees  in  cases  where  the 
lands  are  improperly  sold  the  second  time,  unless 
he  collect    from  the  delinquent. 

We  admit  that  it  requires  a  liberal  transposition 
of  the  language  of  the  section  to  arrive  at  this 
conclusion,  but  it  is  either  this  or  to  declare  the 
act  without  meaning    and  void. 

It  is  argued  in  behalf  of  the  relator  that  the 
section  may  be  construed  to  mean  that  the  Clerk 
is  to  have  $1.00  for  docketing  the  report,  and  hence 
it  is  not  in  conflict  with  the  Act  of  IS'S.  We 
find,  however,  that  no  additional  duties  are  required 
of  the  Clerk,  and  the  words  "docketing  the  same" 
no  doubt  mean  entering  the  report  of  record,  the 
same  duties  previously  required,  and  the  fee  is  the 
same  previously   allowed,   and   not  in   addition. 

The  record  shows  the  fees  to  which    the    Clerk 


APKIL  TERM,  1880.  867 

Sims  9.  State. 

is  entitled  upon  the  basis  indicated,  that  is  $1,174, 
and  for  this  sum,  instead  of  f8,271,  as  determined 
by  the  Circuit  Judge,  the  relator  is  entitled  to  a 
warrant. 

The    judgment    will    be    reversed    and    modified 
accordingly. 


Oharlbs  Sims  and  A.  J.  Fostbr  v.  Thb  Statb. 

Criminal  Law.  Death  of  Judge  pending  motion  for  neto  trial.  Where, 
after  the  trial  and  conviction  of  the  defendant  in  a  criminal 
case,  and  the  entry  of  motions  in  arrest  of  Judgment  and  for  a 
new  trial,  the  Judge  died  suddenly  within  a  few  days,  and  the 
business  of  the  Court  was  brought  to  a  close  for  the  term  by 
an  epidemic,  the  motion  may  be  heard  and  determined  at  the 
next  term,  and  a  statement  of  the  evidence  in  the  form  of  a 
bill  of  exceptions,  agreed  upon  as  correct  by  the  State's  Attor- 
ney and  the  defendant's  counsel,  may  be  looked  to  by  the  Court 
below,  and  upon  appeal  by  this  Court,  in  acting  upon  the 
motions. 


FROM    SHELBT. 


Appeal    in     error    from  the    Criminal    Court    of 
Shelby   County.      L.   B.   Horrigan,   J. 
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G.  W.  Gordon  for  Sims  and  Foster. 

Attorney-General  Lea   for  4ie  State. 

Cooper,    J.   delivered    the  opinion   of    the   Court. 

The  plaintiffs  were  indicted,  tried  and  convicted 
for  threatening,  by  letters  through  the  mail,  injury 
to  the  property  of  the  person  addressed,  with  in- 
tent thereby  to  extort  money,  under  the  Code,  sec. 
4633.  The  trial  was  had,  and  the  verdict  ren- 
dered on  the  9th  of  July,  1879,  the  jury  assessing 
the  punishment  at  two  years  in  the  penitentiary. 
Thereupon  the  defendants  moved  the  Court  in  ar- 
rest of  judgment  and  for   a   new    trial. 

In  a  day  or  two  after  the  trial  the  yellow  fever 
broke  out  in  the  city  of  Memphis,  where  the  trial 
was  had,  in  an  epidemic  form,  and  the  Judge  who 
tried  the  case  was  one  of  the  earliest  victims, 
dying  on  the  13th  of  the  same  month,  before  the 
adjournment  of  the  ternu  The  fever  continued  to 
prevail  as  an  epidemic  until  late  in  the  fall,  and 
no  business  was  transacted  in  the  Court  after  the 
death  of  the  Judge,  nor  was  a  successor  appointed 
until  after  the   commencement   of   another    term. 

On  the  10th  of  December,  1879,  during  this 
term,  the  motions  of  the  plaintiffs  in  error  for  a 
new  trial  and  in  arrest  of  judgment  were  heard, 
and  overruled,  and  judgment  rendered  on  the 
verdict. 

The  defendants  tendered  a  bill  of  exceptions  of 
what  took  place  on  the  trial  of   the    9th  of   July, 
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1879,  which  was  admitted  by  the  District  Attorney- 
General  and  the  counsel  of  the  prisoners  to  be 
correct,  but  the  presiding  Judge  refused  to  sign, 
seal  and  make  it  a  part  of  the  record  because  he 
had  no  knowledge  of  the  factd.  He  did,  however, 
sign  a  bill  of  exceptions,  or  statement,  in  the 
record  before  us,  showing  that  the  bill  of  excep- 
tions of  the  trial  had  been  submitted  to  him  as 
part  of  the  proceedings  on  the  motion  for  a  new 
trial;  that  the  counsel  of  the  State  and  defendants 
admitted  that  the  evidence  on  the  trial  was  therein 
correctly  reported,  and  containing  the  other  grounds 
upon  which  the  application  for  the  new  trial  was 
rested. 

The  prisoners  appealed  in   error. 

In  a  criminal  case,  the  defendant  is  entitled  to 
his  bill  of  exceptions  of  any  matter  of  law  or 
fact,  to  be  taken  and  signed  as  in  civil  cases : 
Code,  sec.  5247.  The  strict  rule  in  civil  cases  is 
that  (he  exception  must  be  taken  at  the  trial  and 
noted  by  the  Court,  and  the  bill  of  exceptions 
made  and  signed  as  soon  thereafter  as  possible, 
the  delay  being  at  the  peril  of  the  exceptant: 
Code,  sec.  2968;  Ferrell  v.  Alder,  2  Swan,  77. 
And  the  settled  rule  in  this  State  is  that  the  bill 
of  exceptions  mrst  be  reduced  to  writing  and  signed 
during  the  term.  If  not  signed  it  cannot  be  treated 
as  a  part  of  the  record:  Garrett  v.  Rodgers,  1  Heis., 
321.  Nor  can  it  be  signed  afterwards,  although 
the  signature  was  omitted  by  inadvertence  on  the 
part    of   the    Judge :    Jones    v.    Burch^    3    Lea,    748. 
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The  presumption,  both  in  civil  and  criminal  casee, 
is  in  favor  of  the  regularity  and  correctness  of  the 
proceedings  of  the  Court,  and  the  party  who  asks 
a  review  must  be  diligent  in  taking  all  the  neces- 
sary steps  to  secure  the  revision.  The  opposite 
party,  even  though  it  be  the  State,  is  not  to  be 
prejudiced  by  the  fact  that  these  steps  have  not 
been  taken  either  from  negligence  or  accident. 

Pestilence,  like  war,  disrupts  society,  and  silences 
the  law.  It  may  excuse  delay  where  there  has 
been  reasonable  diligence,  and  demands  the  most 
careful  application  of  rules  adapted  to  a  normal 
state  of  affairs,  especially  in  criminal  cases  which 
involve  the  life  or  liberty  of  the  citizen. 

Fortunately,  the  present  case  comes  before  us  in 
a  shape  which  allows  the  attainment  of  the  ends 
of  justice  without  serious  detriment  to  established 
forms.  The  motions  in  arrest  of  judgment  and 
for  a  new  trial  having  been  made  at  once  upon 
the  rendition  of  the  verdict  of  the  jury,  reniained 
to  be  disposed  of  as  soon  as  the  business  of  the 
Court  was  resumed.  By  statute,  none  of  the  pro- 
ceedings pending  in  the  Circuit  Courts  of  this 
State  are  discontinued  by  the  non-attendance  of 
the  Judge  at  any  term,  or  his  death  at  any  time, 
but,  in  such  cases,  all  matters  depending  shall 
stand  continued  to  the  next  succeeding  term:  Code, 
sec.  4223:  Johnston  v.  2)i«y,  7  Yer.,  85.  These 
motions  were,  therefore,  properly  taken  up  and 
disposed  of  by  the  Court  at  the  next  term,  the 
statute  equally  applying  to  a  Court  clothed  with  a 
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part  of  the  jurisdiction  of  the  Circuit  Court.  The 
Judge  was,  perhaps,  not  authorized  to  sign  the 
bill  of  exceptions  at  that  term,  both  for  the  reason 
given  by  him  and  because  the  trial  term  had  ex- 
pired. But  the  facts  being  agreed  to  bj  the  State's 
Attorney,  he  could  clearly  look  to  the  evidence 
embodied  in  the  bill  of  exceptions,  precisely  as  he 
might  have  looked  to  the  same  facts  presented  by 
affidavit,  to  see  whether  there  was  such  error  as 
to  require  a  new  trial  to  correct.  Any  person 
who  heard  the  witnesses  give  their  testimouy  might 
state  the  evidence  under  oath  for  the  purpose. 
The  District  Attorney  very  properly,  under  the 
circumstances  joined  in  agreeing  to  a  statement 
of  the  facts.  Of  course,  in  the  absence  of  such 
an  exigency  as  occurred  in  this  case,  any  other 
presentation  of  the  facts  than  by  a  regular  bill 
of  exceptions,  made  and  signed  during  the  trial 
term,  would  be  inadmissable,  for  the  obvious  reason' 
that  the  failure  to  present  them  in  the  proper 
form  would  be  inexcusable  negligence. 

Under  the  circumstances  of  this  case,  and  in 
view  of  the  ordinary  practice  of  our  Courts,  the 
failure  to  obtain  the  Judge's  signature  was  excus- 
able. And,  although  it  does  not  distinctly  appear 
that  the  bill  of  exceptions  was  made  out  during 
the  trial  term,  the  failure  to  do  so  would  also  be 
excusable.  The  Judge  below  might  well  have 
looked  at  the  facts  thus  presented  to  him  in  ruling 
upon  the  motion  for  the  new^  trial,  and  this  Court 
may   now  look  to  them. 
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Upon  examination  of  the  facts,  we  find  that 
the  two  defendants,  now  plaintiffs  in  error,  were 
seen  often  together,  and  at  the  post-office  about 
the  time  one  of  them  hired  the  post-office  box  to 
which  the  letter,  enclosing  the  money  demanded, 
was  directed  to    be  sent. 

The  threatening  letters  were  given  in  evidence, 
and  do  unmistakably  demand  money  frgm  the  per- 
son to  whom  they  were  addressed,  under  the  threat 
of  injury  to  that  person's  property  in  the  event 
of  refusal.  Both  of  the  defendants  are  fully 
identified.  The  letters  required  the  money  asked 
for  to  be  enclosed  in  an  envelope  and  directed  to 
the  particular  post-office  box  hired.  One  of  the 
defendants,  after  he  was  arrested,  said  that  a  third 
colleague  had  written  them,  and  this  person,  when 
arrested,  confessed  that  he  had  written  them.  The 
other  defendant  said,  when  taken,  ^^we  had  as 
well  own    up." 

The  verdict  is  well  sustained  by  the  evidence, 
and   we   see   no   ground   for  the   recommendation   of 

the  jury   of   the    defendants    to    the    mercy    of   the 

Court  and  the   Governor.       The  offense  is   one  that 

well  deserves    punishment,    especially    where,    as    in 

this  case,   the  person   threatened   was   a  woman. 

There  is  no  error  in  the  record,  and  the  judg- 
ment must  be   affirmed. 
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Tns  Statb  v.  S.  A.  Pool. 

Crimistal  Law.  Discharge  of  the  jury.  A  Jury  in  a  criminal  cause 
may  be  discharged  by  the  Court  without  the  couseot  of  the  ac- 
cused, where  they  have  had  a  sufficient  length  of  time  to 
deliberately,  carefully  and  fully  consider  the  entire  case  as  pre- 
sented by  its  facts  and  as  governed  by  the  rules  of  law  given  in 
charge  by  the  Court,  and  there  is  no  possibility  of  an  agreement 
upon  nnd  return  of  a  verdict,  but  the  Court  should  be  satisHed 
of  the.im possibility  of  an  agreement,  and  the  reasons  for  sueh 
conclusion  by  the  Court  should  be  set  out  in  its  order  of  dis- 
charge, so  that  a  revising  Court  may  consider  them  upon  a  plea 
of  "  onot  in  jeopardy." 


FROM    8H1SLBY. 


Appeal    in    error  from    the    Criminal    Court    of 
Shelby   County.      L.  B.   Horrigan,  J. 


.  1 


Attorm^y-General  Lea  for  The  State. 

Luke  E.  Wright  for  Pool. 

TuRNEY,  J.,   delivered  the   opinion   of  the  Court. 

The  defendant  was  indicted  in  the  Criminal 
Court  of  Shelby  County  for  producing  an  abortion. 
A^  the  January  term,  1880,  he  was  arraigned  and 
put  upon  his  trial.  After  the  evidence  had  been 
introduced,  and  the  charge  of  the  Court  submitted 
to  the  jury,  it  retired,  on  Tuesday,  January  27th, 
to  consider  of  its  verdict.  From  time  to  time 
the   jury   reported   to  the   Court    that    it    could    not 
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agree,  and  never  would  agree.  The  jary  was  kept 
considering  the  case  tor  two  days  after  so  report- 
ing that  it  was  impossible  to  arrive    at   a   Terdiet. 

On  the  81st  day  of  January  the  jury  was  sent 
for  by  the  Oourt  The  Court  inquired  if  it  had 
agreed  upon  a  verdict.  The  reply  was,  ^KOf  and 
there  is  no  probability  or  possibility  of  ever  agree- 
ing upon  a  verdict  in  the  case."  The  Court  in- 
quired whether  or  not  there  had  been  any  change 
since  the  jury  commenced  to  consider  of  its  ver- 
dict. The  jury  replied,  "No;  the  jury  stands 
now  the  same  as  on  the  first  ballot,  and  that  each 
of  the  jurors  was  datisfied  that  the  jury  could 
never  agree." 

"After  examining  the  jury  fully,  the  Court  was 
satisfied  there  was  no  probability  of  ever  securing 
or  obtaining  a  verdict  from  said  jury  in  said  case, 
and  that  to  keep  said  jury  longer  in  said  case 
would  be  a  waste  of  public  money  and  a  useless 
hardship  upon  the  jury,  and  announced  its  purpose 
to  discharge    it." 

The  defendant  and  his  counsel  objected,  and 
insisted   upon   keeping  the   jury   longer. 

The  Court  overruled  the  objection,  withdrew  a 
juror  and  ordered  a  mistrial. 

Defendant    excepted. 

To  any  further  prosecution  the  defendant  inter- 
posed a  plea  of  "once  in  jeopardy,"  to  which  was 
demurrer  by  the  State.  The  demurrer  was  over- 
ruled, plea  sustained  and  defendant    discharged. 

The  State  appealed. 
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The  judgment  of  the  Court  is  bused,  as  it  re- 
cites, upon  the  case  of  Mahala  v.  State^  10  Yer., 
535.  We  admit  this  is  a  very  strong  case  in 
support  of  the  defendant's  claim  to  a  discharge. 
That  case,  however,  admits  that  there  are  cases  in 
which  the  Court  may  discharge  a  jury  in  criminal 
eases  of  any  grade,  notwithstanding  that  provision 
of  our  Constitution,  ^^that  no  man  shall  be  twice 
put  in  jeopardy  of  life  or  limb  for  the  same 
offense.", 

Kow,  if  exceptions  can  be  made  at  all,  it  is 
quite  certain  that  all  such  exceptions  cannot  be 
embraced  in  any  one  case  or  any  number  of  cases^ 
but  that  the  exceptions  which  may  exist  are  to  be 
determined  upon  only  when  the  facts  are  fully 
known  to  and  understood  by  the  Court.  Other- 
wise, instead  of  the  general,  broad,  comprehensive 
constitutional  inhibition  just  quoted,  we  would  have 
well  defined  classes,  fixed  by  the  Constitution,  to 
which  the  rule  should  apply.  If  that  provision 
can  be  relaxed  by  construction  at  all,  the  relaxa- 
tion must  be  given  by  the  Courts  in  each  case, 
after  all  the  materials  of  that  case  are  prepared 
to  invoke  judgment.  No  general  rule  can  be  laid 
down   for  the  government   of   all  cases. 

In  the  case  of  Mahala,  Judge  Turley  says  that 
tlie  causes  which  create  the  necessity  for  a  dis- 
charge of  the  jury  may  be  classed  under  three 
heads.  The  third  one,  he  says,  "is  where  there  is 
no  possibility  for  the  jury  to  agree  and  return  a 
verdict."      Under  this  last  head  he   says:    "A   jury 
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may  also  not  be  able  to  agree  beeause  their  mindg 
cannot  come  to  the  same  conclusion  from  the  facte 
submitted  to  their  consideration."  This,  he  says, 
while  it  is  a  case  of  moral  impossibility,  does  not 
constitute  a  necessity  for  the  discharge  of  a  jury 
before  the  time  arrives  when  the  Court  must 
adjourn.  He  admits  the  power  of  the  Court  to 
discharge  when  it  must,  by  law,  adjourn  before  the 
jury  can  agree. 

Let  us  test  these  rules  by  the  case  before  us 
in  connection  with  a  case  in  a  smaller  jurisdiction. 
In  Shelby  county  there  are,  by  law,  two  Criminal 
Courts.  The  one  at  Memphis  is,  we  may  say, 
continuously  in  flession.  The  one  at  Bartlett  for 
only  a  few  <lav8  or  weeks,  at  three  stated  periods 
during  the  year.  The  jurisdiction  of  the  Court 
at  Memphis  is  co-extensive  with  the  county;  that 
of  Bartlett  is  confined  to  certain  civil  districts. 
Kow,  if  a  man  violates  the  law  within  the  Bart- 
lett jurisdiction,  and  is  indicted  and  put  upon  his 
trial  at  Bartlett,  it  may  be,  under  the  rule  laid 
down  by  Judge  Turley,  that  the  Judge  of  that 
Criminal  Court,  who  is  also  Judge  of  the  Probate 
Court  at  Memphis  will,  by  law,  have  to  adjourn 
the  one  Court  to  preside  at  the  other,  and  tor 
this  cause  alone  may  discharge  the  jury,  though 
the  case  may  not  have  been  under  its  considera- 
tion but  a  few  days,  or  even  but  a  few  hours, 
while  if  the  indictment  had  been  preferred  at 
Memphis  he  could  not  legitimately  discharge  it  in 
less  than   four  months  if   it  failed  to  agree. 
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Again,    contrast    the    result    of  the    rale    in    its 
operation  in  the   Memphis   Criminal   Coort  with    its 
operations  in  some  Circuit  Court  districts  of  the  State. 
In   some    of    the    counties    of   the    latter    the  Court 
can  only  continue    for  one    week    for    the    trial  of 
both   civil  and  criminal   causes.      There,   if  a  crimi- 
nal case  is  taken   up   late  in   the   week,   or,  as   fre- 
quently  happens,   is  of    a  character  to   consume  the 
week,  or  nearly   so,  in   its  trial,  then   we  will   have 
the  anamoly  that,   in   one  county   in   the    State    the 
courts   are    compelled    by   law    to    retain   a   jury  for 
three   or  four    months,   while   in    others    it    is    com- 
pelled to   discharge   it  in  a  few  hours  after  the  choc 
has  been    submitted    to    it.      So,  we    cannot    think 
the  rule,  or  rather  the  exceptions  thereto,  must  be 
so   rigidly  interpreted   as   is  done  in  Mahala  v.  Stntj>. 
We  think  the  right  rule    is,    that    where    there    is 
no  possibility   to   agree   upon   and   return    a  verdict, 
the  Court    may    discharge    it    without    the    consent 
of   the    accused.      As    said    in    many    or    quite    all 
the    cases    admitting    the    power,    "it  is    a  delicatp 
and    highly   important    trust."      We     say    it    should 
be  exercised  with   great  and  deliberate   caution,  and 
with  the  sole  purpose   and  view  of  subserving  pub- 
lic interest,  and    should    never    be    used    arbitrarily 
or  rashly.      The  causes  for    its    exercise    should    be 
plain  and   obvious.     The   Courts  must  be   extremely 
careful  how  they  interfere    with    a   jury   in    charge 
of   a  criminal  case. 

But  when  it  does   appear  that  a   jury  has    had, 
as  in  this  case,   a  sufficient  length    of   time   to  de- 
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liberately,  carefallj  and  fully  consider  the  entire 
case  as  presented  by  its  facts,  and  as  governed  by 
the  rales  of  law  given  in  charge  by  the  Court, 
and  there  is  no  possibility  of  its  agreeing  upon 
and  returning  a  verdict,  then  we  think  the  rule 
applies  and  the  jury  may  be  discharged.  The 
Court  must  not  only  be  satisfied  of  the  impossi- 
bility of  an  agreement  to  a  verdict,  but  the  rea- 
sons for  such  conclusion  should  be  set  out  in  its 
order  of  discharge,  that  a  revising  court  may  con- 
sider them. 

In  this  case  the  jury  was  out  considering  the 
case  from  the  27th  to  the  Slst.  It  several  times 
reported  the  impossibility  of  agreement,  and,  as 
appears  from  the  record,  the  Court,  before  discharg- 
ing, made  a  careful  and  critical  inquiry  by  manj* 
questions,  and  was  convinced  of  the  utter  impossi- 
bility of  obtaining  a  verdict.  The  recoi*d  sustains 
the   correctness   of   his  conclusion. 

If,  then,  the  impossibility  did  exist,  what  neces- 
sity was  there  to  keep  the  jury  together?  How 
could  a  discharge  then  work  any  more  injury  to 
the  accused  than  would  a  discharge  at  the  end  of 
months  for  the  same  cause?  What  good  reason 
can  be  assigned  for  postponing  the  doing  of  a 
thing  that  must  eventually  be  done?  Is  the  im- 
possibility to  agree  because  of  the  nearness  of  the 
adjournment  of  the  term  any  stronger  than  that 
of  a  radical  and  irreconcilable  difference  of  opinion 
among  jurors  as  to  .the  facts  and  law  of  a  case, 
and  their  respective    bearings  upon   the   case? 
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If  there  is  ftn  impossibility  of  an  agreement  for 
any  cause  satisfactory  to  the  minds  and  consciences 
of  the  Court  and  jury,  acting  and  speaking  in 
their  sworn  capacities,  in  an  effort  to  impartially 
perform  public  duties,  can  we  rightfully  say  that 
such  impossibility  may  operate  as  an  impossibility 
if  the  predicate  of  one  certain  cause,  but  shall 
not  so  operate  if  it  be  in  affirmance  of  one  or 
more  causes  equally  controlling  in  influence?  "We 
are   unable  to  take   such  distinctions. 

The  origin  of  the  constitutional  provision  was 
the  desire  to  keep  out  of  our  institutions  a  prac- 
tice that  had  at  one  time  grown  up  in  England  of 
trying  offenders,  or  persons  so  accused,  as  often  as 
might  please  those  who  chose  to  prosecute,  without 
regard  to  former  trials,  verdicts  and  judgments, 
and  was,  as  I  think,  meant  to  control  in  cases 
where  a  trial  had  once  been  had  and  a  verdict 
rendered,  or  even  prevented  by  fraud  on,  or  im- 
proper interference   with    the   rights   of   the  accused. 

I  am  unable  to  understand  how  one  has  been 
once  in  jeopardy  in  the  sense  claimed  for  the  term 
here,  so  long  as  a  verdict  has  not  been  rendered, 
and  the  jury  has  not  been  able,  after  a  full  and 
thorough   investigation,   to  agree. 

Reversed   and  remanded  for  trial. 

24 — VOL.  4. 
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M.   A.  Mtbrs  v.  H.  M.  Jambs. 

1.  Chanckry  Pleading  and  Practick.    Szc^ttons  to  a  Clerk* »  re^ 

part.  Exceptions  a  Clerk's  report  of  sale  are  inadmissible, 
which  require  the  Court  to  go  behind  or  modify  the  decree 
under  which  the  sale  was  made,  or  to  look  outside  of  the  rec- 
ord on  which  it  is  based. 

2.  SuPSBMB  CouBT  Practicb.    A  dticretal  order  will  not  he  modiJUd 

at  a  etibsequent  term  qf  the  Court.  A  decretal  order  will  not  be 
modified  at  a  subsequent  term  by  this  Court,  upon  grounds 
which  might  and  should  have  been  urged  when  the  order  was 
made,  nor  at  all  after  It  has  been  executed,  unless,  Indeed,  iiTa 
very  extraordinary  case. 

3.  Judiciary  Salbs.   Inadequaeif  of  price.   Mere  inadequacy  of  price 

is  no  ground  for  setting  aside  a  judicial  sale.  '^ 

4.  Samb.    CUrk.    Hae  diecretUm  ae  to  time  qf  sale.    A  Clerk  has  a 

discretion  in  selecting  a  day  for  the  execution  of  a  decree  of 
sale,  which  will  not  be  controlled  except  in  a  dear  case  of 
abuse. 

5.  Samb.    f%at  creditor  claime  prior  title  is  no  ground  for  interferenea* 

It  is  no  ground  for  interfering  with  a  Judicial  sale  that  the 
creditor.  In  whose  favor  the  sale  Is  ordered,  insists  upon  a  priar 
title  to  Uie  property,  under  which  he  dalmSi  duly  recorded  and 
mentioned  in  the  pleadings  of  the  cause. 


TBOM    SHBLBT. 


Exceptions  to  Olerk's  report  of    sale* 
H.  0.   Wabrinbr  for  Myers. 
J.  M.  Grboort  for  James. 
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OooPBB,  J.,  delivered  the  opinion  of  the  Court. 

At  the    last    term   of    this   Court    a    decree  was 
rendered    in    this    cause,   ascertaining    the    debt    of 
the  defendant    against    the   complainant,   and   order- 
ing   the    land    in    controversy  to    be    sold    by   the 
Clerk    in   satisfaction    thereof,    for    cash,   in    accord- 
ance   with    the    terms    of    the    mortgage    or    trust 
deed,    executed    for    its     security.       The    sale     was 
made,   under  the  decree,   on    the   8th   of   December, 
1879,  and   the  land   struck  off   to  the   defendant,  as 
the    highest    bidder,   at    the    bid    of-  $6,000.       The 
Master    has    reported    the    sale,   and    the    defendant 
now   asks   for  a    confirmation  of    his   report.       The 
complainant    objects    to    the    confirmation,    and    has 
filed    the  following    exceptions  to   the   report:      Ist, 
Because  the  sale   was  made   under   a  decree   of   the 
Court,    not    by  the    trustee    under    the    trust    deed, 
and  was    made   for  cash,  barring  the  equity  of   re- 
demption.     2nd,  Because  the  sale   was   made   at  an 
inadequate   price.      8rd,  Because  the   sale  was  made 
at    an    unfavorable    time.      4th,   Because    the    claim 
of   a  prior  and  superior  title  by  the  defendant,  re- 
corded   in  the  Register's    office,  and  otherwise  gen- 
erally known,  prevented   the  complainant  from   rais- 
ing money  on   the  property.       5th,  Because  the  title 
was    clouded    by    the    alleged    claim    of    defendant, 
who  insisted  upon   said  claim   so   that  the   property 
might    be    sold    at    a    sacrifice.      6th,   Because    the 
sale  did  not  accurately  pursue  the  directions   of  the 
decree   in   the    manner    or    the    time  of    the  adver- 
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tisement.  7th,  Because  the  report  charges  the 
costs  of  sale  against  complainant,  when,  by  the 
decree,  the  costs  were  to  be  charged  against  de- 
fendant. 

Exceptions  to  a  Master's  report  are  allowed  for 
the  purpose  of  testing  the  question  whether  the 
report  is  in  accordance  with  the  decree  or  order 
directing  it,  and,  in  proper  cases,  sustained  by  the 
evidence  on  which  it  purports  to  be  based.  If  the 
Master  has  obeyed  the  decree  in  the  case  of  a 
sale,  and,  in  other  cases,  has  followed  the  weight 
of  the  testimony,  exceptions  are  of  no  avail.  Ex- 
ceptions to  a  report  are  in  the  nature  of  a 
special  demurrer,  and  must  distinctly  point  out 
the  discrepancy  between  the  report  and  the  record 
on  which  it  is  based :  Ridley  v.  Ridley,  1  Cold., 
332.  A  speaking  demurrer  is  clearly  bad,  and 
speaking  exceptions  must  be  equally  so,  and  for 
the  same  reason.  The  Court  cannot  go  outside 
of  the  record  to  act  upon  them :  Goddard  v.  Cox, 
1   Lea,   113;    Childress  v.   Harrison^   1   Bax.,   410. 

If  a  party  has  any  ground  for  setting  aside 
the  report,  which  does  not  appear  in  the  record, 
his  remedy  must  be  sought  in  some  other  mode 
than  by  filing  exceptions.  He  cannot,  by  ex- 
ceptions to  a  report,  have  the  benefit  of  a  re- 
hearing, or  of  a  bill  of  review,  or  of  an  original 
bill. 

All  of  the  exceptions  filed  in  this  case  seek 
either  to  modify  the  decree  or  to  go  outside  of  the 
record   on  which   the   report  must   stand,  except  the 
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Sixth  and  seventh,  and  are  inadmissible.  The 
sixth  exception  ia  too  vague,  because  it  does  not 
specifically  point  out  the  departure  from  the  decree 
in  the  manner  and  the  time  of  advertisement 
which  is  complained  of.  The  brief  of  the  counsel 
in  support  of  this  exception,  suggests  that  the  trust 
deed  requires  the  advertisement  of  sale  to  be  made 
for  thirty  days,  and  if  the  decree  is  construed  to 
direct  the  sale  in  accordance  with  the  trust  deed, 
then  the  report  shows  an  advertisement  for  a 
shorter  period.  But  the  direction  of  the  decree 
was  to  sell  for  cash,  free  from  the  equity  of  re- 
demption, as  provided  in  the  trust  deed,  "  after 
advertising  the  said  property  according  to  law." 
The  decree   has  been   obeyed. 

The  seventh  exception  is  based  on  an  erroneous 
construction  of  the  decree.  The  defendant  was 
charged  with  all  the  costs  of  the  cause  up  to  the 
decree,  but  not  with  the  costs  of  executing  the 
decree  occasioned  by  the  failure  of  the  complain- 
ant to  pay  the  money  judgment  within  the  time 
prescribed  by   the   Court. 

The   exceptions   must  be  disallowed 

The  complainant  has  filed  a  petition,  supported 
by  a  full  and  able  argument,  seeking  to  have  the 
decree  modified  so  as  to  give  the  complainant  the 
right  to  redeem.  But  this  argument  should  have 
been  submitted  at  the  last  term,  when  the  decree 
veas  rendered.  No  suflicient  reason  is  given  why 
:his  was  not  done.  It  would  not,  however,  have 
Availed    the   client.      The  direction  to  sell    for  cash 
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free  from  the  right  of  redemption  waa  deliberately 
made,  because  these  were  the  terms  of  the  contract 
entered  into  by  the  parties,  by  which  they  ought 
to  be  bound,  except  under  very  peculiar  circum- 
stances, and  because  there  had  already  been  a  long 
delay  to  the  prejudice  of  the  defendant.  It  would, 
moreover,  be  an  extraordinary  case  which  would 
justify  the  Court  in  changing  the  terms  of  a  de- 
cretal order  after  the  order  had  been  executed. 
If  the  affidavits,  presented  in  support  of  the  ex- 
ceptions, which  have  been  disallowed  or  improperly 
filed,  are  treated  as  an  informal  petition  or  appli- 
cation for  relief  upon  the  facts  therein  stated,  they 
present  no  sufficient  ground  for  refusing  to  confirm 
the  sale.  Mere  inadequacy  of  price  can  never  be 
allowed  to  interfere  with  a  judicial  sale,  for  if  it 
were  otherwise,  very  few  sales  would  ever  be 
made. 

Property,  at  the  end  of  litigation,  must  go  for 
what  it  will   bring. 

The  Court  has  no  right  to  interfere  with  the 
execution  of  its  own  decree,  if  fairly  conducted, 
and,  therefore,  no  power  to  indulge  the  unfor- 
tunate   debtor. 

The  discretion  of  the  Clerk  in  fixing  the  day 
on  which  a  decree  of  sale  will  be  executed,  can 
only  be  controlled  in  a  clear  case  of  its  abuse. 
As  the  sale  is  still  open  for  advanced  bids,  the 
time  when  it  was  made  was  no  more  unfavorable 
than  any  other  day  between  the  last  and  the 
present  term,    when    it    was    required    to    be    made, 
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and  BO'  far  as  appears,  the  day  selected  was  as 
favorable  as  any.  The  prior  title  under  which 
the  defendant  claimed,  appeared  in  the  pleadings, 
and  he  cannot  be  prejudiced  by  merely  insisting 
on   his   rights. 

The  sale    must  be   confirmed. 


H.   Grotenkempbr  v.  W.  H.   Carver  tt  al. 

1.  Certikicatk.    Defective  probaU.    Amendment.    The  correction  of 

the  certiflcatu  of  privy  examination  of  a  married  woman, 
uiuler  the  Code,  sec.  2082,  may  be  made  by  the  officer  who  took 
the  examination,  after  he  goes  out  of  office,  and  the  oath  to 
the  truth  of  the  correction  need  only  be  made  in  open  court 
without  being  entered  on  the  mlnntes. 

2.  Chancery  Pleadings  and  Practice.    Decree  upon  demurrer,    A 

decree  upon  a  demurrer,  if  upon  the  merits,  is  as  coaclusive  as 
thorgh  the  facts  set  forth  in  the  biil  were  admitted  by  the  par- 
ties, or  established  by  evidence,  and  is  conclusive  of  every- 
thing necessarily  determined  thereby.  But  if  the  Court  merel}"^ 
decides  that  the  complainant  has  not  stated  facts  sufficient  to 
constitute  a  cause  of  action,  or  that  the  bill  is  liable  to  spe- 
cific objection,  such  decision  does  not  extend  to  any  issue 
not  before  the  Court  on  the  hearing  of  the  demurNr, 
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3.  Samb.  Same.  Where,  therefore,  a  bill  to  foreclose  a 'mortgage 
of  husband  and  wife  on  the  wife's  realty,  making  the  mortgage 
an  exhibit,  was  demurred  to  on  the  ground  that  the  certificate 
of  acknowledgment  to  the  mortgage  exhibited  did  not  state 
that  the  Clerk  was  personally  acquainted  with  the  bargainors, 
or  thnt  the  wife  was  privately  examined,  and  the  demurrer  sus- 
tained as  to  the  wife,  after  which  the  omissions  in  the  certifi- 
cate was  corrected  by  the  Clerk,  and  an  amended  and  supple- 
mental bill  filed,  by  leave  of  the  Court,  upon  the  mortgage 
with  the  corrected  certificate,  setting  out  the  proceedings  unfler 
the  previous  bill,  it  was  held  that  a  demurrer  to  the  latter  bill 
was  properly  overruled. 


FROM   8HBLBY. 


Appeal  from  the  Chancery  Coart  at  Memphis^ 
R.  J.  Morgan,  Ch. 

Henry  C'RAFt  for  Complainant. 

J.  B.  Hbiskell  and  Wilson  &  Bbard  for  De- 
fendants. 

CooPBR,  J.,  delivered  the  opinion  of  the  Coart^ 

On  the  19th  of  July,  1872,  the  original  bill  in 
this  cause  was  filed  for  the  purpose  of  foreclosiDg 
a  mortgage  of  certain  land  given  by  the  defend* 
ants,  W.  H.  Carver  and  Mary  A.,  his  wife,  to  se- 
cure the  payment  of  notes  then  held  by  the  com* 
plainant. 

These  defendants  demurred,  assigning  as  a  caaae 
of  demurrer  that  the  certificate  of  acknowledgment 
of  the  mortgage  failed  to  state  that  the  Clerk 
who  took  the  acknowledgment  was  personally  ac- 
quainted with  the  defendants,  the  bargainors,  and 
further    failed    to    show    that    the    defendant,    Mary 


APRIL   TERM,  1880.  877 


Grotenkemper  «.  Carver. 


A.,  was  privily  examined.  The  Chancellor  sus- 
tained the  demurrer  so  far  as  the  wife  was  con- 
cerned, and  dismissed  the  bill  as  to  her,  and  over- 
ruled the  demurrer  as  to  the  husband,  and  re- 
quired him  to  answer  the  bill.  This  decree  was 
made   on  the   7th   of    February,   1873. 

The  mortgage  deed  bore  date  of  the  20th  of 
October,  1868,  and  the  probate  of  the  wife's  ac- 
knowledgement was  defective  in  the  particulars 
stated. 

On  the  2nd  of  July,  1875 — the  suit  still  pend- 
ing as  to  the  other  parties — ^the  complainant  ob- 
tained an  order  of  Court  giving  him  leave  to  file 
an  amended  and  supplemental  bill,  which  was  filed 
accordingly  against  Carver  and  wife,  and  other  de- 
fendants. This  bill  sets  out  .the  fact  of  filing  the 
original  bill  and  its  contents  and  the  proceedings 
thereon,  including  the  demurrer  and  the  action  of 
the  Court  thereon.  It  then  states,  by  way  of 
supplement  and  amendment,  that  the  Clerk  who  had 
taken  the  probate  of  acknowledgment  of  the  mort- 
gage deed,  had,  on  June  6th,  1874,  gone  into  the 
Probate  Court"  of  Shelby  County,  in  which  county 
he  was  the  Clerk  of  the  County  Court  at  the 
time  of  taking  the  probate,  and,  at  the  instance 
of  the  complainant,  had  corrected  the  probate  so  as 
to  show  that  he  was  perflonally  acquainted  with  the 
bargainors,  and  had  privily  examined  the  wife  ac- 
cording to  law,  and  made  oath  to  the  truth  of 
the  correction  in  open  court  before  the  Probate 
Judge,   who    certified   the   facts. 
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By  a  subsequent  amendment  of  this  bill,  made 
also  by  leave  of  the  Court,  the  complainant  states 
that  the  fact  that  the  Clerk  could  correct  the  cer- 
tificate came  to  his  knowledge  after  the  dismissal 
of  the '  original  bill  as  to  Mary  A.  Carver,  and 
about  June  5th,  1874.  The  fact  was  stated  on 
the  face  of  the  bill  that  at  the  time  of  the  mak- 
ing of  the  correction  of  the  probate,  the  Clerk's 
official  term  had  expired,  and  he  was  no  longer  in 
office. 

The  defendant,  Mary  A.  Carver,  demurred  to 
the  amended  and  supplemental  bill,  assigning  as 
causes : 

let,  That  the  rights  of  the  parties  had  been 
adjudged,  by  the  decree  of  the  7th  of  February, 
1878,  which  decree  remained  in  full  force  and  ef- 
fect,  never   having   been   appealed  from. 

2nd,  That  the  corrections  were  not  within  the 
statute,  because  made  by  the  Clerk  after  his  term 
of   office   had   expired. 

8rd,  That  the  corrections  were  made  after  the 
adjudication  of  the  rights  of  the  parties  under  the 
mortgage. 

4th,  That  the  statute  requires  the  corrections  to 
be   entered  on   the   mliintes   of   the  Court. 

The  Chancellor  overruled  the  demurrer,  and  the 
defendant,  Mary  A.  Carver,  was  permitted  to  ap- 
peal. 

The  Code,  sec.  2082,  is:  "If  a  Clerk  omit 
any   words    in    the    certificate    of   a    privy   examina- 
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tioa  by  him  taken  of  a  married  woman,  touching 
the  execution  of  any  deed  or  other  instrument  by 
her  executed,  he  may,  at  any  time,  on  application 
of  either  of  the  parties  interested,  correct  such 
error,  mistake  or  omission,  making  oath  in  open 
court  to   the  truth   of   such  correction." 

This  Court  has  held,  sustaining  the  decision  of 
the  Commission  Court  of  1875  for  West  Tennessee, 
that,  under  this  statute,  the  Clerk  may  amend  his 
certificate  after  he  has  gone  out  of  office:  Vaughn 
V.  Carlisle^  2  Lea,  525.  Other  Courts,  as  shown 
by  McKissick,  Commissioner,  in  delivering  the  opin- 
ion of  the  Commission  Court,  have  come  to  the 
same  conclusion  in  analogous  cases,  under  remedial 
statutes,  intended  to  furnish  legal  evidence  of  an 
act  done  while  in  office.  He  cites  Avery  v.  Bow- 
many  89  N.  H.,  893;  Gillman  v.  Stetson^  4  Shepley, 
124;  Johnson  v.  Donnelly  15  111.,  97;  Morris  v.  Trus- 
teesy  15  111.,   266. 

The  right  to  amend  under  the  statute  was  ex- 
tended to  a  foreign  Notary  Public,  who  took  the 
acknowledgment  of  a  husband  and  wife  to  a  mort- 
gage executed  in  another  State,  in  Brinkley  v. 
Tomenx/y  2  Leg.  Rep.,  168.  And  in  this  case  it 
was  also  held  that  the  correction  was  good,  al- 
though made  after  the  de'ect  in  the  probate  had 
been  relied  on  in  the  pleadings  of  a  j  ending  suit. 
The  statute  only  requires  an  oath  to  be  made  in 
open  court  to  the  truth  of  the  correction.  It 
does  not  direct  that  the  oath,  or  any  note  thereof, 
shall  be  entered   on   the   minutes   of   the   court,   and 
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we   are   not   justified   in    interpolating  bo    important 
a  requirement  into  the   act. 

The  only  remaining  cause  of  demurrer  turns 
upon  the  effect  of  the  decree  dismissing  the  origi- 
nal bill  as  to  the  defendant,  Mary  A.  Carver,  upon 
her  demurrer.  It  is  earnestly  and  ably  argued  on 
the  one  side  that  the  amended  and  supplemental 
bill  only  brings  forward  new  evidence  of  the  case 
made  by  the  original  bill — not  a  new  case — and, 
therefore,  the  former  decree  is  conclusive.  On  the 
other  side,  it  '  is  equally  earnestly  and  ably  argued 
that  the  amended  and  supplemental  bill  presents  a 
new  state  ot  factsj-  upon  which  the  Court  did  not 
pass,  and  that  the  decree  on  the  demurrer  is,  con- 
sequently, not  a  bar.  The  learned  counsel  do  not, 
upon  a  critical  examination  of  their  arguments, 
differ  so  much  in  their  law  as  in  its  application 
to  the  particular  facts  of  the  case.  A  decree 
upon  a  demurrer,  if  upon  the  merits,  is  as  conclu- 
sive as  though  the  facts  set  forth  in  the  bill  were 
admittecT  by   the   parties   or  established   by  evidence. 

It  is  conclusive  of  everything  necessarily  deter- 
mined by  the  decree :  McNahy  v.  Nashville,  2 
Bax.,  251;  Jameson  v.  McCoy,  6  Heis.,  108.  If, 
however,  the  Court  decides  that  the  complainant 
has  not  stated  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  the  bill  is  otherwise  liable  to 
any  specific  objection  urged  against  it  upon  de- 
murrer, such  decision  does  not  extend  to  any  issue 
not  before  the  court  on  the  hearing  of  the  de- 
murrer.      It    leaves   the    complainant    at    liberty    to 
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present  his  case^  so  corrected  in  form  or  substance, 
as  to  be  no  longer  vulnerable  to  the  attack  made 
upon  it  in  tbe  former  suit:  Freeman  on  Judg- 
ments, sec.  267. 

The  bill  before  us  was  filed  -to  foreclose  a  mort- 
gage, which  was  appended  as  an  exhibit.  The 
demurrer  is  that  the  certificate  of  acknowledgment 
to  the  mortgage,  which  is  an  exhibit  to  the  bill, 
does  not  state  that  the  Clerk  who  took  the  ac- 
knowledgment, was  personally  acquainted  with 
either  of  the  defendants,  or  that  the  defendant, 
Mary  A.  Carver,  then  a  married  woman,  appeared 
before  the  Clerk  privately  from  her  husband,  and 
acknowledged    the    deed    in    the    form    required    by 

law. 

The  demurrer,  it  will  be  noted,  is  not  to  the 
merits  that  no  such  mortgage  as  the  one  set  out 
in  the  bill  was  ever  acknowledged  by  the  husband 

and  wife. 

The  issue  made  is  that  the  certificate  to"^  the 
mortgage  exhibited  does  not  contain  the  recitals 
necessary  to  make  it  a  valid  instrument  as  to  the 
married  woman.  Nothing  is  put  in  issue  except 
the  point  whether  the  particular  certificate  recited 
particular  facts,  essential  to  the  efficacy  of  the  con- 
veyance   to    pass    the    land    of     the    defendant,    the 

married   woman. 

If  the  exhibit  had  been  a  certified  copy  of  thg 
mortgage,  and  the  defect  had  been  in  the  copy 
and  not  in  the  original,  the  decree  sustaining  the 
demurrer .  would    not    have    been    a    bar    to   a    new 
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bill  on  the  original,  for  tfae  issue  went  only  to 
the  erroneous  certificate,  not  to  the  real  certificate, 
nor  to  the  existence  of  the  mortgage. 

The  dismissal  of  a  bill  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  land  alleged  to 
be  in  parol,  upon  a  demurrer,  relying  on  the  Stat* 
ute  of  Frauds,  would  be  no  bar  to  a  bill  on  pre- 
cisely the   same  contract  'alleged   to  be  in   writing. 

The  effect  of  a  dismissal  of  a  bill  on  demurrer 
turns  upon  the  issue  made,  and  the  apparent  con- 
flict in  the  decisions  will,  in  a  great  measure, 
disappear  when  the  cases  are  critically  exam- 
ined to  ascertain  the  exact  point  decided.  If 
the  demurrer  is  general,  and  the  decree  only  a 
simple  dismissal,  the  inclination  of  the  Courts  has 
beeu,  in  some  instances,  to  find  that  it  might  have 
gone  off  upon  a  question  of  jurisdiction  or  form^ 
and  not  on  the  merits,  so  as  to  bar  a  new  suit: 
Love  V.  Freeman,  10  Ohio  St.,  48;  Nicholson  ▼. 
Ingram^  24  Texas,  684;    Borch  v.  Funky  2  Met.,  644. 

The  decree  sustaining  the  demurrer  and  dis- 
missing the  bill  in  the  case  before  us,  cannot  go 
beyond  the  issue  made  by  the  demurrer,  whatever 
may  be  its  form.  It  would  only  be  that  the  ceiv 
tificate  to  the  mortgage  was  fatally  defective  in  the 
particulars  pointed  out.  The  decision  could  not 
extend,  in  the  language  of  Mr.  Freeman,  '^to  any- 
il^sue  not  before  the  court  on  the  hearing  of  the 
demurrer."  The  decree  would  be  no  bar  to  the 
new  bill  treated  as  an  original  bill  presenting  the 
same    mortgage  with    a  different  certificate,  for  the 
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obvionB  reftfion  that  the  two  certificates  are  entirely 
different. 

This  conclusion  renders  it  unnecessary  to  authori- 
tatively decide  the  point,  suggested  by  one  member 
of  the  Court  during  the  argument,  that  the  case 
was  probably  still  in  court  for  the  purpose  of 
amendment,  so  far  as  Mary  A.  Carver  was  con- 
cerned, notwithstanding  the  dismissal  on  demurrer 
of  the  bill  as  to  her.  The  law  is  clear  that  the 
complainant  could  not,  as  of  right,  appeal  from 
that  decision  until  the  suit  was  disposed  of  as  to 
all  of  the  defendants :  Harrison  v.  Famsworthj  1 
Heis.,  751.  Nor  could  he  test  its  correctness  by 
a  writ  of  error:  Sume  v.  Bankj  1  Lea,  220. 
When  the  case  was  finally  determined,  the  com- 
plainant could,  by  appeal,  vacate  the  decree  of 
dismissal  on  the  demurrer,  as  well  as  all  other  or- 
ders and  decrees  in  the  cause :  Morris  v.  BicAard- 
sofiy  11  Hum.,  889.  If,  pending  the  suit,  he  could 
not  file  an  amended  and  supplemental  bill,  by  rea- 
son of  the  estoppel  of  the  decree  of  dismissal  on 
demurrer,  he  would  certainly  have  the  right,  after 
the  technical  estoppel  i^  removed,  by  the  vacating 
of  that  decree  by  appeal.  And  we  should  have 
the  curious  anomaly  of  a  right,  properly  exercis- 
able pending  the  litigation  in  the  lower  court,  post- 
poned until  the  suit  has  been  finally  carried  to  a 
higher  court. 

I  am  inclined  to  think  that  a  defendant  in 
court  for  the  purpose  of  appeal  after  a  decree  of  dis- 
missal, is  equally  in  court  for  purposes  of  amendment. 
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A  bill  partially  dismissed  on  demurrer,  is  open 
for  amendment  as  if  no  demurrer  had  been  filed: 
Emans  v.   EmanSy  1   McCarter,   114-20. 

It  may  also  be  added,  that  if,  as  contended  for 
by  the  learned  counsel  of  defendant,  the  amended 
certificate  was  the  putting  into  proper  form  the 
proof  actually  in  existence  at  the  hearing  of  the 
original  bill  on  demurrer,  and  might  then  have 
been  used  by  proper  diligence,  the  subsequent  dis- 
covery of  that  proof  would  be  a  good  ground  for 
a  bill  of  review. 

The  amended  and  supplemental  bill  in  this  case 
has  all  the  essentials,  although  not  the  form  of  a 
bill  of  review,  and  was  filed  by  leave  of  the 
Court. 

The  defendant  has  made  no  objection  by  de- 
murrer, or  otherwise,  to  the  form,  or  the  granting 
of  leave  to  file,  and  it  is  /probable  this  Court 
would,  as  it  i^  so  often  compelled  to  do,  look  to 
substance,  not  form,  and  decide  upon  the  merits 
accordingly. 

The  Chancellor's  decree,  overruling  the  demurrer, 
will   be  affirmed,   with   costs. 
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Gso  T«  Yahcx  V.  PfliBRiz  Insubancb  Compaht  et  als. 

1.  OoRPOBATfOKB.    lHreek>r$.     Directors  of  a  corporation  are  re- 

quired to  show  reasonable  capacity  for  the  position,  scrupulous 
good  faith,  and  the  exercise  of  their  best  Judgment 

2.  Sams.    Same.    Not  personally  liable,  when.    Directors,  who  act  in 

good  faith,  and  with  reasonable  care  and  diligence,  but  never- 
theless fall  into  a  mistalce,  either  of  law  or  fact,  are  not  per- 
sonally liable  for  the  consequences  of  such  mistake. 

3.  Sams.     Same.    Same.     The  by-laws  of  a  oorporation  provided 

that  the  Board  of  Directors  should  elect  a  Secretary,  whose 
term  of  oflflce  should  be  twelve  months,  or  until  his  successor 
was  elected,  and  who  was  to  give  bond  with  security  for  the 
faithful  discharge  of  his  duties.  The  Board  elected  a  Secretary, 
and  took  the  prescribed  bond,  and  re-elected  the  same  person 
Secretary  tov  each  of  the  two  following  years,  but  took  no  new 
bond,  suppos'tng,  after  consideration  and  discussion  of  the  ques- 
tion, but  without  taking  legal  advice,  that  the  bond  taken  was 
a  continuing  security  during  those  years.  The  Secretary  be- 
cs^e  a  defaulter  in  the  third  year.  Held :  That  the  Directors, 
wliu  were  good  and  efficient  business  men,  stockholders  of  the 
eoporation,  aiid  acting  in  good  faith,  were  not  liable  to  make 
good  the  loaa. 


FROM    8HBLBT. 


Appeal    from  the    Chancery   Court    at    Memphis. 

Ji.    J.    MOKGAN,    Ch. 

HuMBS  &  PosTON   and   U.  W.  Millbb,  for  Com- 
plainant. 

J.  M.  Grbgoby  for  Defendants. 
26— VOL.  4. 
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Cooper,  J.,    delivered  the  opinioa   of    the  Court. 

Bill  by  one  stockholder  of  the  Phoenix  Insurance 
Company,  upon  the  refusal  of  the  company  to 
bring  the  suit,  to  hold  the  directors  of  the  com 
pany  during  the  years  1872-73  individually  liable 
for  losses  occasioned  by  their  neglect  to  take  an 
official  bond  from  the  Secretary  of  the  company, 
in   accordance  with   the  by-laws   of   the   corporation. 

The  Chancellor,  on  final  hearing,  dismissed  the 
bill,   and  the  complainant  appealed. 

By  the  charter  of  the  Phoenix  Insurance  Com- 
pany, section  81,  the  Board  of  Directors  are  au- 
thorized to  appoint  a  Secretary  and  Treasurer,  or 
such  other  officers  for  the  management  of  the  busi- 
ness of  the  company  as  may  be  deemed  necessary 
by  said  Board  of  Directors,  and  to  take  from  such 
Secretary  and  Treasurer,  or  other  officers,  such 
bonds  and  securities  as  may  be  prescribed  by  said 
Board    of   Directors. 

The  company  organized  in  February,  1871,  and 
adopted  by-laws.  The  third  by-law  is:  "At  the 
first  regular  meeting  after  the  election  of  Directors, 
the  newly  elected  Board  shall  elect  a  President, 
Secretary  and  Assistant  Secretary,  whose  term  'of 
office  shall  be  for  twelve  months,  or  until  their 
successors  are  elected." 

The  tenth  by-law  is:  "The  Secretary,  after  his 
election,  shall  give  bond  with  satisfactory  security 
to  the  Board  of  Directors,  in  the  sum  of  thirty 
thousand    dollars,    conditioned    for  the    faithful    die- 
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charge  of   his  duties,'  and    a  ^failure    to    give    such 
bond  shall  cause  a  forfeiture  of    his  office." 

Other  by-laws  give  the  Secretary  "special  care 
and  control  over  all  books,  papers  and  other  docu- 
ments" of  the  company;  direct  him  to  make  regu- 
lar deposits  in  bank  of  the  money  of  the  com- 
pany, and  authorize  the  money  to  be  drawn  out 
only  on   his   check. 

In  February,  1871,  the  Board  of  Directors  ap- 
pointed B.  F.  White  Secretary  of  the  company, 
and  took  from  him  a  bond,  with  satisfactory  se- 
curity, in  the  penalty  of  thirty  thousand  dollars, 
conditioned  to  faithfully  perform  his  duty  as  such 
Secretary,  and  in  all  respects  properly  demean  him- 
self in  his  said  office.  White  was  re-elected  Sec- 
retary in  February,  1872,  and  again  in  February, 
1873,  but  gave  no  new  bond  on  either  occasion, 
nor  did  the  Board  require  him  to  renew  his  bond, 
lu  1873,  White  became  a  defaulter  in  the  sum  of 
$11,328.35,  and  also  issued  stock  without  authority, 
which  the  Board  of  Directors  redeemed  at  an  ex- 
pense of    (3,050. 

The  individual  defendants  were  stockholders  and 
members  of  the  Board  of  Directors  during  the 
years  1872-73.  They  received  no  compensation  as 
Directors,  and  gave  to  the  business  of  the  com- 
pany their  personal  attention,  and  such  attention, 
it  is  agreed,  as  men  of  ordinary  prudence  give 
their  own  affairs.  "They  were  all,"  the  agreed 
statement  of   facts   says,    "good    and    efficient   busi- 
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n^ds  men,  several  of   them  heads  of  large  mercan- 
tile and  manufacturing  establishments." 

The  defendants  supposed  that  the  bond  taken 
from  White  in  1871  was  security  for  White's  acts 
in  1872  and  1873,  and  so  long  as  he  acted  as  Secre- 
tary of  the  company.  They  considered  and  dis- 
cussed the  question  of  White's  bond,  and  their 
conclusion  was  that  it  covered  his  acts  for  the 
whole  time  he  should  serve  the  company.  In 
1872  and.  1873  they  gave  the  business  of  said 
insurance  company,  and  the  sufficiency  of  White's 
bond,  that  care  and  attention  which  prudent  men 
give  their  own  affairs.  They  did  not,  however, 
take  advice  of  counsel  as  to  the  sufficienev  of  the 
bond,  or  of  its  binding  force,  but  acted  on  their 
own  judgment  in  regard  to  it,  until  after  White's 
defalcation   occurred. 

Directors    of    a    corporation    undoubtedly    occupy 
a  fiduciary  relation    towards    the    stockholders,    and 
are  bound  to    good    faith    and    reasonable    diligence 
in    the    performance    of    their    duties.      They    are, 
consequently,  liable    for    losses    occasioned    by  their 
positive  misconduct,   or  neglect    which   warrants   the 
imputation  of   fraud,   or,  as  it  is  sometimes  vaguely 
expressed,  shows  a    want  of    the    knowledge    neces- 
sary for  the  discharge  of   their    functions    so    great 
that  they  were   not   justified  in  assuming  the  office. 
Where    they    are    interested    in     the     stock    of    the 
company,     and     act     without     compensation,     they 
will,     at     the     utmost,     be     held     to     answer    for 
ordinary    negleet,    that    is,    for     the     omission     of 
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that  care  which  every  man  of  ordinary  prudence 
gives  to  his  own  affairs*  They  do  not  undertake 
to  be  infallible.  For  error,  therefore,  though  it  be 
in  a  matter  of  law,  they  are  not,  in  general  liable. 
In  fine,  they  are  required  to  show  only  a  reason- 
able capacity  for  the  position,  scrupulous  good  faith, 
and  the  exercise  of  their  best  judgment  These 
principles  are  recognized  in  our  decisions:  Shea  v. 
KnoxviUe  ^  Kentucky  Railroad  Co.y  6  Bax.,  277,  283; 
Shea  V*  Mabiy^  1  Lea,  319,  843.  In  this  last  case, 
it  is  conceded  that  Directors  who  act  in  good 
faith,  and  with  reasonable  care  and  diligence,  but 
nevertheless  fall  into  a  mistake,  either  as  to  law 
or  fact,  are  not  liable  for  the  consequences  of  such 
mistake.  To  the  same  effect  are  the  authorities, 
elsewhere:  Jhrquand  v.  Marshall,  L.  B.,  4  Gh. 
App.  386;  Godbold  v.  Branch  Banky  11  Ala.,  191; 
Sperinfs  Appeal,  71  Penn.  Stat.,  11;  Scott  v.  De- 
peyster,  1  Edw.  Ch.,  513;  Hodges  v.  New  England 
Screw  Co.,  1   R.  L,  312;    S.   C,  3  R.  L,  9. 

The  act  complained  of  in  this  case  was  the 
failure  to  take  from  the  Secretary  a  new  bond 
upon  his  re-election  in  1872,  and  again  in  1873, 
upon  the  supposition  that  the  bond  given  in  1871 
did  not  bind  the  sureties  beyond  the  re-election  at 
the  end  of  the  first  twelve  months.  It  has  been 
held  that  the  failure  to  require  the  Secretary  of  a 
corporation  to  give  a  bond  would  make  the  Presi- 
dent, whose  duty  it  was  to  take  the  bond,  liable 
for  the  defalcations  of  the  Secretary :  Pontchartrain 
Railroad  Co.  v.   Paulding,  11  La    Rep.,  41.      If  this 
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be  conceded  to  be  good  law,  as  perhaps  it  may, 
it  would  not'  necessarily  fix  liability  on  the  de- 
fendants in  the  present  case,  for  the  by-law  only 
requires  the  Secretary  to  give  a  bond  for  the  faith- 
ful discharge  of  his  duties,  and  such  a  bond  was 
taken.  The  neglect  of  duty  was  in  not  requiring 
a  new  bond  on  each  re-election  of  the  same  per- 
son. If  the  by-law  had  plainly  required  a  new 
bond  each  year,  or  if — the  language  of  the  by-law 
admitting  of  the  doubt — the  directors  had  come  to 
the  conclusion  that  a  new  bond  should  be  taken, 
the  authority  would  have  been  in  point.  So,  too, 
if  the  Directors  had  known  that,  as  matter  of 
law,  the  sureties  would  not  be  bound  beyond  the 
year,  and  yet  neglected  to  require  a  new  bond. 
The  by-law  does  not,  however,  plainly  require  a 
new  bond  each  year,  and  the  agreed  statement  of 
facts  concedes  that  the  defendants  ^^  considered  and 
discussed"  the  question  of  the  bond,  and  reached 
the  conclusion  that  the  bond  taken  "covered  his 
acts  for  the  whole  term  he  should  serve  the 
company." 

It  was,  at  most,  a  mistake  of  law,  or  error  of 
judgment,  for  which,  without  more,  they  would 
not  be    liable. 

There  is,  of  course,  no  pretense  for  charging 
the  defendants  upon  the  ground  of  a  want  of 
knowledge  necessary  to  discharge  their  functions  so 
great  that  they  were  not  justified  in  assuming  the 
office,  for  it  is  conceded  that  they  were  "good 
and     efficient    business     men,    several     of   them    the 
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heads  of  large  mercantile  and  manufacturing  es- 
tabliBhments."  Nor  can  they  be  charged  with 
neglect  of  duty,  it  being  agreed  that  they  gave  to 
the  business  of  the  company  and  the  matter  of 
the  Secretary's  bond  "that  care  and  attention  which 
prudent  men  give  their  own  affairs."  It  is  not 
pretended   that  there  was  any   bad   faith. 

There  is,  therefore,  clearly  no  ground  for  hold- 
ing the  defendants  liable,  unless  it  be  for  failing 
to  take  legal  advice.  But  the  very  fact  that  a 
mistake  of  law  will  not,  of  itself,  create  liability, 
necessarily  implies  that  such  a  mistake  may  be 
committed  without  legal  advice.  I  Some  of  the  cases 
do  hold  that  acting  under  legal  advice  may  tend 
to  protect  against  liability,  while  none  of  them  de* 
cide  that  its  absence  ensures  liability.  Ordinarily, 
the  advice  of  counsel  will  not  protect  a  trustee : 
Perry  on  Trusts,  sec.  927.  Nor  shield  any  person 
from  the  consequences  of  a  wrongful  or  illegal 
act:  Kendrick  v.  Cypertj  10  Hum.,  291.  The  true 
rule  in  this  class  of  cases  is,  that  if  the  Directors 
feel  any  doubts  as  to  the  law,  they  may  be  guilty 
of  neglect  if  they  fail  to  seek  and  be  guided  by 
competent  legal  advice,  and  this  for  the  obvious 
reason  that  they  would,  under  like  circumstances, 
seek  such  advice  in  the  management  of  their  pri- 
vate affairs. 

Affirm  the  Chancellor's  decree,  with  costs. 
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Martha    M.    Parker,    by    next    friend,    v.    O.    B. 

Parker,  et  aL 

SxPABATB  EsTATX.  Feme  CoveH.  Power  to  convey.  The  lepanite  estate 
of  a  married  woman,  where  the  deed  or  oonveyance  under 
which  she  holds  is  silent  as  to  the  power  of  disposition,  only  dif* 
fers  from  her  general  estate  in  the  fact  that  the  husband's  mari- 
tal rights  are  excluded  and  such  separate  estate  may  be  conveyed 
by  the  joint  deed  of  husband  and  wife,  executed  as  required  by 
law ;  but  it  is  otherwise  where  the  power  of  disposltioii  is  with- 
held or  confined  to  some  particular  mode. 


FROM    SHELBY. 


Appeal    from  the    Chancery    Court    at  Memphis. 
R.  J.  Morgan,   Ch. 

W.  M.  Smith,   for  Complainant 

Clapp   &   Mbux  for  Defendants. 


McFarland,    J.y    delivered     the   o{iinon     of    the 
Court. 

On  the  15th  day  of  February,  1853,  James  D. 
Goff  conveyed  the  real  estate  in  controvesy  to  the 
complainant,  then  and  now  the  v^rife  of  O.  B. 
Parker.  It  is  an  ordinary  deed  in  fee  simple  to 
the  complainant  and  her  heirs,  adding,  however, 
these  words:  "To  the  said  Martha  Macon  Parker 
and  her  heirs  and  assigns  forever,  free  from  the 
use  and  control  of   her  husband." 
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The  proof  shows  with  reasonable  certainty  that 
the   consideration   was   paid   by   O.  B.   Parker. 

In  January,  1859,  the  complainant  executed  a 
deed  purporting  to  convey  the  property  to  her 
husband,  which  deed  was  acknowledged  in  due 
form   and   registered. 

It  appears  that  this  latter  conveyance  was  in 
consideration  of  other  property,  which  the  husband 
had  purchased  from  one  Ragland,  deceased,  which 
Sagland,  by  the  husband's  direction,  conveyed  to 
the  complainant  in  exchange  for  the  first  named 
property ;  but  the  deed  of  Ragland  to  the  com- 
plainant was  not  to  her  sole  and  separate  use,  but 
simply  conveyed  the  property  to  complainant,  with- 
out more. 

Soon  after  the  conveyance  oy  the  complainant 
to  her  husband,  the  latter  conveyed  the  property 
embraced  in  the  first  deed  (the  property  in  con- 
troversy) to  Williams,  a  brother  of  complainant, 
and  he,  in  turn,  conveyed  it  to  Mrs.  M.  H. 
Mobley. 

On  the  22nd  ot  May,  1866,  the  complainant 
and  her  said  husband  joined  in  a  quit  claim  deed 
confirming  the  previous  deed  of  complainant  to 
her  husband,  which,  they  had  been  advised,  was 
probably  void,  and  ratifying  and  confirming  the 
title  to  said  Williams.  This  latter  deed  was  properly 
acknowledged  and    registered. 

Subsequently,  Mrs.  Mobley  conveyed  separate 
parts  of  the  property  to  the  defendant,  and  under 
these  latter  conveyances    they    claim   they    paid   full 
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conBideratious,   have   made    improvements,    and    been 
in   possession   several   years. 

The    complainant    files    this    bill    to    recover  the 

^  property   upon   the   ground  that   under  the   deed   of 

*  Qoff    she   held   it  as   "a  separate   estate,"    and    con- 

<  sequently    had    no    power  to   convey,   and  therefore, 

not  only  her    deed    to    her    husband,    but  also  the 

joint     deed    of   herself    and    husband    to    Williams, 

are    void,     and     they,     as     well     as    the    subsequent 

deeds,   constitute   clouds   upon    her  title. 

The  defendants  insist  that  if  complainant's  deeds 
be  held  void,  still  she  should  be  estopped  in  equity 
from  setting  up  her  title,  by  reason  of  the  fact 
that  she  joined  in  the  sales  and  execution  of  the 
deeds,  and  also  because  she  stood  by  and  saw  the 
defendants  expend  their  money  for  the  purchase 
and   improvement  of  the  property,  without  objection. 

They  further  insist  that  she  should,  in  any  event, 
be  required  to  surrender  the  property  she  received 
in  exchange  from  her  husband,  that  is  to  say,  the 
property  conveyed  to  her  by  Ragland ;  that  she 
ought  not  to  be  permitted  to  repudiate  her  own 
conveyance   and   retain  the   consideration    received. 

This  latter  position  is  no  doubt  correct,  but  it 
appears  that  the  complainant  subsequently  joined 
her  husband  in  a  conveyance  of  the  Ragland 
property,  her  husband  receiving  and  using  the  con- 
sideration for  which  it  was  sold.  So  that  the 
complainant  has  nothing  which  she  can  restore. 
Having  received  this  conveyance  from  her  husband,, 
or    his    vendor,    and    having    afterwards   joined    her 
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husband  in  a  sale,  for  a  consideration  paid  to  him, 
she  has  restored  to  him  aU  she  received.  Nor  do 
I  see  how  the  complainant  can  be  held  estopped 
to  assert  whatever  title  she  may  have.  If  her 
deeds  are  void  and  inoperative  to  convey  her  title^ 
I  do  not  see  how  they  can  be  made  ettective  by 
way  of  estoppel  to  accomplish  the  same  purpose. 
Aside  from  executing  the  deeds,  she  did  nothing 
except  remain  inactive.  She  took  no  steps  to  as- 
sert her  claim,  although  she  was  cognizant  of  the 
facts. 

I  agree  that  fraud  is  not  one  of  the  privileges 
of  coverture,  but  the  fraud  in  this  case  consists 
simply  in  repudiating  deeds,  which  it  is  claimed  are 
void,  and  doing  so  within  the  time  allowed  by 
law.  While  it  does  appear  in  many  cases  to  have 
the  element  of  bad  faith,  it  is  not  regarded  as 
such  Iraud  in  law  as  to  repel  a  married  woman 
from  court.  So  that  if  the  complainant  is  correct 
in  the  assumption  that  she  had  no  power  to  con- 
vey the  property  in  question,  her  right  to  recover 
it  must  necessarily  follow.  If  the  case  of  Gray 
V.  Robb,  4  Heis.,  74,  be  adhered  to,  then  complain- 
ant 'is  right  in  her  assumption  that  she  had  no 
power  to  convey.  For  that  case  does  hold  that 
the  separate  estate  of  a  married  woman  cannot  be 
conveyed  unless  the  power  be  expressly  given.  I 
am  of  opinion  that  the  case  was  erroneously  de- 
cided, and  that  the  previous  case  of  Young-  v. 
Young,  7  Cold.,  461,  lays  down  the  law  correctly ; 
that  is  to   say,  that  the. separate   estate    of   a    mar* 
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ried  woman,  where  the  deed  or  conveyance  under 
which  she  holds  is  silent  as  to  the  power  of  dis- 
position, only  differs  from  her  estate  held  in  the 
ordinary  Way,  in  the  fact  that  the  husband's  mari- 
tal rights  are  excluded,  and  in  such  case  the 
property  may  be  conveyed  by  the  joint  deed  of 
the  husband  and  wife,  executed  in  the  usual  way, 
but  it  is  of  course  different  where  the  power  of 
disposition  is  in  terms  withheld,  or  the  power  of 
disposition  confined  to  some  particular  mode,  for  it 
J8  perfectly  competent  for  the  grantor  of  the  estate 
to  impose  any  lawful  limitations  or  trusts  he  may 
see   proper. 

The  case  of  Young  v.  Young  was  decided  upon 
an  elaborate  review  .of  the  previous  decisions  in 
this  State,  and  the  conclusion,  to  my  mind,  is 
satisfactory.  The  case  of  Gray  v.  Robb  disposes  of 
the  question  by  assuming  that  it  was  settled  by  th 
previous  cases  referred  to,  not  referring,  however, 
to  the  case  of  Young  v.  Young^  which  had  proba- 
bly not  then  been  published  or  called  to  the  atr 
tention   of   the  Court. 

The  Act  of  1869-70,  passed  in  reality  previous 
to  the  decision  of  Gray  v.  Robhy  gives  the  power 
of  sale  where  it  is  not  expressly  withheld  in 
the  instrument  creating  the  separate  estate:  MqUoy 
V.  Clappj  2  Lea,  586.  Thus  in  effect  providing  a 
statutory  rule  at  variance  with  the  doctrine  of 
Gray  v.  Bobbj  in  substance  the  rule  in  Young  v. 
Young.  The  deeds  in  this  case  were,  however^ 
made   previous  to  the   statutory   change. 
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Under  these  circamstanceSy  I  do  not  see  that 
any  inconvenience  can  arise  from  overruling  the 
case  of  Gray  v.  Bobbj  as  it  is  not  now  a  rule  of 
property;  in  fact,  never  became  a  permanent  rule 
of  property  to  which  the  principle  of  stare  decisis 
ought  to  apply,  for  the  law  was  changed  by  statute 
before   Gray  v,   Robb  was  decided. 

I  am  of  opinion,  therefore,  that  the  case  ought 
to  be  overruled  and  the  complainant'9  bill  dis- 
missed, as  its  only  equity  is  the  supposed  want 
of  power  to  convey.  The  complainant's  deed  to 
her  husband  may  be  regarded  as  void,  but  I  think 
the  subsequent  deed  of  herself  and  husband  to 
Williams  ought  to  be  held  valid. 

The  Court  concurring  rn  the  conclusions,  the 
decree  of  the  Chancellor  will  be  reversed,  and  the 
bill  dismissed  with   costs. 
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Miller,  Stkwart  &  Co.  v.  E.  O'Bannon  ei  al. 

1.  Assignment.     liightt  of  assignee  and  judgment   creditor  claiming 

uudef  levy  of  execution.  As  between  the  assignee  under  a  gen- 
eral assignment  for  equal  benctlt  of  all  the  creditors,  and  judg- 
ment creditors  of  the  assignor,  claiming  under  an  execution 
levy,  Itia  a  race  of  diligence,  and  the  judgment  creditor  will 
not  be  deprived  of  the  fruits  of  his  diligence  merely  on  the 
ground  that  the  levies  were  made  '^Just  before  or  while  said 
assignment  was  being  written." 

2.  ExECUTio.^.  Issued  upon  insufficient  affidavit  not  void.    An  execu- 

tion issued  prematurely  by  a  Justice  of  the  Peace  without  a 
sufficient  affidavit  is  not  void,  but  valid  until  set  aside,  and  no 
one  can  talce  advantage  of  the  irregularity  except  the  defendant, 
nor  even  he  coUaferally. 

« 

3.  Same.      Garnishment.     Answer  of  garnishee    loaives  notiu.    The 

appearance  and  answer  of  the  garnishee  waives  the.  objection 
to  tlie  notice,  which  although  authorized  by  the  officer  having 
in  his  hands  the  execution,  and  signed  in  his  name,  wasnelthet 
written,  nor  served  by  him,  nor  do  these  facts  give  the  assignee 
of  the  judgment  debtor  any  ground  Inequity  to  follow  the  fund 
In  the  creditor's  hands. 

■1.  Assignment.  Registration  iotice  to  debtors.  The  registration  of 
a  trust  assignment  does  not  perfect  the  title  of  the  assignee  to 
the  assignors  choses  in  action  as  against  creditors,  but  there 
must  be  notice  to  the  debtors  before  garnishment. 

5.  Execution.  Levy.  A  levy  on  bulky  articles  in  a  closed  cellar 
through  a  crack  in  the  door  will  be  good  if  the  articles  be  kept 
in  view  by  Uie  officer  until  surrendered  by  the  debtor 
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Clapp   &    Beard    and    H.   E.  Jackson    for    Coni- 
plainants. 

Harris  &  Turley  and  J.  0.  Pierce  for  Defend- 
ants. 

Cooper,    J.,    delivered  the   opinion    of   the   Court. 

O'Bannon  &  Morris,  lessees  and  proprietors  of 
the  Peabody  Hotel,  in  the  city  of  Memphis,  on 
the  3rd  of  March,  1876,  made  an  assignment  to 
the  defendant,  E.  P.  Phillips,  in  trust  for  the 
benefit  pro  rata  of  all  their  creditors,  of  their 
"rights,  interest,  property  and  eftects"  in  said 
hotel,  including  "  notes,  books,  accounts,  and  choses 
in  action."  This  assignment  was  noted-  for  regis- 
tration at  five  minutes  before  eleven  o'clock  of 
the  forenoon  of  that  day.  The  contest  is  betweei\ 
the  assignee  and  two  of  the  creditors  of  the  as- 
signors, who  claim  to  have  acquired,  by  virtue  of 
the  levy  of  executions,  a  prior  and  superior  title 
to  some  of  the  effects  assigned.  The  Chancellor 
decided  in  favor  of  the  trustee,  and  the  creditors 
appealed. 

Phillips  filed  his  cross  bill  against  all  the  cred- 
itors of  O'Bannon  &  Morris,  with  ^  view  to  have 
the  amounts  of  their  respective  claims  ascertained, 
and  the  trust  *  administered  by  the  Court.  He 
further  sought  to  compel  the  appellants,  Oliver, 
Finnie  &  Co.  and  Victor  D.  Fuche,  two  of  those 
creditors,  to  account  for  moneys  received  by  them 
by  the  sale   of    some    «f    the   property   intended   to 
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be    included    in    the    deed,  by   Tirtue    of    execution 
levies  made  on   the  same  day. 

The  charge  of  the  bill  is  that  these  creditors, 
fjust  before  and  while  said  assignment  was  being 
written,  sued  out  some  kind  of  legal  process  from 
certain  Magistrates'  Courts  for  the  purpose  of  ob- 
taining a  preference  over  the  other  creditors,  and 
collecting  their  debts  in  full,  and  had  said  process 
levied  on  a  large  amount  of  the  property  of 
O'Bannon  &  Morris,  which  was  intended  by  them 
to  be  conveyed  by  said  assignment  in  trust  for 
the   benefit  of    all  their   creditors   in   common. 

The  appellants  answered,  insisting  that  they  had 
sued  out  legal  process,  and  had,  by  the  levy  there- 
of, acquired  a  lien  on  the  property  and  efiects 
mentioned,  before  the  registration  of  the  assign- 
ment. 

The  proof  in  relation  to  Oliver,  Finnie  &  Co.'s 
demand  is,  that,  by  service  of  a  warrant  issued 
by  a  Justice,  O'Bannon  &  Morris  were  summoned 
to  appear  at  9  o'clock  of  the  morning  of  the  3rd 
of  March,  1876;  that,  failing  to  appear,  a  judg- 
ment was  promptly  taken  at  the  hour  designated; 
that,  at  10  o'clock  of  the  same  morning,  one  of 
the  plaintiffs  made  oath  that  unless  an  execution 
was  issued  at  once  they  "were  in  danger  of  losing 
their  debt;"  that  an  execution  was,  thereupon, 
issued  and  levied  upon  the  property  in  controversy 
before  the  assignment  was  noted  for  registration. 
The  garnishment  notices  were  also  issued  and  ex- 
ecuted before  the  assignment  was   noted,   on  which 
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judgments  were  afterwards  had  against  the  gar- 
nishees. 

The  bill  admits,  and  the  proof  shows,  that  the 
levies  were  made  before  the  deed  of  assignment 
was  noted  for  registration.  There  is  nothing  to 
show  collusion  between  the  creditors  and  debtors, 
nor  anything  impeaching  the  good  faith  of  the 
former  proceedings.  In  this  view,  if  there  was 
»  nothing  else .  in  the  case,  the  facts  would  only 
ihow  a  race  of  diligence  between  the  creditors, 
and  the  appellants  would  foe  entitled  to  the  ad- 
vantage secured. 

It  is  argued,  however,  that  the  execution  was 
void,  because  prematurely  issued  upon  an  insuffi- 
cient affidavit,  and  that  the  proceedings  under  it 
were,  consequently,  void   also. 

By  the  common  law,  as  soon  as  final  judgment 
was  signed  execution  might  issue,  unless  there  was 
a  writ  of  error  depending  or  an  agreement  to  the 
contrary:      Tidd's  Pr.,  994. 

The  Code  prescribes  the  time  within  which  it 
is  made  the  duty  of  the  proper  officer  to  issue  ex- 
ecution, without  interfering  with  the  common  law 
rule:  Code,  sec.  3009,  et  seq.  But,  as  under  our 
practice,  it  is  in  the  power  of  the  Court,  during 
the  term,  to  set  aside  a  judgment.  the  execution 
cannot  properly  issue  until  the  expiration  of  the 
term  without  an  order  of  Court :  Code,  sec.  8010. 
And  as,  also,  time  is  given  for  the  stay  of  a 
Justice's  execution,  the  execution  cannot  issue  with- 
26-voL.  4.  ,  -^fiL^  i. 
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in  that  time  except  by  the  act  of  the  Jaatice,  on 
good  cause,  shown  by  affidavit:  Code,  sec.  8011. 
After  the  adjournment  of  Court,  the  Clerk  may  issue 
execution  at  any  time,  and  it  is  made  his  duty  to 
issue  it  upon  affidavit  filed  that  the  defendant  is 
about  fraudulently  to  dispose  of,  conceal  or  remove 
his  property,  to  the  endangering  of  the  plaintiff's 
debt:  Code,  sec.  3009.  The  same  affidavit  is 
equally  efficacious  with  .a  Justice  of  the  Pealce. 
Whether  any  other  facts  shown  by  affidavit  would 
be  good  cause,  it  is  unnecessary  to  enquire.  The 
great  weight  of  authority  is  that  an  execution 
prematurely  issued  is  not  void,  but  valid  until  set 
aside,  and  no  one  can  take  advantage  of  the .  irreg- 
ularity, except  the  defendant  himself,  nor  even  he, 
collaterally:      Freeman   on   Ex.,  sec.   26. 

Our  own  decisions  are  in  accord,  and  that,  too, 
in  the  case  of  a  Justice's  execution:  Stanley  v. 
NelsoHf  4  Hum.,  484;  Carpenter  v.  Savings  Bank, 
1  Lea,   202. 

As  between  the  judgment  creditor  and  the  as- 
signee of  the  debtor's  property,  the  only  question 
is  one  of    title. 

The  garnishment  notices  in  this  case  were  au- 
thorized by  the  Constable  who  held  the  execution, 
and  were  issued  in  his  name,  but  neither  signed 
nor  served  by  him.  It  is  argued  that  they  were 
void.  The  provision  of  the  Code  is  that  the  of- 
ficer, in  whose  hands  is  an  unsatisfied  execution, 
may  summon,  in  writing,  any  garnishee.  Whether 
such  a  garnishment   notice  would   stand  the   test  of 
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a  contest  by  the  garnishee,  may  admit  of  donbt: 
Hogshead  v.    Carruth,   5  Ter.,  280. 

It  has  been  repeatedly  held,  however,  that  the 
appearance  and  anwer  of  a  garnishee  waives  any 
objection  that  might  have  been  taken  to  the  notice: 
Moody  V.  AUer^  12  Heis.,  142;  Hearn  v.  OnUeher, 
4  Yer.,  475. 

It  is  farther  argued  that  even  if  the  judgment 
of  garnishment  was  good,  the  right  of  the  cred- 
itor would,  under  the  circumstances — the  garnishees 
having  noknowlegeofthe  defect  in  the  notice— date 
only  from  the  rendition  of  the  judgments  against 
the  garnishees,  which  was  after  the  registration. 
Although  the  garnishees  may  be  ]  ot  ;ted,  the 
creditor,  it  is  insisted,  should  be  made  to  refund : 
Haynea  v.    Gates,  2    Head,   602. 

The  garnishment  notices  having  been  run  before 
the  deed  of  assignment  was  noted  for  registration, 
or,  so  far  as  appears,  even  executed,  and  in  good 
faith,  there  is  nothing  affecting  the  conscience  of 
the  defendants  upon  which  the  court  of  equity  can 
base  any  decree  requiring  them  to  pay  over  the 
money  to  the  complainant. 

It  comes  back  to  the  race  of  diligence  and  the 
question  of  title. 

The  liability  of  the  garnishees  to  the  judgment 
debtor  was  a  mere  debt  or  chose  in  action.  The 
registration  of  the  trust  assignment  did  not  perfect 
the  assignee's  title  to  these  choses  in  action.  That 
could  only  be  done  by  notice  to  the  persons  thus 
indebted:      Flickey  y.  Long^  4  fiax.,    169;    Dews  v. 
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Olwilly  3  Bax.,  432;  Lambreth  v.  Clarke^  10  Heis., 
32 ;  ClodfeUer  v.  Cbx,  I  Sneed,  830 ;  Allen  v.  Baitij 
2.  Head)  101.  No  such  notice  was  given  in  this 
case  prior  to  the  judgments,  nor,  under  the  cir- 
cumstances, ought  the  judgment  creditors  to  be 
deprived  of  their  legal  rights,  merely  because  they 
continued  to  prosecute  them  after  notice  of  the 
assignment. 

It  is  further  objected  that  the  evidence  discloses 
the  fact  that  the  Justice  probably  deputed  a  per- 
son to  execute  the  warrant,  on  which  the  judg- 
ment was  rendered,  without  any  effort  on  the  part 
of  the  plaintiff  to  find  a  regular  officer:  Code, 
sees.  4148,  4148a.  But  the  Magistrate's  power  to 
deputize  being  clear,  his  action  cannot  be  collater- 
ally impeached. 

The  officer  who  had  in  his  hands  the  execution 
of  V.  D.  Fuche  seems  to  have  made  his  levy, 
which  was  upon  four  casks  of  wine,  by  looking 
through  an  opening  of  the  cellar  door,  which  was 
fastened.  But  the  bill  admits  the  levy,  and  that 
it  was  prior  to  the  assignment,  and  the  complain- 
ant himself  proves  that  the  officer  who,  either  in 
person  or  by  agent,  had  kept  guard  over  the  cel- 
lar, was  permitted  by  him  to  take  the  articles 
under  the  levy,  upon  giving  up  a  'Jevy  which  he 
had  also  made  on  the  table  linen  and  other  arti- 
cles. Strictly  speaking,  the  bill  makes  no  contest 
in  regard  to  the  levies  of  either  of  the  appel- 
lants. 

It  goes    upon   the   theory   that    the    levies    were 
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void,  by  reason  of  the  fact  that  the  deed  of  as- 
signment was  being  drawn  up  at  the  time,  and 
that  all  the   creditors   were   secured.. 

Bj  asserting  their  legal  rights  acquired  prior  to 
the  trust,'  the  appellants  neither  impeached  the 
trust,  nor  lost  their  rights  under  it:  Hadley's 
case   at  Nashville,   December   Term,   1879. 

The  Chancellor's  decree  must  be  reversed,  and 
a  decree  entered  here  in  favor  of  the  appellants, 
with   costs. 


Ernbt  C.  Hill  and  Wife  v.  Carlos    Clare  et  al. 

1.  Infant.    May  exercise  power,  when.    An  Infant  may  ezerelse  a 

nnked  power^  unaccompanied  with  any  interest  or  not  requiring 
xerciseof  any  discretion.    ' 

2.  Samk.    Power  given  to  execute  during  infancy.    If  a  power  is  given 

to  an  infant,  relating  to  his  own  estate,  it  must  be  inserted  in 
the  deed  that  he  may  execute  it  during  his  infancy,  or  his  exe- 
cution of  it  will  have  no  effect. 


FROM    SHELBT. 


Appeal    from   the    Chancery    Court   at    Memphis. 
R.  J.   Morgan,   Ch. 
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McKissicE  &  TuRLEY  and  Taylor  k  Carroll  for 
Complainants. 

Hbnry  (tRAFT  for  Defendants. 

Deadbrick^  C.  J.^  delivered  the  opinion  of  the 
Court. 

On  the  19th  of  October,  1872,  complainants  filed 
their  bill  in  this  case  in  the  Chancer}'  Court  at 
Memphis.  It  alleges  that  complainant,  Laura  Ger- 
trude, is  the  daughter  of  J.  R.  Jones,  born  March 
3rd,  1852,  and  that  she  and  complainant,  Henry  C. 
Hill,  were  married  in  1871;  that  on  the  22nd  of 
December,  1859,  her  lather,  by  deed  of  that  date, 
conveyed  a  house  and  lot  in  Memphis,  described 
therein,  to  one  John  W.  Hawthorne,  in  trust  for 
her,  and  to  her  sole  and  separate  use  during  her 
natural   life,   with   reversion   to   grantor. 

A  copy  of  this  deed  is  exhibited  with  her  bill, 
was  acknowledged  for  registration  December  23rd, 
and   registered   December   30th,   1859. 

The  deed  then  provides:  "If  said.  Laura  shall, 
at  any  time,  deaire  to  have  said  lot  of  ground 
sold,  and  the  proceeds  thereof  invested  in  other 
real  estate,  and  negroes,  she  may  in  writing  request 
the  aforesaid  trustee  to  make  sale  thereof,  naming 
the  price  at  which  it  shall  be  sold,  and  shall  name 
or  designate  the  property  to  be  purchased  in  its 
stead,  which  request  she  shall  sign  and  acknowU 
edge    before    the    Clerk    of    the    County    Court,    in 
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form  and  manner  similar  to  the  statutory  require- 
ments of  married  women  acknowledging  deeds  of 
conveyances." 

This  being  done,  the  deed  authorizes  the  trustee 
to  sell   and  invest,   etc. 

The  bill  further  alleges  that  about  the  28th  of 
January,  1862,  when  the  complainant,  Laura,  was 
les&  than  ten  years  of  age,  she  was  taken  by  her 
father  to  a  strange  place,  and  in  the  presence  of 
strange  gentlemen  a  paper  was  read  to  her,  the 
nature  and  purport  of  which  she  did  not  fully 
understand,  but  it  impressed  her  "that  she  was  to 
sign  away  her  home,"  which  she  was  averse  to, 
but  the  gentlemen  present  and  her  father  persuaded 
her   to    do. 

This  paper  is  al«o  exhibited  with  the  bill,  and 
is  a  letter  addressed  by  said  Laura  to  Hawthorne, 
the  trustee,  requesting  him  to  sell  the  house  and 
lot  for  $4,000  and  invest  the  proceeds  in  certain 
lands   in   Arkansas. 

This  letter,  entitled  "  letter  of  authority,"  was 
signed  by  said  Laura,  by  making  her  mark,  and 
the  Clerk  of  the  County  Court,  by  his  deputy, 
certifies,  on  the  same  day  on  which  it  is  dated — 
January  28th,  1862 — that  he  was  personally  ac- 
quainted with  Laura  Gertrude  Jones,  the  maker, 
and  that  she  acknowledged  "that  she  executed  the 
same   for  the   purposes  therein   contained." 

And,  on  the  same  day — January  28th,  1862, — the 
said  Hawthorne  conveyed,  as  trustee,  the  said  house 
and  lot  to  one    Thomas    Jonas,    for    the    considera- 
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tion,  as  recited  in  the  deed,  of  $4,000;  and  it  is 
alleged  that  said  sum  never  was  invested  for  com- 
plainant, Laura,  in  any  manner,  and  that  defendant, 
Clark,  was  in  possession  of  the  house  and  lot,  and 
had  been  for  several  years,  setting  up  claim  thereto, 
claiming  under  a  purchase  from  said  Thomas  Jones. 

The  bill  further  alleges  that  complainant,  Laura, 
was  a  minor  at  the  time  of  said  several  transac- 
tions and  conveyances;  repudiates  them,  and  asks 
that  they  be  declared  void  and  cancelled,  and  be 
declared  clouds  upon  her  title,  and  that  the  pos- 
session and  title  to  said  house  and  lot  be  decreed 
to  her,   and   that  she  have  an  account  for  rents,  etc. 

Clark  demurred  to  the  bill,  and  assigned  several 
causes  of  demurrer,  one  of  which  was  held  good, 
but  was  remedied  by  amendment,  and  as  to  others 
the  demurrer  was  overruled,  and  said  Clark  was 
required  to  answer. 

The  answer  admits  the  conveyance  by  J.  R. 
Jones  to  Hawthorne,  trustee,  and  his  conveyance 
to  Thomas  Jones,  and  admits  that  he  holds  and 
claims,  by  purchase  from  Thomas  Jones,  the  said 
house,  and  sets  up  and  relies  upon  the  plea  of 
innocent  purchaser,  without  notice,  and  that  J.  K. 
Jones  executed  a  deed  for  his  reversionary  interest, 
and  said  Thomas  Jones  conveyed  the  premises  to 
him ;  denies  any  knowledge  of  the  infancy  of  said 
Laura,  at  the  time  of  his  purchase  and  payment 
of  $3,600,  which  was  the  amount  paid  by  him ; 
and  exhibits  with  his  answer  J.  R.  Jones'  deed  to 
Thomas  Jones,    and    Thomas    Jones'    deed    to  him« 
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both  bearing  date  January  16th,  1866.  The  last 
named  deed  refers  to  the  deed  of  said  Hawthorne, 
as  trustee   of   said  Laura,   to   said   Thomas    Jones. 

The  facts  stated  in  the  bill  and  answer,  it  was 
agreed,  should  be  considered  as  if  they  had  been 
severally  sworn  to  by  the  respective  parties  as 
depositions. 

Upon  the  facts  there  is  no  conflict.  The  com- 
plainant was  a  little  less  than  ten  years  of  age 
when  she  gave  what  is  called  a  "  letter  of  au- 
thority," directing  the  trustee  to  sell.  The  defend- 
ant  insists  this  was  a  valid  exercise  of  the  power 
to  direct  a  sale,  under  the  deed  of  J.  R.  Jones 
to  Hawthorne,  as  trustee,  and  that  he  has,  at  all 
events,  the  legal  title,  by  regular  conveyances,  and 
as  an  innocent  purchaser  without  notice  he  cannot 
be  divested  of   his  title. 

An  infant  may  exercise  a  naked  power,  unaccom- 
panied with  any  interest,  or  not  requiring  the  exer- 
cise of  any  discretion.  If  a  power  is  given  to  an  in- 
fant, relating  to  his  own  estafe,  it  must  be  inserted 
in  the  deed,  that  he  may  execute  it  during  his  in- 
fancy, or  his  execution  of  it  will  have  no  effect : 
Perry   on   Trusts,   sec.   52,   citing   cases. 

Defendant's  solicitor  has  submitted  a  recent  (1878) 
decision  of  an  English  Chancery  Court,  in  7  Eng. 
Law  R.,  728,  in  the  matter  of  Cardross's  settle- 
ment, in  which  it  was  held  that  an  infant  can 
exercise  a  power,  even  though  it  be  coupled  with 
an  interest,  where  an  intention  appears  that  it 
should  be   exercised   during    minority.       In    contem- 
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plation  of  marriage,  certain  suras  in  conaols  and 
three  per  cent,  annuities  were  vested  in  trustees  for 
Lady  Cardross,  ''  an  infant  of  seventeen  years  and 
upwards,"  she  being  a  ward  of  Court,  with  power 
to  re-invest  "with  the  consent"  of  Lady  Cardross 
and  her  husband;  and  the  trustees  applied  for 
advice  whether  she,  being  still  a  minor,  could  con- 
sent  to   a   re-investment. 

After  stating  that  Lord  Hardwicke  had  held  in 
Hearle  v.  Greenbank^  8  Atk.,  695,  that  an  infant 
could  not  execute  a  power  over  real  estate,  the 
Master  of  the  Rolls  said  that  it  appears  from  this 
judgment,  as  interpreted  by  Preston,  that  an  infant 
might  exercise  such  power,  if  the  minority  is  ex- 
pressly dispensed  with,  or  if  there  is  an  indication 
of  intention  that  the  power  might  be  exercised 
during  minority.  The  Master  of  the  Rolls  then  states 
that  the  property  is  not  real  estate,  but  pure  per- 
sonalty, and  that  the  fact  of  her  minority  is  stated 
m  the  settlement,  in  which  she  is  required  to  give 
her  consent,  and  fronP  these  facts,  and  others,  he 
held,  she  might  consent,  it  appearing  that  it  was 
intended   to   confer   the   power. 

Although  such  intention  does  not  very  clearly 
appear,  yet  the  facts  stated,  as  existing  in  that 
case,  even  if  we  considered  them  sufficient,  do  not 
exist   in   this. 

In  this  case  there  is  nothing  in  the  language 
of  the  deed,  or  surrounding  circumstances,  to  indi- 
cate that  it  was  the  intention  of  the  donor  that 
the  consent   of   Lahra    might    be    given    to    a    sale 
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during  her  minority.  The  conveyance  was  made 
to  a  truBtee  for  her,  when  she  was  about  seven 
years  of  age,  to  be  held  by  him  for  her  during 
her  natural  life,  to  her  sole  and  separate  use,  free 
from  the  control,  or  liability  for  debts  of  any  hus- 
band she   may   thereafter   have. 

The  deed  further  provides  if  said  Laura  should 
at  any  time  desire  to  have  said  lot  sold,  then  she 
may  request  the  trustee,  in  writing,  to  sell,  and 
fix  the  price  and  specify  the  property  in  which 
the  proceeds   shall    be  invested.  . 

Manifestly,  these  provisions  contemplated  that 
Laura  should  exercise  judgment  and  discretion,  and 
should  be  of  an  age  at  which  she  might  be  pre- 
sumed to  have  some  capacity  to  determine  whether 
it  was  judicious  to  sell,  and  to  be  able  to  form 
some  idea  of  the  value  of  the  property  to  be 
sold,  as  well  as  to  be  able  to  determine  in  what 
property  to  invest,  and  at  what  price.  It  is  a 
mere  farce  to  have  a  child  of  scarcely  ten  years 
of  age  charged  with  the  exercise  of  discretion  in 
such   matters.      In    such    a    case    it    would    require  i 

very   clear    expression    of   intention    to    confer    such  i 

powers  before   it   could  be  sanctioned  and   approved. 

These   several   conveyances,  as  well  as  the   "letter  j 

of  authority"  bearing  date  January  28th,  1862, 
were   all   prepared   by   others,   and   the    letter   signed  \ 

without  any  just  comprehension  on  her  part  of 
tlieir  force  and  effect.  There  was  no  explanation 
to  her  of  the  nature  and  consequences  of  the  act 
she   was   doing,   which    she    could    comprehend,    and 
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her  execution  or  acknowledgment  of  the  letter 
requesting  the  sale  of  the  property  was  not  in 
conformity  to  the  requirements  of  the  deed.  Pos- 
sibly if  she  had  been  privately  talked  to,  and  ex:- 
aminedy  she  might  have  been  saved  from  the 
signing   of   the   letter. 

At  all  events,  we  are  of  opinion  that  said  con- 
veyance by  the  trustee  did  not  divest  complainant 
of  her  title  to  the  house  and  lot,  and  that  under 
the  said  trust  deed  she  had  no  power  to  assent  to 
the  sale  of  the  property  during  her  minority,  and 
was,  in  fact,  incapable  of  understanding  the  effect 
of  her  act,  and  that  said  Thomas  Jones  obtained 
no  title  to  the  same,  and  conveyed  none  to  defend- 
ant which  he  can  set  up  against  complainants. 
And  under  the  facts  of  this  case,  complainant  had 
the  undoubted  right  to  repudiate  the  sale  as  being 
unauthorized  by  her,  and  make  void  the  said  con- 
veyance of  said  trustee.  And  as  the  deed  of  said 
trustee,  being  thus  avoided,  does  not,  and  it  is 
held  did  not,  divest  the  complainant  of  her  title 
to  said  land,  the  plea  of  innocent  purchaser  can- 
not prevail  against  her. 

The  Chancellor  held  in  conformity  to  the  views 
expressed  in  this  opinion,  and  his  decree  will  be 
affirmed,  with   costs. 

Dbadbbick,  C.  J.,  upon  petition   to  re-hear,  said: 

We  are  asked  to  modify  the  opinion  pronounced 
in  this  case  at  a  former  day  of   this   term. 
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It  ia  argued  that  the  grantor  of  the  power  to 
the  infant,  who  is  also  her  father,  must  be  pre- 
sumed to  know  whether  he  intended  it  to  be  ex- 
ercised during  infancy  of  the  donee,  and  that  his 
urging  her  to  execute  the  power  shows  that  it  was 
his  intention  that  the  power  should  or  might  be 
exercised   during   the  infancy  of   the   donee. 

We  do  not  think  so.  It  is  evidence  that  the 
father  desired  his  daughter  to  execute  the  power 
at  the  time  he  prevailed  upon  her  to  do  so,  but 
it  does  not  prove  that  such  was  the  intention  at 
the  time  of  its  creation.  On  the  contrary,  as 
stated  or  intimated  in  the  former  opinion,  the 
instrument  itself  which  created  the  power,  mani- 
fests a  different  intention,  in  that  the  exercise  of 
the  power  required  judgment  as  to  the  value  of 
property,  discretion  to  determine  if  it  were  judi- 
cious to  sell  and  re-invest,  and  in  what  other 
property.  And  it  is  very  clear  that  an  intelligent 
father  could  not  have  supposed  that  his  infant 
daughter,  less  than  ten  years  old,  was  capable  of 
determining  these   questions. 

The  opinion  heretofore  announced  will  be  ad- 
hered to  in  the  particular  above  indicated. 

But  the  decree  may  provide  that  Clark  may  be 
vested  with  any  title  to  the  Arkansas  land  which 
may  have  been  vested  in  complainant,  in  payment 
of  her  Memphis  property,  if  any  such  title  had 
been  vested  in   her. 
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Isaac  B,  Ejcrtland  v.  Mississippi  &  Tennessee  Rail- 
road Company. 

Of  ANCSBT  PuBADDias  AND  Pbactice.  CroBB'BUl  ofUr  dtcTte  in 
Supreme  Court.  JSndoraer^s  payment.  The  payment  by  accom- 
modation  endorsers  of  a  Judgement  at  law  against  them  in  depre- 
ciated bank  notes  furnished  by  their  principal,  will  be  a  satis- 
faction of  a  subsequent  decree  In  equity  against  the  principal 
for  the  same  debt,  and,  where  the  suit  in  equity  was  pending  in 
the  Stipreme  Gourc  at  the  time  of  the  payment,  the  defense  may 
be  made  by  cross  bill  filed  before  or  after  the  final  decree  of 
the  Supreme  Court. 


FROM    SHELBY. 


Appeal    from    the    Chancery   Court    at    Memphis, 
R.  J.  Morgan,  Ch. 

W.   M.  Randolph  for  Complaioaat. 

C.  F.  Vance  for  Defendants, 

Cooper,  J.,  delivered  the  opinion  of  the  Conrt. 

On  the  8lBt  of  October,  1860,  F.  H.  Cossitt 
sold  and  conveyed  to  the  Mississippi  &  Tennessee 
Railroad  Company  a  tract  of  land,  reserving  on 
the  face  of  the  deed  a  lien  for  the  payment  of 
the  purchase  money,  evidenced  by  two  notes — one 
for  15,717.87  and  the   other  for  (6,041.      The    first 
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of  these  notes  was  transferred  by  Cossitt  to  the 
Bank  of  West  Tennessee.  This  note  was  re- 
newed several  times  upon  the  payment  of  the  in- 
terest, the  last  renewal  bearing  date  May  6tb,  1862, 
at  four  months,  with  F.  M.  White  and  0.  F. 
Vance  as  accommodation  endorsers.  The  bank 
transferred  this  note .  to  the  complainant,  Isaac  B. 
Kirtland.  He  brought  suit  at  law  against  the 
raUroad  company  and  the  endorsers,  and,  after- 
wards, on  the  17th  of  April,  1866,  filed  the  origi- 
nal bill  in  this  cause  against  the  same  parties,  to 
enforce  the  lien  reserved  on  the  face  of  the  deed 
for  the  payment  of  the  purchase  money.  The 
plaintifi  afterwards  dismissed  his  suit  at  law  as  to 
the  railroad  company,  and  his  suit  in  equity  as  to 
tlie  endorsers.  White   and  Yance. 

On  the  23rd  of  April,  1868,  Kirtland  recovered 
judgment  at  law  against  the  endorsers  for  the  full 
amount  then   due   upon   the   note. 

On  the  10th  of  March,  1868,  a  decree  was  ren- 
dered in  this  suit  in  favor  of  Kirtland  against  the 
railroad  company  for  the  amount  due  upon  the 
note,  but  the  Chancellor  held  that  the  recovery 
was  no  lien  on  the  land,  and  that  it  might  be 
paid  in  the  notes  of  the  Bank  of  West  Tennes- 
see. The  complainant  appealed  to  this  Court,  and 
the  latter  part  of  the  decree  was  reversed,  and  a 
decree  rendered  declaring  that  the  recovery  was  a 
lien  upon  the  land,  and  was  not  required  to  be 
paid  in  the  notes  of  the  Bank  of  West  Tennes- 
see.     The  land   was  ordered  to  be  sold  in  satisfac- 
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tion  of  the  decree,  if  the  amount  was  not  paid 
by  the  company  within  a  given  time.  Afterwards, 
at  the  same  term,  upon  an  affidavit  of  the  de- 
fendants' counsel  that  the  judgment  at  law  had 
been  paid,  under  an  order  of  that  Court,  in  the 
notes  of  the  Bank  of  West  Tennessee,  the  Court 
ordered  the  cause  to  be  remanded  to  the  Chancery 
Court  for  the   execution   of   the  decree. 

During  the  same  term  at  which  the  judgment 
at  law  had  been  rendered  in  favor  of  £irtland 
against  White  and  Yauce,  on  the  20th  of  May, 
1868,  the  defendants  came  into  court,  tendered  and 
paid  into  court  the  amount  of  the  judgment,  with 
the  interest  which  had  accrued  thereon,  in  the  bills 
of  the  Bank  of  West  Tennessee,  and  moved  the 
Court  for  a  rule  upon  the  plaintift  requiring  him 
to  accept  the  same  in  satisfaction  of  the  judg- 
ment. The  rule  was  granted,  upon  consideration 
whereof,  after  argument  on  both  sides,  the  plaintiff 
was  ordered  to  accept  the  sum  so  tendered  in  full 
satisfaction  of  the  judgment,  and  the  Clerk  was 
directed  forthwith  to  pay  the  same  to  the  plaintiff, 
taking   his   receipt  therefor. 

The  Clerk  paid  the  money  to  the  plaintiJS,  and 
entered  satisfaction  of  the  judgment,  on  the  same 
day,   May  20th,  1868. 

The  plaintift  excepted  to  the  orders  of  the 
Court,  but  took  no   appeal. 

The  notes  of  the  Bank  of  West  Tennessee 
were  then  worth  in  the  market  about  thirty  centa 
in  the  dollar. 
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After  this  cause  was  remanded  to  the  Chancory 
Court,  on  the  12th  of  February,  1875,  the  parties 
entered  into  an  agreed  statement  embodying  the 
foregoing  facts. 

The  plaintiff,  while  agreeing  to  the  facts,  added : 
^But  the  plaintiff  insists  that  the  Court  cannot 
take  cognizance  of  them,  and  objects  to  their  be- 
ing considered  or  taken  notice  of  in  any  form  or 
for  any  purpose  whatever."  He  further  insists 
that  he  was  entitled  to  the  immediate  execution 
of  the  decree  of  the  Court  under  the  procedendo 
awarded  as  aforesaid. 

On  the  5th  of  March,  1875,  the  cause  was 
heard  upon  the  motion  of  the  plaintiff  to  have 
the  decree  executed,  and  upon  the  agreed  statement 
of  facts,  upon  consideration  whereof,  the  Chancellor 
was  of  opinion  that  the  decree  had  been  fully  paid 
and  satisfied.  The  motion  was  disallowed  with 
costs,  and  the  plaintiff  appealed. 

The  judgment  recovered  by  the  plaintiff  at  law, 
on  the  note  in  controversy,  against  the  accommo- 
dation endorsers,  was  obtained  after  the  rendition 
of  the  decree  in  equity  against  the  railroad  com- 
pany, and  the  subsequent  proceeding  of  the  20th  of 
May,  1668,  touching  the  tender  and  payment  of 
the  notes  of  the  Bank  of  West  Tennessee,  were 
had  while  the  equity  cause  was  in  this  Court  by 
appeal.  The  object  of  applying  for  a  remand  of 
the  cause    to  the    Cnancery   Court  after    the  rendi- 
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tioQ  of   the  decree  in  this  court  wae,  doubtless,  to 
test  the   question   whether  the   payment   by    the  en- 
dorsers   and     acceptance  .  by    the     plaintiflfs    of    the 
notes  of  the  Bank    of   West  Tennessee,  was   a  satis- 
faction of    the   plaintiff's   entire  demand.      Ko  doubt 
the   question    might    have    been    tested    immediately 
after  the   notes   were    paid   out    to  the   plaintiff,   by 
a   cross-bill    in   this    cause,   bringing    the    new  facts 
before  the   court,   and   enjoining   further  proceedings 
under  the  appeal   to   this   court   until   the   rights  of 
the    parties     could    be    determined     upon     the     new 
matter :      Morrison    v.     Searight,   4    Bax.,   479.      But 
it  is     equally    clear    that    this    new    matter,    which 
could   not   be   used   directly   in    the   Supreme   Court, 
which    had    occurred    after   the    appeal,   and   which, 
if   a  defense   at    all,   was   a  defense  to   the    enforce- 
ment of    the    judgment    or  decree   of   the   Supreme 
Court,   might    be    brought    forward    by   an    original 
bill  in   the   nature   of    a   cross-bill,    or,   by   leave  of 
the   Court,   by   cross-bill  proper :       Roberts  v.   Peavyy 
9   Foster,   872;     Montgomery  v.    OlwiUy   1   Tenn.   Ch., 
169.      This   is   the   settled    rule   in   the   case  of    the 
defense    of   a    discharge  in    bankruptcy   pending    an 
appeal    in    this    court:      Dick    v.    Powell^  2    Swan, 
632 ;    Anderson  v.   Reaves,  1    Tenn.  Leg.   Rep.,  129 ; 
Eberhardt  v.   Wood,  2  Tenn.   Ch.,  490 ;    Wolf  v.  Stix, 
96  XT.   S.,  543.       In   such  a  case,   where  the   party- 
is  only  resisting  a  demand  which  he  has  been   con* 
stautly  opposing,  the  remedy  is  open  whenever  the 
demand  is  sought  to  be  enforced:      Lewis  v.  Brooks^ 
i  Yer.,  167. 
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The  voluntary  act  of  the  plaintiff  in  joining 
the  defendant  in  making  an  agreed  statement  of 
facts  for  the  consideration  of  the  Court,  upon  the 
point  of  controversy  between  them,  cannot  be  con- 
sidered otherwise  than  as  a  waiver  of  formal 
pleadings,  and  a  consent  to  have  the  matter  determ- 
ined upon   its  merits. 

The  formal  protest  of  the  plaintiff,  embodied  in 
the  statement,  cannot  mean  that  the  rights  of  the 
parties  in  the  matter  shall  not  be  determined  at 
all,  for  that  would  be  inconsistent  with  the  act  of 
joining  in  the  agreed  statement.  What  the  plain- 
tiff intended  thereby  was  to  claim  that,  no  matter 
whether  the  proceedings  were  formal  or  informal, 
his  rights  acquired  by  the  decree  could  not  be 
prejudiced  by  the  facts  agreed  to.  In  other  words, 
what  is  said  is  equivalent  to  a  demurrer  to  a  bill, 
or  cross-bill,  by  defendant,  setting  out  the  facts  as 
embodied  in  the  agreed  statement,  and  praying  that 
the  decree  be  declared  satisfied.  Undoubtedly,  the 
plaintiff  is  entitled  to  have  his  rights  declared  as 
upon  such  a  formal  bill  and  demurrer  thereto. 
He  is  not  to  be  prejudiced  by  the  form  in  which 
the  matter  of  controversy  is   presented. 

In  this  view,  the  question  is  whether,  upon  a  for- 
mal bill,  the  defendant  is  entitled  to  have  the  de- 
cree in  this  cause  declared  satisfied  because  of  the 
satisfaction  of  the  judgment  at  law  against  its  ac- 
commodation endorsers,  by  the  payment  to  the 
plaintiff  of  the  notes  of  the  Bank  of  West  Ten- 
nessee.     If    the    judgment   had    been    paid  in    full 
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by  money  at  par,  it  is  clear  the  debt  woald 
be  extinguished.  For,  however  many  parties  the 
creditor  may  have  bound  for  his  debt,  and  how- 
ever many  separate  judgments  he  may  recover 
against  them,  he  is  only  entitled  to  one  satisfac- 
tion. 

It  has  been  expressly  held  by  this  Court,  that 
the  payment  by  the  endorser  of  a  note  or  a  judg- 
ment against  him  on  the  endorsement,  will,  by  op- 
eration of  law,  satisfy  a  judgment  of  the  same 
creditor  against  the  maker  of  the  note:  Topp  v. 
Branch  Bank  of  Alabama^  2   Swan,  184. 

It  has  also  been  held  that  the  collection  of  one 
of  several  judgments  against  tort  feasors  for  the 
same  wrong  will  satisfy  the  other  judgments: 
Knott  y.  Cunningham^  2  Sneed,  204. 

No  doubt  an  endorser  is,  ordinarily,  entitled  to 
the  evidence  of  the  debt  which  he  pays,  and,  if 
that  be  merged  in  a  judgment,  to  the  judgment: 
Eno  V.  Orooke^  10  N.  T.,  66.  And  the  error  in 
the  case  of  Topp  v.  Branch  Bank  of  Alabama^  if 
there  be  error,  was  in  overlooking  the  endorser's 
right  of  subrogation  by  operation  of  law,  and  con- 
sidering' it  as  resting  solely  on  the  subsequent  for- 
mal assignment  of  the  judgment  treated  as  satis- 
fied by  the  endorser's  payment. 

In  this  case  no  such  question  arises;  for  the 
agreed  statemant  of  facts  shows  that  the  notes  of 
the  Bank  of  West  Tennessee,  which  were  used  by 
the  endorsers  in  paying  the  judgment  against  them, 
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were  furnished  by  the  present  defendant  If,  there- 
fore, the  satisfaction  of  that  judgment  satisfied  also 
the  decree  in  this  case,  the  satisfaction  was  with 
the  money  of  the  defendant,  and  the  endorsers 
have   no  claim  of  subrogation. 

The  judgment  creditor,  all  the  authorities  agree, 
may  accept  payment  in  any  manner,  or  in  any 
kind  of  currency,  and  having  once  accepted  cur- 
rency, note,  check  or  any  other  article  of  value  as 
a  substitute  for  a  legal  tender,  cannot  revoke  his 
acceptance  and  enforce  payment  in  money:  Free- 
man on  Judg.,  sec.  468.  A  payment  in  Confed- 
erate  notes  is  good,  if  received:  Cross  v.  Sells^  1 
Heis.,  83.  So  is  a  payment  in  genuine  bank 
notes,  although  the  bank  had,  in  fact,  previously 
failed,  of  which  the  parties  were  ignorant;  Scruggs 
V.  Oan,  8  Ter.,  176;  Ware  v.  Street,  2  Head,  612. 
A  payment  in  depreciated  bank  paper,  if  taken  as 
money,  absolutely,  without  condition,  and  with  a 
full  knowledge  of  the  facts,  is  undoubtedly  good. 
Such  paper  would  be  money  as  defined  by  this 
Court,  although  under  par,  and,  if  voluntarily  re- 
ceived  in  satisfaction,  would  extinguish  the  debt : 
Crutchfield  v.  Bobbins^  5  Hum.,  16;  Burford  v.  Mem- 
phis  Bidletin   Company^  9  Heis.,   694. 

This  conclusion  does  not  depend  upon  the  res 
adjudicata  of  the  proceedings  at  law  upon  the  ten- 
der of   the  bank  notes. 

If  those  proceedings  were  valid,  they  were,  of 
course,  conclusive,  never  having  been  reversed.  If 
void,    their     invaliditv     made    the    receipt    of    the 
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money  in  satisfaction  the  voluntary  act  of  the 
creditor.  In  either  view,  the  payment  extinguished 
the  debt,  and  all  judgments  or  decrees  based 
thereon. 

The   decree   of   the  Chancellor  must  be  affirmed, 
with   costs. 


Wm.    p.     FoWIiKBS    V.    L.     POPPBNHBIMKR    &    Oo, 

Execution.  Must  follow  the  judgment.  An  execution  issued  by  a 
Justice  of  the  Peace  bearing  u  illflf*»rent  rate  of  interest  from 
tbe  judgment  upon  whicli  It  is  issued,  will  be  quashed  upon 
being  brought  into  the  Circuit  Court  by  writs  of  certiorari  and 
supersedeas. 


FROM    DTER. 


Appeal    in     error    from    the     Circuit    Court    of 
Dyer  County.      8.  W.   Cochran,   8p.  J. 

Latta  &  Marshall  for  Fowlkes. 

T.  M.   Andrews  for  Poppenheimer. 
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McFarland,  J.,  delivered  the  opinion  of  the 
Court. 

The  plaintiff  in  error  presented  to  a  Circuit 
Judge  his  petition  for  writs  of  certioran  and  super- 
sedeas,  alleging  that  he  became  stayor  of  an  exe- 
cution for  W.  M.  Watkins  on  a  judgment  ren- 
dered by  a  Justice  of  the  Peace  against  said  Wat- 
kins  in  favor  of  L.  Poppenbeimer.  That  upon 
expiration  of  the  stay  execution  had  been  issued 
and  levied  upon  petitioner's  property,  the  execution 
calling  upon  its  face  for  the  collection  of  ten  per 
cent,  interest  from  the  date  of  the  judgment, 
while  the  judgment  only  bore  six  per  cent,  interest. 
It  is  charged,  further,  that  a  large  part  of  the 
judgment  had  been  paid  .  by  the  principal,  Wat- 
kins,  before  the  execution  issued,  but  the  credits 
had   not  been    entered. 

The  writs  were  granted,  and  upon  return  the 
petitioner  moved  in  the  Circuit  Court  to  quash  the 
execution  for  the  reasons  stated,  but  the  motion 
was  overruled. 

The  defendant  moved  to  dismiss  the  petition, 
which   was   also  overruled. 

The  cause  was  submitted  to  a  jury  sworn  to 
try  the  matters  in  dispute,  who  returned  a  verdict 
for  the  amount  of  the  original  judgment,  less  a 
payment  of  $44.60,  admitted,  and  for  the  amount 
so  returned,  and  all  costs,  the  Court  gave  judg- 
ment against  petitioner  and  his  surety  on  his  cer- 
tiorari bond,  from   which   he   appealed. 
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We  think  the  execation,  which  appears  upon 
its  face  to  call  for  ten  per  cent,  interest  from  the 
date  of  the  jadgment,  while,  the  judgment  only 
bears  six  per  cent,  interest,  should  have  been 
quashed,  and  execution  issued  from  the  Circuit 
Court  for  the  proper  amount,  and  the  costs  ad- 
judged against  Poppenheimer  &  Co.  The  petition 
was  properly  filed  for  this  purpose,  and  should 
have  been  sustained. 

As  to  the  payment,  the  petition  was  perhaps 
not  sufficient  in  not  specifying  the  amount  com- 
plained  of. 

It  was  no  case  to  submit  to  a  jury,  unless  it 
was  to  find  the  amount  of  the  payment.  The 
judgment  of  the  Justice  was  not  complained  of, 
and  the  cause  was  not  brought  for  a  re-trial,  but 
only  for  the  purpose  of  quashing  the  execution. 
The  only  material  error,  however,  in  the  result,  is 
the   judgment  for  the   costs  below. 

The  proper  judgment  may  be  entered  here, 
quashing  the  execution  of  the  Justice  and  award- 
ing execution  for^  the  proper  amount,  which  was 
correctly  found  by  the  jury,  and  adjudging  the 
costs  of  this  and  the  Court  below  against  Poppen* 
heimer  &  Co. 
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James  Robbrtson  v.  Thb  State. 

1.  Criminal   Law.     Jury.     Officer.     Btwrd,    The  failure  of  the 

minuces  of  the  Circuit  Court  to  show  that  the  jury  returned 
into  Court  in  charge  of  their  officer  is  not  revesible  error. 

2.  Same.    Same,    Challenge,    A  person  peremptorily  challenged  on 

a  former  trial  is  competent  to  be  placed  on  a  sucoeeding  panel 
of  jurors. 

3.  Sauk.    Same.    Judges  of  the  Law.    It  is  not  error  to  eharge  the 

jury  that  they  cannot  arbitrarily  disregard  the  law  as  charged 
by  the  Court. 

4.  Same.     Opinion  of  Supreme  Court    The  opinion  of  the  Supreme 

Court  on  a  former  hearing  on  the  facta  of  the  case  is  not  evi- 
dence on  a  subsequent  trial. 

5.  Samk.    Beasonable  doubt.    A  verdict  of  guilt  negatives  presump- 

tion of  innocence,  and  the  Supremo  Court  will  not  reverse  on 
facts  unless  the  evidence  preponderates  against  the  verdict. 


FROM    DYER. 


Appeal     in     error     from     the    Circuit    Conrt    of 
Dyer  County.      J.  T.   Cabthbl,  J. 

T.  E.   Richardson  for  Robertson. 

Attortfey- General  Lea  for  The  Bt.ate. 

McFarland,    J.,    delivered    the    opinion    of    the 
Court. 

Conviction  for  voluntary  manslaughter, 

1st.     The    jury    were    placed    in    charge    of     an 
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officer  properly  sworn,  but  the  record  of  the  next 
day  does  not  sho\V  that  the  jury  returned  in 
charge  of   the  officer. 

There  is  no  error  in  this.  It  is  not  necessary 
that  the  record  should  affirmatively  show  that  the 
officer  did  his  duty.  In  the  absence  of  anything 
to  the  contrary,   this   will   be   presumed. 

2nd.  A  juror  was  presented  who  had  been  per- 
emptorily challenged  by  the  prisoner  at  a  former 
trial 

This  was  cause  for  challenge.  The  juror  being 
otherwise  competent,  the  fact  that  he  had  been  on 
a  former  panel  did  not  disqualify  him.  The  chal- 
lenge at  the  former  trial  by  the  prisoner  only 
meant  that  at  that  time  he  preferred  other  jurors 
upon  the  panel.  He  having  been  presented  the 
last  time  with  a  full  panel  of  competent  jurors, 
and  allowed  his  full  number  of  challenges,  has  no 
ground   to   complain 

There  was  no  error  in  the  charge  of  the  Judge 
telling  the  jury  that  they  could  not  arbitrarily  dis- 
regard his  instructions  as  to  the  law.  This  Court 
has  gone  much  further  in  this  respect  than  the 
Circuit  Judge  meant  in  his  charge.  See  case  of 
McLean  v.  State.  Nor  was  there  any  error  in  his 
telling  the  jury  that  the  opinion  of  this  Court 
upon  a  former  hearing  was  not  evidence  as  to  the 
facts. 

The   only   question    in    the    case    is   whether  the 
verdict   is   sustained. 
^     The   question    in   the   case   was   whether  the   kill- 
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ing  was  purposely  done  or  resulted  from  the  acci- 
dental firing  of  a  pistol  while  the  parties  were 
engaged  in   a  playful    rencounter. 

The  cause  has  been  tried  four  several  times, 
each  time  resulting  in  .  a  verdict  against  the  de- 
fendant. It  was  here  at  the  last  term,  and  was 
reversed  for  error  in  the  charge,  the  opinion  de- 
livered by  Judge  Cooper  expressing  strong  doubts 
of  the  defendant's  guilt.  Notwithstanding  this, 
however,  he  has  been  again  convicted,  under  a 
very  fair  and  impartial  charge,  and  the  Circuit 
Jadge  has  refused  to   disturb   the   verdict. 

The  only  additional  testimony  heard  on  the  last 
trial  was  to  show  that  the  defendant  and  deceased 
had  had  a  difficulty  shortly  before  the  killing, 
which,  though  not  of  a  very  serious  character,  did 
tend  somewhat  to  strengthen  the  case  against  the 
defendant. 

My  conclusion  upon  the  testimony  is  that  it 
does  not  preponderate  against  the  verdict,  and 
while .  there  may  be  ioubt  as  to  the  defendant's 
guilt,  it  is  settled  that  the  Court  does  not  reverse 
upon  a  mere  doubt,  although  a  jury  might  have 
entertained  a  doubt,  their  verdict  having  negatived 
the    doubt. 

The   judgment  should   be  affirmed. 
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Baker  Smith  v!  Thk  State. 

Criminal  Law.  Witnesses  under  the  rule.  In  a  crimintil  case  involv- 
ing: the  life  of  the  prisoner,  a  witness,  whose  testimony  has 
only  been  discovered  n  few  moments  before  he  is  put  on  the 
stand,  ough«:  not  to  be  excluded  merely  upon  the  ground  thut 
the  defendant  had  joined  the  State  in  requiring  that  the  wit- 
nesses be  put  under  rule,  where  the  testimony  of  the  witness  is 
material  to  the  defense. 


FROM    FATETTB. 


Appeal  in  error  from  the  Circuit  Court  of  Fayette 
County.      T.  J.   Flippin,  J. 

George  Hardin  for  Smith. 

A.  W.  Campbell  for  the  State. 

Cooper,  J.,  delivered  the  opinion  of  the  C<5art. 

The  plaintiff  in  error  was  indicted  for  poisoning 
her  husband,  convicted  of  murder  in  the  first  de- 
gree, and  sentenced  to  death.  She  appealed  in 
error. 

The  case  is  one  of  circumstantial  evidence,  and, 
there  being  evidence  tending  to  show  that  the 
prisoner  bought  strychnia  on  the  previous  day  to 
that  of  her  husband's  death,  and  that  the  husband 
exhibited    some    of    the    symptoms    usually    accon>^ 
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panying  death  by  that  poison,  the  defense  un- 
dertook to  prove  that  the  health  of  the  hus- 
band was  impaired^  and  that  he  was  in  the 
habit  of  having  fits  or  spasms  similar  to  those 
preceding  his  demise.  Testimony  was  accordingly 
introduced  by  the  defense  tending  to  show  that 
the  deceased,  in  1870,  had  a  severe  attack  of  dis- 
ease which  nearly  proved  fatal,  that  he  then  thought 
he  was  poisoned,  and  afterwards  complained  that 
he  had  never  recovered  from  the  effects,  and  that 
he  was  frequently  afflicted  with  sudden  sickness, 
accompanied  with    violent  spasms. 

The  State  had  proyed  by  the  'mother  of  the 
deceased  that  he  was  sound  and  healthy,  and  that 
she  never  knew    of   his  having  spasms. 

Under  these  circumstances,  the  defendant  offered 
to  introduce  a  witness  and  prove  by  him  that  the 
deceased  was  an  unsound  man,  his  genera)  health 
bad,  and  that  he  had  had  several  attacks  of  severe 
sickness,  accompanied  with  spasms;  that  he  con- 
sidered himselt  poisoned  in  1870,  and  had  never 
recovered  from  the  effects  thereof;  and  that  his 
mother  kn^w  of   this. 

The  8tate?s  Attorney  objected  that  the  witness 
had  not  been  put  under  the  rule. 

Defendant's  counsel  stated  that  he  and  his  client 
were  not  aware  they  could  prove  these  facts  by 
the  witness  until  just  before  he  was  put  on  the 
stand,  and  for  this  reason  the  witness  bad  not 
been  subpoenaed,  put  under  the  rule,  ov-  kept  out 
of   the  court-house 
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The  trial  Judge  sustained  the  objection  of  the 
State's  Attorney,  and  refused  to  allow  the  witness 
to  testify,  "for  the  reason  that  at  the  beginning 
of  the  case  the  rule  was  asked  for  by  the  State 
and  defendant,  and  the  witness  stated  he  had  heard 
the  testimony   of   the   defendant's    witnesses." 

-  If,  as  the  record  fairly  implies,  his  Honor  was 
of  opinion  that  the  witness  should  be  excluded, 
merely  because  the  State  and  the  defendant  had 
asked  for  the  rule  that  the  witnesses  should  be 
examined  out  of  the  hearing  of  each  other,  he  was 
clearly  in  error.  The  rule  is  to  be  favored  as  a 
mode  of  eliciting  the  truth,  and  is  demandable  as 
of  right  in  all  cases,  upon  affidavit  of  facts 
showing  its  necessity;  Rainwater  v,  Elmore,  1  Heis., 
368;  Nelson  v.  State,  2  Swan,  237,  .  But  all  the 
authorities  agree  that  the  right  of  excluding  the 
witness  for  disobedience  to  the  order  is  in  the  dis* 
cretion  of  the  Court,  a  discretion  rarely  exercised: 
1  Greenl.  Ev.,  sec.  482,  and  cases  cited.  And  it 
has  been  ruled  that  if  the  witness  remain  ia 
Court,  in  disobedience  of  the  order  of  separation, 
his  testimony,  on  that  ground  alone,  cannot  be 
excluded,  but  is  matter  for  observation  on  his  evi- 
dence:   Chandler  v.  Home,  2  M.   &  Rob.,    423. 

If  his  Honor  meant  to  exercise  his  discretion 
in  excluding  the  evidence,  although  this  Court 
would  be  slow  to  revise  discretionary  action  of  the 
trial  Judge,  yet  the  discretion  was,  under  the  cir- 
cumstances of   this  case,    improperly  exercised. 

The    case    was    one    of    circumstantial    evidence. 
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involving  haman  life,  iiT  which  the  links  in  the 
chain  of  proof  were  weakened  by  the  failure  of 
the  druggist  who  sold  the  supposed  strychnia  to 
comply  with  the  law,  and  the  failure  of  the  medi- 
cal expert  to  test  the  existence  of  strychnine  in 
the  stomach  of  the  deceased  by  any  other  than 
the  color  test,  confessedly  the  most  unreliable. 
The  symptoms  accompanying  the  attack  and 
death  of  the  deceased  were  not  strictly  such  as 
Qsaally  attend  that  mode  of  poisoning,  some  of 
the  most  important  being  wanting,  and  the  symp- 
toms being  such  as  occur  in  tetanus  or  tits.  The 
very  gist  of  the  defense  rested  upon  establish- 
ing the  fact  that  the  deceased  had  been  subject 
to  similar  attacks,  with  the  knowledge  of  his 
mother,  with  whom  he  had  been  living,  ai^d 
who  might  be  supposed  to  know  more  than  others 
his  true  condition.  The  witness  offered  had  not 
been  summoned,  nor  put  under  the  rule,  because 
his  testimony  was  unknown.  Of  course  the  Court 
had  the  right  to  be  satisfied  in  relation  to  these 
facts,  and  he  seems  to  have  interrogated  the  wit- 
ness on  the  subject,  who  explained  his  presence  in 
Court  by  the  statement  that  he  had  been  requested 
to  bring  the  prisoner's  little  children  to  see  her. 
The  action  of  the  Court  was  had  upon  the  con- 
cession that  the  statement  of  the  prisoner's  coun* 
sel  was  correct. 

The  judgment  will  be  reversed,    and    the    cause 
remanded  for  a  new  triaU  , 
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J.  &  A.  SiMPKiNSON  &  Co.  17.  J.  P.  McGbe  et  al. 

AssiONMKMT.  Registered  has  priority  aoer  prior  deed  not  registered.  A 
trusfc  assign  meat  of  land  for  the  benefit  of  creditors,  duly  reg* 
istered,  will  have  preference  over  a  prior  deed  of  the  same  land 
by  one  of  the  grantors,  never  registered,  where  the  aasigneea 
had  no  notice  of  the  previous  deed,  and  accepted  the  trust  be- 
fore the  filing  of  a  bill  to  set  up  the  unregistered  instrument. 


FROM    GIBSON. 


Appeal  from  the  Chancery  Court  at  Trenton. 
John  Somers,  Ch. 

W.  C.  CiLDWBLL  and  Coohran  k  Enloe  for 
Complainants. 

W.  M.  Nbill,  Sp'l  Hill  and  J.  «    Cooper  for 

Defendants. 

Cooper,   J.  delivered    the  opinion  of   the   Court. 

This  bill,  filed  August  29th,  1872,  raised  a 
question  of  priority  between  a  claimant  under  an 
unregistered  deed  of  conveyance  of  land  and  the 
trustee  and  beneficiaries  under  an  assignment,  duly 
registered,  of  the  same  land,  to  secure  pre-existing 
debts.  The  Chancellor  rendered  a  decree  in  favor 
of   the  former  and  the  latter  appealed. 

B.  B.  McGee    and  W.  C.  McGee    were    tenants 
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ill  common  in  equal  moieties  of  the  land  in  con- 
troversy by  deed  in  fee  simple  made  on  the  11th  of 
November,  1865.  On  the  81st  of  July,  1871,  W. 
C.  McGee  sold  and  conveyed  the  entire  lot  to  J. 
P.  MeGee  for  $1,500,  secured  by  three  notes  in 
equal  installments,  at  nine,  twelve  and  eighteen 
months,  a  lien  being  retained  on  the  land  for 
their  payment.  The  first  two  of  these  notes  were 
assigned  hy  W.  C.  McGee  to  the  complainants,  J. 
&  A.  Simpkinson  b  Co.,  in  payment  of  a  debt 
due  to  them  by  R.  B.  ft  W.  C.  McGee,  as  part- 
ners in  the  business  of  merchandising.  On  the 
8th  of  August,  1871,  R.  B.  and  W.  C.  McGee 
conveyed  the  same  land  to  L.  P.  McMurry  in 
trust  for  Adderton  k  Howe  and  others,  creditors 
of  R.  B.  &  W.  C.  McGee,  as  partners,*  to  secure 
pre-existing  debts  due  to  them  by  the  firm.  These 
deeds  were  duly  proved  and  registered  at  the  time 
of   their   respective  execution. 

The  bill  is  filed  against  J.  P.  &  R.  B.  and  W. 
0.  McGee,  L.  P.  McMurry  and  the  beneficiaries 
in  the  trust  assignment,  to  foreclose  the  vendor's 
lien  retained  for  the  payment  of  the  notes  held 
by  complainants  as  above,  and  to  set  up,  as 
against  the  trustee  and  beneficiaries,  an  alleged 
deed  of  conveyance  of  the  land  by  R.  B.  McGee 
to  J.  P.  McGee,  made  prior  to  the  trust  assign- 
ment, never  registered,  and  alleged  to  have  been 
lost  The  McGees  offered  no  resistance  to  the 
relief   sought. 

2&— VOL.  4. 
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The    contest   is    over    R.  B.    McGee's    undivided 
moiety   of   the  land. 

The .  Code,  sec.  2080,  enumerates  the  instruments 
which  may  he  registered,  and  includes  in  the 
enumeration  all  deeds  tot  the  absolute  conveyance 
of  land,  and  all  mortgages  and  deeds  of  trusts  of 
either  real  or  personal  property.  By  the  Code, 
B^.-..  2074,  it  is  provided:  "Any  of  said  instru- 
ments first  registered  or  noted  for  registration  shall 
have  preference  over  one  of  earlier  date,  but  noted 
for  registration  afterwards,  unless  it  is  proved  in 
a  court  of  equity,  according  to  the  rules  of  said 
court,  that  the  party  claiming  under  the  subse- 
quent instrument  had  full  notice  of  the  previous 
instrument."  These  provisions,  as  well  as  the  next 
succeeding  section  of  the  Code  are  taken  from  the 
Act  of  1831,  chap.  90.  And  it  has  always  been 
held  that  a  mortgage  or  trust  assignment  for  the 
benefit  of  pre-existing  creditors  falls  within  the 
provision,  and,  if  first  registered,  will  have  prefer- 
ence over  any  of  the  enumerated  instruments  of 
earlier  date  not  registered,  unless  the  persons  claim- 
ing under  it  bad  full  notice  of  the  unregistered 
instrument:  Myers  v.  Ross^  8.  Head,  60;  Knowles 
V.  Masterson^  8  Hum.,  619.  In  the  last  of  these 
cases,  though  the  first  in  order  of  time^  Judge 
Reese  uses  the  word  mortgage,  although  two  of 
the  instruments  mentioned  were  trust  assignments 
for  creditors.  "  Mortgagees,"  he  says,  "  are,  in 
general,  purchasers,  and  they  are  so  within  the 
words  and   meaning  of   the   Act.       The  same   prin- 
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ciple  governs  their  registration;  the  same  conse- 
quence results  from  their  non-registration;  the  same 
efiect  is  to  be  given  in  a  court  of  Chancery  to 
the  knowledge  of  their  existence  when  unregis- 
tered. To  hold  the  contrary  would  contradict  not 
only  the  words  of  the  statute,  but  disturb  the 
unity,  simplicity  and  harmony  of  the  entire  system 
intended  to  be  corrected  by  the  Registration  Act 
of   1881." 

In  Myers  v.  RosSj  the  contest  was  between  claim- 
ants under  trust  assignments,  the  first  assignment 
in  point  of  time,  though  the  last  registered,  being 
apparently  to  secure  a  pre-existing  debt,  while  the 
other,  whose  priority,  by  reason  of  registration, 
was  postponed  on  account  of  notice,  was  intended 
to  secure  advances  made  at  the  time,  as  well  as 
pre-existing  debts.  It  was  distinctly  held  that  the 
provisions  of   the   Act  applied   to   deeds  of   trust. 

In  the  case  before  us,  it  is  neither  alleged  in 
the  bill,  nor  is  there  any  proof  to  show  that  the 
trustee  or  beneficiaries  under  the  trust  assignment 
had  notice  of  the  unregistered  deed  before,  they 
had  accepted  the  benefits  of  the  trust;  and  the 
bill  was  not  filed  until  after  the  acceptance.  If, 
therefore,  the  existence  of  the  unregistered  deed  be 
conceded,  the  trustee  and  beneficiaries,  without 
notice  thereof,  have,  by  the  very  terms  of  the 
statute,  the  better  right  to  the  disputed  moiety  of 
the  land. 

The  Chancellor  seems  to  have  thought  that  the 
preference    given     by  the    Code    to    the    instrument 


486  JACKSOX : 


Simpkinson  v.  McGee. 


tiret  regiBtered,  applied  only  when  the  claimants 
under  it  stood  in  the  attitude  of  bona  fide  pur- 
chasers for  value  in  the  common  law  sense,  as  we]l 
as  without  notice,  and  that,  as  assignees  under  a 
voluntary  assignment  for  creditors,  are  not  such 
purchasers,  according  to  the  decisions,  the  prefer* 
ence  could  not  be  allowed  them.  The  language  of 
the  next  section  of  the  Code  to  the  one  above 
cited,  taken  also  from  the  Act  of  1831,  may  have 
influenced  the  conclusion.  That  section  is:  ^'Any 
of  said  instruments  not  so  proved  or  acknowl- 
edged and  registered,  or  noted  for  registration, 
shall  be  null  and  void  as  to  existing  or  subsequent 
creditors  of,  or  bona  fide  purchasers  from,  the 
makers  without  notice.'^  The  previous  section 
gives  preference  to  instruments  in  the  order  of 
registration,  subject  only  to  the  condition  of  the 
want  of  notice  of  the  prior  equity.  This  section 
declares  the  eftect  of  an  unregistered  instrument  as 
against  creditors  and  bona  fide  purchasers  of  the 
grantor.  The  two  provisions,  constituting  seotions 
6  and  12  of  the  original  Act,  are  not  in  conflict, 
nor  does   either  necessarily   control   the  other. 

Independent  of  statute,  the  general  rule  is  that 
where  the  equities  of  conflicting  parties  are  equal, 
whoever  has  the  legal  title  shall  keep  it.  The 
only  doubt  in  the  authorities  was  as  to  how  far 
chancery  would  interfere  to  assert  the  prior  equity 
against  the  legal  title  acquired  under  the  junior 
equity  with  notice:  2  Lead.  Ca.  in  £q.,  notes  to 
Basset  v.  Nosworthy.      In    all  such   cases,  the    assi^* 
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nees  under  a  trust  for  pre-existing  creditors  were 
treated  as  volunteers:  Fawell  v.  JSeelis^  Amb.,  726; 
Haggerty  y.- Palmer,  6  Johns.   Ch.,  487. 

It  has  always  been  so  held  in  this  State,  when 
it  could  be  done  consistently  with  the  positive 
provisions  or  the  policy  of  the  registration  laws. 
It  was  so  held  in  the  case  of  a  constructive 
trust,  treated*  as  a  resulting  trust,  arising  from 
the  use  by  a  guardian  of  a  ward's  funds  in  the 
purchase  of  lands:  T\Lrner  v.  PeligreWj  6  Hum., 
438.  So  in  the  .case  of  the  equity  of  a  vendee 
of  land  by  parol  to  be  repaid  the  purchase  money 
or  the  value  of  improvements,  upon  recission: 
Bhea  v.  Allison^  8  Head,  177.  So  in  the  case  of 
a  vendor's  equity  for  unpaid  purchase  money  after 
he  has  parted  with  the  title :  Brown  v.  Van- 
lier  7  Hum.,  238.  So  in  the  case  of  a  contract 
for  a  mortgage  unregistered,  if  the  Court  intended 
to  go  to  that  extent,  in  Cook  v.  Cooky  3  Head,  719. 
The  policy  of  the  registration  laws  was  allowed  to 
overrule  the  doctrine  of  Brovm  v.  Vanliery  e^^on 
where  the  assignee,  under  the  trust  assignment,  had 
full  notice  of  the  vendor's  equity :  Fain  v.  Inman, 
6  Heis.,  6;  and  Cook  v.  Cook,  if  intended  to  give 
a  preference  to  an  unregistered  contract  over  a 
registered  trust  assignment  for  creditors,  accepted 
by  the  assignee  without  notice  of  the  trust,  must 
be  also  overruled,  because  in  conflict  with  the  posi- 
tive provision  of  the  registration  law.  For  all 
agreements  for  the  conveyance  of  real  estate  are 
required    to    be  registered    by   the   Code,   sec.    2030, 
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and*  if  a  later  trust  aseignment,  first  registered, 
will  by  the  letter  of  the  Act,  have  preference  over 
an  earlier  unregistered  mortgage,  where  there  has 
been  no  notice,  a  fortiori^  must  it  be  preferred  to 
a  contract  for  a  mortgage  under  the  same  circum- 
stances. While  it  may  be  doubted  whether  the 
well  recognized  li^n  of  a  vendor  should  have  been 
interfered  with  merely  on  the  ground  that  it  was  op- 
posed to  the  policy  of  the  registration  laws,  because 
no  provision  is  made  for  such  a  lien  or  equity  any 
more  than  for  the  equity  of  a  resulting  trust,  there 
can  be  no  doubt  that  an  unregistered  conveyance  or 
agreement  to  convey  must  yield  to  a  registered 
trust  assignment  for  creditors,  without  notice,,  be- 
cause the  case  is  directly  within  the  letter  and 
the  intent  of  the  statute.  There  are  cases  which 
seem  to  treat  the  beneficiaries  in  such  an  assign- 
ment as  creditors  within  the  Code,  sec.  2075,  against 
whom  all  unregistered  instruments  are  void:  Green 
V.  DemosSy  10  Hum.,  873;  Kinsey  v.  McDearman^  5 
Cold.,  892;  Fain  v.  hiTmn,  6.  Heis.,  14.  Of 
course,  a  mere  volunteer  would  stand  in  the  shoes 
of  his  grantor,  and  notice  to  the  latter  would  be 
notice    to  him. 

A  creditor  who  takes  a  conveyance  to  secure 
his  debt  is  not  such  a  volunteer,  under  the  regis- 
tration  law  as  construed   by  this   Court. 

The  decree  of  the  Chancellor  must  be  reversed, 
and  a  decree  rendered  here  in  accordance  with  this 
opinion. 
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SiNGBR  Manufacturing  Co.  v.  W.  P.  and  L,  A.  Cole.       waw 

CoKTBACTS.  Sewing  machine.  Sent,  Sale.  A  contract  to  "  rent '' 
a  machine  at  a  fixed  monthly  rental,  on  payment  of  a  certain 
number  of  which  the  renter  becomes  owner,  ifi  not  a  renting, 
but  a  sale,  and  is  valid. 


FROM    GIBSON. 


Appeal  in  error  from  the  Humboldt  Law  Court. 
G.  B.  Black,   J. 

MgDbaumon  &    Ttreb  for    Company. 

H.  T.  Johnson  for  Cole. 

Frbeman    J.,  delivered  the  opinion  of   the  Court. 

This   suit  is  brought  on   the  following    contract : 

^^  Rent  note.  JSo  salesman  allowed  to  make 
any  contract  other  than  is  printed  or  written  on 
this  note.  Fifteen  months  after  date,  for  value 
received,  I  promise  to  pay  to  the  order  of  the 
Singer  Manufacturing  Company  ninety-live  dollars, 
for  the  rent  of  their  sewing  machine,  with  interest 
at  ten  per  cent,  after  maturity ^  and  payable  at 
Picketsville,  Tennessee. 

^^It    is    agreed     and     understood     between     the 
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makers,  endorsers  and   payee  of   this   note,  that  the 

Singer  sewing  machine  number   (giving  It),    for  the 

use    of    which    to    the    maturity    of    this    note    is 

given,    is,    and    shall    remain,    the    property  of    the 

Singer  Manufacturing   Company,   and  in  default    of 

payment,    the    said    machine    shall    be    returned    to 

them  or  their  agent  in    good    order,    and    they    or 

their   agent    are    authorized    to    take    possession  of 

the  same  without  process   of   law.      On  payment  of 

this   and  all   other   notes,    (given   for  the  use  of  this 

machine)  a  bill   of   sale   will   be  given,   and   title  t<^ 

same  passed  to   the   lessee;    but  until  then,  the  title 

to  the  machine  shall  remain   in  the   Singer  Sewing 

Machine    Company. 

"L.   A.   Senter. 

**M.  A.  Sbntbr/ 

The  facts  shown  in  the  record  are  that  L.  A. 
Senter,  an  unmarried  lady,  purchased  or  bargained 
for  the  machine,  which  was  delivered  to  her  at 
the  time  of  the  execution  of  this  instrument.  She 
has   since  intermarried  with   defendant,  W.   P.   Cole. 

The  Circuit  Judge  charged  the  jury,  following, 
we  assume,  a  case  from  Minnesota,  Domestic  Sewing 
Machine  Company  v.  AndersoHj  May  No.  L.  R., 
1877,  that  in  case  of  a  sale  and  delivery  of  per- 
sonal property,  an  agreement  by  the  purchaser  to 
pay  the  vendor  for  the  future  use  of  the  same, 
or  to  deliver  it  up  to  him  on  demand,  is  repug- 
nant to  the  contract  of  sale,  and  is  void.  The 
receipt   of  the   property    by  the    purchaser    furnishes 
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uo  valid  consideration  for  sach  an  agreement.  The 
idea  that  nnderlies  his  Honor's  view  of  the  case 
is,  that  there  was  first  a  purchase,  and  then  a 
renting  of  the  machine  purchased,  and  such  seems 
to  be  the   view   of   the  Minnesota  Court. 

This  is  not  the  fair  construction  of  the  con- 
tract, when  we  place  ourselves  in  the  situation  of 
the  parties,  and  take  in  all  the  circumstances  of 
the  case,  as  we  may  do  to  ascertain  the  meaning 
of  the  writing.  It  is  true  it  is  called  a  renting 
of  the  ^machine,  but  this  is  not  the  fact,  nor  true 
construction  of  the  transaction.  It  was  a  sale  of 
the  machine,  with  a  reservation  of  the  title  to  the 
company,  as  security  tor  payment  of  the  price. 
The  fact  that  it  is  called  a  renting  does  not  make 
it  so.  In  order  to  make  it  a  renting  of  a  pur- 
chased machine,  we  must  say  it  was  sold  for 
nothing,  and  then  rented  to  the  purchaser  by  the 
vendor  for  fifleen  months  for  ninety-five  dollars, 
this  being  the  only  sum  ever  agreed  to  be  paid. 
This  would  be  absurd.  However  reprehensible  and 
calculated  to  excite  suspicion  of  unfairness  this 
contract  may  appear,  with  its  verbiage  expressing 
literally  a  different  meaning  from  what  was  in- 
tended, or  was  the  truth  of  the  case,  we  do  not 
think  proper  to  follow  the  technical  view  of  the 
opinion  referred  to,  and  hold  the  contract  void. 
The  party  has  undertaken  to  pay  ninety-five  dol- 
lars, in  terms  for  rent,  but  in  fact  for  the  pur- 
chase  of   the   machine,   and   is   bound,   as   far  as  we 
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can   see   from  this    record^    to    meet    the    obligation 
contracted. 

Without   further  diBcassion,   let  the   judgment  be 
reversed,    and    the    case    be    remanded     for    a    new 

trial. 


The   State  v.  HENRr  Koss. 

Ckiminal  Law.  Plea  of  former  conviction.  A  plea  of  former  con- 
viction for  the  unlawful  disturbance  of  a  relij^lous  assembly 
''by  loud  noUe,  profane  diecourses,  and  indecent  behavior/'  is 
no  defense  to  an  indictment  for  an  assault  with  intent  to  com- 
mit murder  in  the  second  degree  by  shooting  at  a  person  name<1 
with  a  loaded  pistol,  although  the  loud  noise  of  the  previous 
indictment  may  have  been  the  report  of  the  pUtol  in  the  thoot- 
ing  of  the  last  indictment. 


FROM    TIPTON. 


Appeal     in     error    from     the     Circuit     Goutt    of 
ipton    County.       T.   J.   Flippin,  J. 

Attorney-General  Lea   for  The   State. 
Sanford   &   Cummins   for  Ross. 
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CooPSRy   J.,   delivered  the   opinion   of  the  Court. 

The  defendant  was  indicted  for  an  attempt  to 
commit  murder  in  the  second  degree,  by  shooting 
at  a  person  named  with  a  loaded  pistol.  The  de- 
fendant pleaded  that  at  a  former  day  an  indict- 
ment had  been  found  against  him,  for  that  he  did 
wilfully  and  unlawfully  disturb  an  assembly  of  per- 
sons met  for  religtous  worship,  by  loud  noise,  pro- 
fane discourses  and  indecent  behavior,  at  a  certain 
church  designated ;  that  he  was  regularly  arraigned 
and  tried,  found  guilty,  and  sentenced  to  punish- 
ment thereunder,  the  judgment  remaining  in  full 
force;  that  the  said  unlawful  disturbance  was  in 
fact  perpetrated,  as  the  evidence  on  the  trial 
showed,  by  means  of  certain  shots  fired  by 
him  from  a  pistol;  that  the  said  shooting  was 
the  same  shooting  charged  in  the  present  in- 
dictment; all  which  he  is  ready  to  verify,  where- 
fore,   etc. 

To  this  plea  the  State  demurred. 

The   Circuit  Judge   overruled   the   demurrer,   and 
the    Attorney-General     declining    to     plead     further, 
discharged   the   prisoner. 

The  State   appealed. 

^^No  person  shall,  for  the  same  offense,  be  twice 
put  in  jeopardy  of  life  or  limb:"  Const.,  Art,  I., 
sec.   10. 

"The  general  doctrine  is  plain,"  says  Mr. 
Bishop,    "and    there    are    no    conflicts    of    authority 
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upon  it,  that,  iu  the  words  of  the  Constitution 
itself,  to  entitle  the  prisoner  to  protection,  the  sec- 
ond jeopardy  must  be  for  the  'same  offense'  as 
the  first.  If,  therefore,  a  man  has  been  either 
convicted  or  acquitted  of  one  crime,  he  may  still 
be  prosecuted  for  another:"  1  Bish.  Crim.  Law, 
sec.  1049. 

But  the  Courts  differ  widely  as  to  what  will 
constitute  the  same  offense.  Some  Courts  have 
gone  to  the  extent  of  holding  that  there  can  be 
only  one  punishment  for  one  criminal  transaction, 
while  others,  rushing  to  the  other  extreme,  have 
held  that  one  act  may  constitute  any  number  of 
crimes,  for  each  of  which  the  doer  may  be  prose- 
cuted, and  a  conviction  of  one  will  not  bar  a 
prosecution   for    another. 

Without  undertaking  the  hopeless  task  of  recon- 
ciling the  authorities,  or  involving  ourselves  in  the 
niceties  of  the  subject,  it  is  sufficient  to  say  that 
this  case  presents  no  serious  difficulty.  '  It  falls  in 
a  •  class  of  cases  in  which  the  offenses,  according 
to  Mr.  Bishop,  are  not  the  same,  namely,  where 
each  indictment  sets  out  an  offense  differing  in  all 
its  elements  from  that  in  the  other,  and,  it  ma^' 
be  added,  where  the  one  crime  is  not  included  in 
the  other,  and  cannot  bo  sustained  by  the  same 
proof. 

There  is  no  connection  between  them,  except 
that  the  noise  of  the  shooting  of  a  pistol  is  the 
same    in    both,    for    the    former    indictment,  in  no 
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conceivable  aspect,  can  be  held  even  to  embrace 
the  transaction  in  the  present  indictment  except  in 
the  averment  that  the  disturbance  in  that  case  was 
"  by  loud  noise,"  as  well  as  "  profane  discourses 
and  indecent  behavior."  That  the  two  offenses  are 
the  same  is  a  proposition  utterly  inadmissible  upon 
any  principle,  and  unsustained  by  any  authority. 
Reverse  and   remand. 


Menkbn  Brothers  v.  Thomas  J.  Taylor  et  als. 

1.  Vkn dor's   Lien.    Notes  for   purchase   vwueff.    Assignee,    Notes 

were  executed  for  the  purchase  money  of  a  tract  of  land,  lien 
being  retained.  The  vendor  transferred  one  of  the  notes,  guar- 
auteeiug  that  the  note  should  be  paid  in  preference  to  the 
others;  Held,  that  the  holder  of  the  note  was  entitled  to  pri- 
ority of  payment,  as  against  the  vendor  or  his  subsequent  as- 
signee. 

2.  Same.    Same.    SureVj-    Where  several  notes  have  been  executed 

for  purchase  money,  one  of  which  is  secured  by  personal  se- 
curity, and  the  surety  pays  the  note  for  which  he  is  liable,  he  is 
not  entitled  to  be  reimbursed  out  of  the  proceeds  of  the  land 
sold  to  pay  balance  of  the  purchase  money  until  the  same  has 
been  paid  in  full. 


FROM   TIPTOK. 


Appeal  from   the    Chancery    Court    at   Covington, 
li.  J.  Livingston,  Ch. 


IttlM 
10L687 
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Thomas  Steele  for  Complainaots. 

Bate  &  Smitheal  and  E.  J.   &  J.  C.   Read  and 
•Zach.   Taylor  for  Defendants. 

Turney,   J,,   delivered   the   opinion   of   tVie   Court. 

Ann  E.  Peete,  the  wife  of  John  S.  Peete,  was 
the  owner  of  a  tract  of  land,  with  power  of  dis- 
position, as  if  a  femme  sole.  On  the  12th  of  Au- 
gust, 1872,  she  sold,  and  herself  and  husband  con- 
veyed to  Thomas  J.  T»ylor  for  the  price  of  (4,275. 
For  the  first  payment  of  $1,000,  on  the  1st  ot* 
January,  1873,  Thomas  J.  Taylor  executed  his  note, 
with  his  father,  Thomas  Taylor,  as  security.  This 
note  was  paid  mainly  by  the  surety.  For  the  re- 
mainder, Thomas  J.  executed  his  three  notes  to  be 
paid  in  equal  annual  installments  of  (1,091. 13.  A 
deed   was    made   retaining   a   lien. 

On    the    13th    of    March,    1878,   Peete    and    wife 

assigned  the  first   of   these   notes   to   Menken   Bros., 

in   payment  of    a   pre-existing  debt  of    the   husband. 

The    note    recites    that    it  is    given     for    land,    etc. 

The   assignment  is   as   follows: 

"  For  value  received,  we  assign  the  within  note 
to  Menken  Bros.,  and  the  said  John  S.  Peete 
waives  demand  and  notice,  and  guarantees  the  pay- 
ment of  the  within  note,  and  we  both  assign  the 
lien  on  the  land  for  which  this  note  was  given, 
and  agree  that  this  note,  in  case  of  a  vendor's 
bill,  shall  be  paid  prior  to  any  other  note  given 
for   said   land. 

"March   18th,   1873. 

"JoifK  S.  Peete, 


"Ann   E.    Pbktb, 
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At  the  time  of  this  assignment,  Peete  and  wife 
were  the  owners  and  holders  of  the  other  two 
notes,  and  continued  so  until  the  1st  of  August, 
1878,  when  "they  traded"  them,  to  Orgill  Bros., 
in  payment  of   a  pre-exiating  debt. 

The  questions  are :  Ist,  Are  the  Menken  Bros, 
entitled  to   priority   of   satisfaction  ? 

2nd,  Is  the  surety,  Thomas  Taylor,  entitled  to 
be  repaid  pro  rata  the  sum  paid  by  him,  in  the 
event  the  land  does  not*  sell  for  enough  to  pay 
the  entire   purchase   money  ? 

The  general  rule  is  that  owners  of  purchase 
money  notes,  secured  by  a  lien  on  land,  are  to  be 
paid  pro  rata.  The  rule  may  be  varied  or  changed 
by   a  stipulation   to   the   contrary. 

In  this  case  the  notes  recite  the  consideration 
to  be  a  tract  of  land.  The  deed  mentions  the 
several  notes  by  dates  of  execution  and  maturity 
as  well  as  amounts. 

At  the  time  of  the  assignment  to  Menken 
Bros.,  Peete  and  wife  were  the  owners  of  all  the 
notes  and  of  the  lien.  They  had  the  right  of 
disposing  of  all  or  either,  upon  such  terms  as 
suited  them.  If  they  desired  to  use  one  of  the 
notes,  and  could  and  did  do  so  by  making  a  pri- 
ority of  lien  a  security  for  its  payment,  they,  or 
those  claiming  under  them,  will  not  be  heard  to 
complain. 

Orgill  Bros,  had  their  attention  called  to  the 
existence  of  the  deed,  of  the  prior  note,  and  ot 
the  lien  retained  for  the   payment  of   all   the   notes. 
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Thej  were  bound  to  see  they  were  getting  the 
deferred  notes,  and  were  put  upon  inquiry  as  to 
the  whereabouts  and  status  of  the  first.  They 
took  such  interest,  and  no  more,  as  their  vendors 
had,  and  are  entitled  to  just  such  security  as  they 
had   and   no   more. 

The  security,  Taylor,  is  not  entitled  to  be  re- 
paid out  of  the  proceeds  of  the  sale  of  the  land 
until  all  the  purchase  money  notes  have  been  paid 
to   the   vendors   or  their   assignees* 

The  decree  is  affirmed. 


J.  "A.   Crook,   Guardian,   etc.,  r.  J.  C.  Hudson  et  al. 

Guardian  and  Ward.  Sureties  on  bond.  Priority*  The  sureties 
on  a  renewed  guardian  bond  are,  under  the  statute,  liable  before 
the  sureties  on  a  previous  bond,  although  the  guardian  appro- 
priated the  wards'  funds  to  his  own  use  prior  to  the  execution 
of  the  last  bond. 


FROM    MADISON. 


Appeal    from    the    Chancery    Court    at  Jackson, 
W.   H.   McCoRRY,   Ch. 
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n.  G.  Anderson,  Caruthkbs  &  Mallo&t  and 
Mu8B  ft  BuFOBD  for  ComplainaDts. 

J.  L.  H.  ToMLiN,  n.  E.  Jackson  and  John  L« 
Brown  for    Defendants. 

CooPBR,  J.,   delivered  the  opinion  of    the  Court 

At  the  September  ternii  1865,  of  the  County 
Court  of  Madison  county,  J.  C.  Hudson  was  ap- 
pointed guardian  of  J.  A.  and  Robert  Cooper, 
infants,  and  qualified  by  giving  bond  in  the  pen- 
alty of  (8000,  with  Peter  McCallum  and  B.  T.  Hud- 
son as  his  sureties.  At  the  January  term,  1873, 
of  said  Court,'  he  renewed  his  bond  in  the  sum 
of  (6,300,  with  T.  C.  Muse,  Hiram  Johnson,  and 
A.  S.  Rogers  as  his  sureties.  When  Hudson  re- 
signed or  was  removed  from  his  guardianship  does 
not  appear,  but  at  the  November  term,  1877,  of 
the  County  Court,  the  complainant,  J.  A.  Crook, 
was  appointed  and  qualified  as  guardian  of  the 
children. 

On  the  28th  of  August,  1878,  this  bill  was 
filed  against  J.  C.  Hudson  and  the  sureties  on 
both  bonds  then  living,  and  the  personal  representa- 
tives of  one  of  the  sureties  on  the  first  bond, 
then   recently  deceased. 

Upon  final  hearing,  the  Chancellor  rendered  de- 
crees for  the  amounts  found  to  be  due  to  each   of 
the  complainant's  wards,  and  declared^    as    between 
29— VOL.  4.  • 
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the    saretieB,    that    the    sureties    on    the    last    bond 
were  primarily  liable. 

The  case  is  before  us  upon  the  appeal  of  these 
latter  sureties  from  so  much  of  the  decree  as  ad- 
judged that  they  were  primarily  liable. 

The  proof  is  clear  that  the  money  of  the  wards 
was  used  by^  the  guardian  for  his  own  pur- 
poses  before  the  execution  of  the  bond  of  1873. 
If  the  bond  on  which  the  appellants  were  held 
liable  be  considered  as  given  under  the  Code,  sec. 
2499,  which  requires  every  guardian,  at  the  time 
of  exhibiting  his  biennial  list  or  statement  of  his 
wards'  estate,  to  renew  his  bond,  then  the  Chan- 
cellor's decision  was  correct.  For  this  Court  has 
always  held,  as  the  true  construction  of  the  stat- 
ute, that  the  liability  of  the  obligors  extended  not 
only  to  the  future  action  of  the  guardian,  but  re- 
lates back  to  his  first  appointment,  and  is  co- 
extensive with  the  guardianship,  the  last  sureties 
taken,  under  the  statute,  being  first  liable,  and  so 
of  other  sureties  in  that  order:  Jamison  v.  Cosbyj 
11  Hum.,  278;  Tennessee  Hospital  v.  Fuqua^  1  Lea, 
608.  The  same  rule  was  applied  to  new  surities 
given  by  way  of  counter  security :  Steele  v.  Reese, 
6  Yer.,  263.  And  to  new  sureties  given  by  way 
of  substitution  for  old  sureties  released  according 
to  law:  Crawford  v.  Perm,,  1  Swan,  388.  The 
sureties  in  all  these  cases  are  estopped  to  deny 
that  the  guardian  received  the  estate.  It  is  only 
where  the  new  surety  is  based  upon  an  order  of 
Court  requiring  other  or    better    security    that    the 
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rale  as  to  the  order  of  liability  is  different:  Mc- 
Olothlin  V.  Wyatt,  1  Lea,  717.  In  which  case  the 
two  sets  of   sureties  are  equally  liable. 

The  charge  of  the  bill  in  relation  to  the  bond 
of  1878,  is  that  Hudson  "renewed  his  bond." 
The  answer  is  that  respondents  "admit  the  execu- 
tion of  the  bond  of  1878,"  and  elsewhere  speak 
of   it  as  the    "renewed  guardian  bond." 

The  proof  shows  that  the  bond  was  given  upon 
a  statement  of  the  wards'  estate.  It  is,  of  course, 
not  the  less  a  renewed  bond  because  it  was  not 
executed  exactly  at  the  end  of  two  years,  for 
that  would  be  to  stick  to  the  letter,   not  the  spirit 

of  the    law. 

Neither  in  Jamison  r.  Cosby,  nor  Tennessee  Hos- 
pUal  V.  Filqiuij  were  the  renewals  strictly  biennial. 
Any  renewal  at  any  time  pending  the  guardian- 
ship, not  made  in  conformity  with  a  different 
order  of  Court,  would  be  a  renewal  bond  within 
the  meaning  of   the  statute. 

The  decree  must  be  affirmed,  with   costs. 
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A.  R.  Clark  v.  A.  M.  Carlton. 

1.  Chakcert  Pleading  and  Practice.     Bill   to  ettforce  nendor'g 

lien.  ColluUral  security:  Parol  evidence  inadmissible,  token. 
Upon  bill  filed  to  enforce  a  vendor's  ilen,  parol  evidence  is  in- 
admissible to  sustain  the  deiense  by  answer  that  the  vendor 
had  received  certain  notes  in  payment  of  the  installments  of 
purchase  money  then  due,  the  defendant's  endorsements  on 
the  notes  showing  that  they  were  assigned  as  coda  tcral  se- 
curity. 

2.  Same.    Attorney's  fees.    Reference.    Where  a  deed  of  conveyance 

after  describing  the  purchase  notes  sufficiently  to  identify 
them,  retained  a  lien  on  the  land  for  the  **due  payment  of  said 
notes."  the  li«»n  will  cover  the  reasonable  fees  of  attorneys  pro- 
vided for  on  the  face  of  the  notes  for  their  oolle<;tion,  althouirli 
this  feature  of  the  notes  be  not  mentioned  in  the  deed  Evl 
dence  as  to  the  amount  of  the  fees  having  been  introduced  by 
the  complHinant  in  advance  ol  the  hearing  on  the  merits  a 
reference  at  the  hearing  to  the  Clerk  to  take  proof  and  report 
upon  them  could  not  prejudice  the  defendant,  and  would  nok 
be  error  of  which  he  could  complain. 

8.  Same.     Whether  land  sold  under  vendor's  bill  should  be  divided  not 
an  issue  on  the  fnerits.    Whether  land  sought  to  be  sold  under  a 
vendor's  bill  can  be  divided  or  should  be  sold  in  a  body  is  not  a 
matter  in  issue  on  the  merits,  and  may  be  ascertained  by  refer 
ence  after  a  hearing  on  the  merits. 

4.  Sawe.  Instant^r  reference  may  be  ordered.  Under  our  practice  the 
law  presumes  that  the  parties  litigant  are  present  in  Court  dur- 
ing the  term,  and  the  Court  may  order  a  reference  to  be  exe- 
cu.ed  instanter,  with  or  without  notlee  to  the  party  or  his  sc^ 
icitor  and  error  cannot  be  assigned  upon  the  discretionary  ac- 
tion of  the  Chanc3llor  in  this  regard,  without  showing  facts 

TuitT^^  *".  •'"^'^^'^  "^"'•"^  ^^  '*^«  discreUon  to  the 
injury  of  the  parties. 


APRIL  TERM,   1880.  453 

Clark  •.  Carlton. 

I.  Samk  CroMt-bill  Jiled  afUr  trial  term  will  nol  9Uty  hearing  of  ori- 
ginal cause.  Where  an  application  to  file  a  cross-bill  is  not 
made  until  the  trial  term,  the  Court,  while  g^nting  the  appH- 
Oiition,  may  refuse  to  stay  the  trial  of  the  original  cause,  and 
should  do  so  where  the  matte  -s  t>et  up  constitute  no  defense  to 
Ihe  relief  which  may  be  granted. 


FROM    HAYWOOD. 


Appeal  from  the  Chancery  Court  at  Brownsville. 
H.  J.  Livingston,  Ch. 

E.  J.  A  J.  C.  Read  for  Complainant. 

J.   W.   E.   MooBB   for  Defendant. 

CooPBB,  J.,    delivered  the  opinion   of    the  Court. 

On  the  10th  of  November,  1874,  the  complain- 
ant, by  his  attorney  in  fact,  and  the  defendant 
entered  into  an  agreement  in  writing,  by  which 
the  complainant  agreed  to  sell  and  the  defendant 
to  bay  a  tract  of  land  described,  at  the  price  of 
|6,500,  for  which  the  defendant  was  to  execute 
his  notes  in  equal  installments,  falling  due  on  the 
1st  of  January,  1876,  and  the  same  day  of  each 
succeeding  year  to  1881,  inclusive,  the  first  note  to 
bear  interest  at  the  rate  of  ten  per  cent,  per  an- 
num from  date.  The  defendant  further  agreed  to 
give  a  deed  of  trust  on  land  to  secure  the 
payment  of  the  two  notes  first  falling  due.  The 
form  of  the  note  was  agreed  upon,  and  the  pay- 
ment of  all  the  notes  was  to  be  secured  by  a  lien 
on   the  land   sold. 

The  complainant  lived  in  the  State  of  Illinois, 
and  this  agreement,  together  with  a  deed  in  accord- 
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ance  therewith,  and  the  form  of  the  proposed 
DOte^  was  sent  to  him  for  approval,  and  for  exe- 
cution  ot    the  deed. 

On  the  11th  of  November,  1874,  the  defendant 
sold  to  a  third  person  the  land  on  which  he  ex- 
pected to  give  a  deed  of  trast  to  secure  the  first 
two  of  his  notes,  taking  from  the  purchaser  his 
three  notes  at  one,  two  and  three  years  for  $800 
each. 

The  complainant  having  approved  the  sale,  sent 
back  his  deed  executed  in  conformity  with  the 
agreement  of  sale,  which  was  delivered  to  the  de- 
fendant, who  gave  his  notes  for  the  purchase 
money  as  agreed  upon.  But  instead  of  making 
a  trust  conveyance  to  secure  the  first  two  of  the 
notes,  according  to  the  written  agreement,  the  de- 
fendant, by  endorsement  in  writing,  assigned  the 
three  notes,  for  which  he  had  sold  the  land  to 
the  complainant,  as  collateral  security  for  the  pay- 
ment of  said  first  two  notes,  the  endorsements, 
signed  by  the  defendant,  expressly  specifying  that 
the   note   were  assigned    as   ^^  collateral   security." 

The  defendant  at  once  went  into  possession  of 
the   land   under  the   sale. 

This  bill  was  filed  on  the  1st  of  February, 
1877,  to  enforce  the  lien  reserved  in  favor  of  the 
complainant,  on  the  land  sold  to  the  defendant,  for 
the  payment  of  the  purchase  money,  the  first  two 
notes  being  then  past  due  and  unpaid,  except  a 
credit  of  $525  derived  from  the  collaterals  and 
applied   to   the   first   note. 
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Upon  a  final  hearing  the  Chancellor  rendered  a 
decree  in  favor  of  the  complainant,  and  ordered 
the  entire  land  to  be  sold  under  the  provisions  of 
the    statute.      Defendant  appealed. 

The  defense  set  up  in  the  answer  of  the  de- 
fendant was  that  the  three  notes  assigned  by  the 
defendant  to  the  complainant  were  assigned  and 
received  in  payment  of  the  first  two  of  his  own 
notes,  and  not  as  collateral  security. 

The  Chancellor  held  otherwise,  and  his  ruling 
is  made  a  ground  of   error. 

The  assignment  on  the  notes  being  in  writing, 
and  expressly  specifying  on  their,  face  that  the 
notes  were  assigned  as  collateral  security,  parol 
evidence  was  inadmissible  to  contradict  them.  But 
the  parol  testimony  leaves  not  a  particle  of  doubt 
that  the  defense  was  without  a  shadow  of  foun- 
dation, and  this,  too,  even  if  the  complainant's 
deposition  be  excluded. 

It  is  next  objected  that  the  Chancellor  erred  in 
decreeing  a  lien  on  the  land  for  the  attorney's 
fees. 

Each  of  the  defendant's  notes  for  the  purchase 
money  recites  that  it  is  for  one  of  the  payments 
on  the  land  sold  by  the  complainant  to  him,  and 
adds:  ^^ Should  this  note  be  sued  on,  I  agree  to 
pay  reasonable  attorney's  fees  for  the  collection  of 
the  same." 

The  deed  of  the  complainant  to  the  defendant, 
conveying  the  land,  after  describing  the  notes,  pro- 
vides :      ^'  It  is  hereby   expressly  agreed  and  under- 
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Btood  that  a  lien  be  and  is  hereby  expressly  re- 
tained OQ  said  land  for  due  payment  of  said 
notes/'  The  description  of  the  notes  in  the  deed 
does  not  include  the  stipulation  for  the  payment 
of  attorney's  fees,  but  it  identifies  the  notes,  and  the 
defendant  admits  that  these  were  the  notes  given 
for  the  land.  The  lien  reserved  is  for  the  pay- 
ment of  the  notes,  and  necessarily  covers  any  legal 
stipulation  therein  contained.  It  is  not  insisted  by 
the  defendant  that  the  stipulation  in  question  was 
in  any  way  illegal. 

It  is  argued  that  the  Court  erred  in  making 
in  the  decree  adjudging  the  right  of  the  parties 
a  reference  to  the  Clerk  and  Master  to  ascertain 
the  amount  of  the  fees  which  could  be  claimed 
under  this  stipulation.  The  argument  is  that  the 
proof  should  have  been  taken  in  advance  of  the 
hearing.  Strictly  the  point  is  well  taken,  although 
the  Court  would  be  slow  to  revise  the  discretion- 
ary power  of  the  Chancellor  to  allow  omissions  of 
evidence  to  be  supplied  in  the  mode  adopted. 
But  in  this  case  there  is  proof,  taken  before  the 
hearing,  of  what  would  be  a  reasonable  fee  for  a 
suit  on  these  notes,  the  proof,  made  by  one  of 
the  complainant's  solicitors,  being  in  accord  with 
the  testimony  taken  on  the  reference;  and  there 
is  no  evidence  to  the  contrary.  The  Chancellor 
might,  and  probably  ought  to  have  ruled  on  the 
point  without  a  reference,  and  the  reference  cer- 
tainly did  not  prejudice  the  defendant. 

The    reference    to    ascertain    whether    the    land 
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coald  or  coald  not  be  divided  stands  upon  a  dif- 
ferent footing.  That  was  not  an  issue  on  the 
merits,  bat  as  to  the  mode  of  sale  after  the 
merits  were  determined.  The  Chancellor  had  full 
power  to  make  .it,  and  the  order  requiring  a  re- 
port instanter  during  the  same  term,  the  Conrt 
had  the  undoubted  power  to  prescribe  the  length 
of  notice  of  the  execution  of  the  reference,  and 
that  it  should  be  served  on  the  solicitor  instead  of 
the  party.  The  law  presumes,  under  our  practice, 
that  the  party  to  a  suit  is  in  attendance  during 
the  term,  and  notice  upon  the  solicitor  is,  in 
such  case,  notice  to  him.  No  doubt,  upon  proper 
application,  the  Chancellor  would  so  exercise  the 
power  the  law  confers  upon  him  over  the  parties 
during  the  term,  that  no  injustice  should  be  done. 
'So  such  application  was  made  in  this  case.  The 
burden  is  upon  the  appellant  to  show  facts  estab- 
lishing an  abuse  of  the  judicial  discretion.  The 
exceptions  to  the  Clerk  and  Master's  report  upon 
the  reference,  where  not  frivolous,  were  based  upon 
the  mistaken  notion  as  to  the  power  of  the  Chan- 
cellor.     They  were  properly   overruled. 

At  the  term  of  the  Court  at  which  the  cause 
was  heard  by  the  Chancellor,  the  defendant  under- 
took to  file  a  cross-bill  without  permission.  Upon 
motion,  after  the  cause  was  called  for  trial,  the 
Chancellor  ordered  it  to  be  taken  from  the  files. 
The  defendant  then  moved  the  Court  for  leave  to 
file  it  as  a  cross-bill,  and  for  a  stay  of  proceed- 
ings in  the  original   cause   until  the   matters   of  the 
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cross-bill  were  ready  for  hearing.  The  Chancellor 
refused  the  motion,  but  expressed  a  willingness  to 
allow  the  bill  to  remain  on  the  files  as  an  original 
bill.  The  defendant,  during  the  progress  of  the 
trial,  twice  renewed  the  motion,  proitering,  upon 
the  last  application,  the  bill  with  an  amendment 
sworn  to  by  his  client*  The  Chancellor  disallowed 
the  first  of  these  motions,  but  on  the  last  occa- 
sion he  allowed  the  bill  and  amendment  to  be 
filed,  so  as  hot  to  delay  the  hearing  of  the 
original  cause.  He  suggested  that  if  the  defend- 
ant desired  he  might  incorporate  the  amendment 
in  his  bill,  and  file  the  same  as  an  original  bill. 
The  Chancellor  was  undoubtedly  right  in  all 
these  rulings.  It  was  in  his  discretion,  even  if 
the  application  disclosed  a  proper  case  for  a  cross- 
bill, to  refuse  to  stay  the  trial  of  the  original 
cause:  Brown  v.  Bellj  4  Hayw.,  287.  The  grounds 
of  the  proposed  bill  were  that  there  were  defects 
not  specified,  in  the  complainant's  title,  and  an  en- 
cumbrance on  the  land  which  is  specified.  A  mere 
averment    that    there    are    defects    of   title,  without 

stating  facts  from  which  the  Court  can  see  that 
defects  do  exist,  is,  of  course,  mere  sound,  signi- 
fying nothing.  But  the  authorities  are  uniform 
that  a  defect  of  title  is  no  defense  to  a  bill  to 
enforce  the  vendor's  lien :  Hurley  v.  Coleman^  3 
Head,  265;  Curd  v.  Davis,  1  Heis.,  674;  Jones  ▼. 
Fulghum,  8  Tenn.  Ch.,  200.  It  may  be  a  defense 
to  a  money  decree  for  the  surplus  after  exhaust- 
ing   the    property,    under    some    circumstances,   but 
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the  Chancellor  expressly  reserved  the  rendition  of 
a  formal  decree  until  after  a  sale  of  the  property. 
Ordinarily,  the  vendee  in  possession  under  a  deed 
must  rely  npon  the  covenants  of  his  deed:  Topp 
V.  WhUtj  12  Heis.,  175.  The  existence  of  an  en- 
cumbrance would  be  matter  for  an  original,  not  a 
cross-billy  and  could  be  of  no  avail,  except  as  a 
set-off  to  a  money  decree:  Cohen  v.  Woolard^  2 
Tenn.   Ch.,  686. 

The    Chancellor's    decree    will    be  affirmed,   with 
coBts,  and  the  cause  remanded  to  be  proceeded  in. 


E.    G.  Hicks   v.   J.  S.   Smith  et  als. 

AssiOMMKNT.  FaroU  Is  binding  (m  the  <usignar.  A  parol  assign- 
intent  of  part  of  a  lien  debt,  with  the  right  of  priority  of 
satisfaction,  is  binding  on  the  assignor. 


FROM   MADISON. 


Appeal    from    the    Chancery   Court    at    Jackson. 
H.   W.   McCoRRY,   Ch. 

J.  L.  H.  ToMLiN  and  R.  W.  Hatnbs    for  Oom- 
plainants. 
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F.  B.  Snipes,  (1.  G.  Bond  and  Campbell  k 
Jackson  for  DefendantB. 

CooPSB,  J.J  delivered  the  opinion  of  the  Court. 

On  the  26th  of  August,  1878,  B.  M.  Hicks 
sold  and  conveyed  to  J.  S.  Smith  several  tracts 
of  land  for  the  price  of  $6,250,  one-third  paid  in 
cash,  and  the  residue  secured  by  two  notes  in 
equal  installments,  at  one  and  two  years,  for  the 
payment  of  which  a  lien  was  expressly  retained 
on  the  face  of  the  deed.  In  February,  1876,  the 
greater  part  of  the^^e  notes  remained  unpaid.  At 
that  time,  one  David  Rice  held  a  judgment  against 
B.  M*.  Hicks  for  $1,182.03  and  costs,  and  was 
pressing  its  payment.  Hicks  was,  in  his  turn, 
pressing  Smith  on  his  purchase  notes  for  money 
to  meet  this  judgment.  Rice  was  at  the  same 
time  indebted  to  J.  P.  Thomas,  in  an  amount 
larger  than  the  judgment.  Under  these  '  circum- 
stances. Hicks,  who  lived  in  Dyer  county,  came  to 
Madison  county,  and  proposed  to  Thomas  that  if 
he  would  give  Rice  a  credit  on  his  indebtedness 
for  the  amount  due  upon  the  judgment,  and  take 
a  mortgage  from  Smith  on  the  land  sold  for  the 
same  amount,  he.  Hicks,  would  give  him  priority 
of  lien  on  the  land  to  the  extent  of  the  debt 
thus  secured.  Thomas  either  declined  the  propo- 
sition or  took  time  to  consider  it.  About  ten 
days  afterwards,  on  the  7th  of  February,  1876,  the 
parties  met  in  Jackson,  and  Hicks  took  Smith  and 
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Thomas  to  his  lawyer,  and  caused  a  mortgage  of 
ihe  land  from  Smith  to  Thomas  to  be  drawn  up, 
leciting  the  arrangement  in  reference  to  the  vari- 
ous debts,  and  securing  Thomas  for  the  amount  of 
the  Rice  judgment,  after  deducting  |800  paid  in 
cash  by  Smith  to  Thomas. 

On  the  2nd  of  January,  1877,  E.  G.  Hicks,  a 
brother  of  B.  M.  Hicks,  filed  the  first  of  these 
bills,  claiming  to  be  the  holder  for  the  value  of 
the  purchase  money  notes  of  Smith  for  the  land, 
and  askiig  that  the  land  be  sold  in  satisfaction 
thereof. 

On  the  3rd  of  August,  1877,  J.  P.  Thomas 
filed  the  second  of  these  bills  for  the  foreclosure 
of  his  mortgage,  making  B.  M.  Hicks  and  K.  Q. 
Hicks  defendants,  and  claiming  a  priority  of  satis- 
faction tor  his  debt. 

The  cases  were  consolidated,  and  such  proceed- 
ings were  had  that  a  final  decree  was  rendered  in 
favor  of  each  complainant  for  the  amount  of  his 
demand,  but  giving  Thomas  a  right  to  be  first 
satisfied  out  of  the  proceeds  of  the  sale  of  the 
land. 

By  consent  of  parties,  the  land  had  been  sold 
pending  the  litigation,  and  the  proceeds  of  sale 
were  insufficient  to  pay  both    debts. 

The  case  is  before  us  by  the  appeal  of  B.  M. 
and  £.    Q     Hicks. 

The  first  point  made  for  the  reversal  of  the 
decrcp  below  is  that,  even  if  B.  M.  Hicks  did  make 
a  valid   sigreement  with   Thomas  to  give  his    mort- 
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gage  debt  the  rig*it  to  be  first  satisfied  ont  of  the 
proceeds  of  sa.e  of  the  land,  the  complainaDt,  K. 
G.  HickSy  is  a  bona  fide  parchaser  of  the  original 
notes  of  Smith,  and  not  boand  by  the  agreement. 
Bnt  neither  B.  M.  Hicks  nor  E.  G.  Hicks,  in 
their  joint  answer  to  the  bill  of  Thomas,  set  up 
the  defense  that  the  latter  was  a  purchaser  with- 
out notice  of  the  complainant  Thomas'  equity. 
They  say  that  B.  M.  Hicks  was  indebted  to  his 
father  and  another  brother,  and  transferred  the 
notes,  then  long  past  due,  to  secure  the  indebted- 
ness to  the  fietther  and  brother. 

Thomas,  in  his  bill,  charged  that  the  assign- 
ment was  without  consideration,  and  intended  to 
prejudice  him  in  the  assertion  of  his  rights. 

Both  defendants  deny  the  fraudulent  intent,  and 
claim  that  the  transfer  was  made  to  secure*  valid 
indebtedness,  but  do  not  insist  upon  any  want  of 
notice  of  the  complainant's  equity.  Neither  in  the 
answer,  nor  in  the  deposition  of  B.  M.  Hicks  ie 
the  precise  amount  of  the  alleged  indebtedness  to 
his  father  and  brother  stated.  Nor  is  the  deposi- 
tion of  the  father  or  brother,  or  of  E.  Q.  Hicks 
taken.  The  father  died  before  or  pending  the 
litigation,  and  his  will,  introduced  in  evidence, 
fairly  indicates*  that  whatever  notes  of  B.  M. 
Hicks  had  been  taken  by  the  father  were  intended 
merely  as  an  evidence  of  advancements  to  be  ac- 
counted for  in  the  equal  distribution  of  the  fathered 
estate  among  his  children.  Besides,  the  supposed 
transfer  of  the  notes  bears  date  the  80th  of    Jan- 
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nary,  1876,  and  the  proof  «hows  the  possesBion 
and  control  of  the  notes  by  B.  M.  Hicke  after 
that  date. 

To  meet  this  suggestion,  the  answer  states  that 
the  transfer  was  made  on  the  80th  of  January, 
1877,  and  that  a  clerical  mistake  was  made  in  the 
year.  Bat,  in  his  deposition^  B.  M.  Hicks  states 
that  the  transfer  was  made  only  a  few  days  after 
the  execution  of  the  mortgage  of  Smith  to  Thomas, 
and  when  his  attention  was  called  to  the  fact  that 
the  mortgage  was  executed  in  February,  1876,  he 
concedes  that  there  was  a  mistake  in  the  month 
also.  The  Chancellor  was  of  the  opinion  that  these 
mistakes  were  more  numerous  than  was  exactly 
consistent  with  a  straight  tale,  and  he  declared  that 
the  transfer  was  merely  colorable.  In  this  conclu- 
sion we  fully  concur. 

The  nezt  point  made  for  reversal  is,  that  at 
the  date  of  the  execution  of  the  mortgage  to 
Thomas,  there  was  no  agreement  to  give  him  pri* 
ority  of  satisfaction.  B.  M.  Hicks  admits  that 
he,  in  his  first  application  to  Thomas  to  make  the 
arrangement,  did  propose  to  concede  to  him  such 
priority.  He  insists,  however,  that  Thomas  re- 
fused  the  offer,  and  the  final  arrangement  was 
made  between  Smith  and  Thomas,  ten  days  after- 
wards, according  to  the  answer;  a  month  or  six 
weeks  afterwards  according  to  bis  deposition. 

Thomas  testifies  that  he  did  not  refuse  the 
proposition,  and  accepted  the  mortgage,  and  gave 
Rice    a    credit    for    the    amount    thereby    secured, 
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under    the  belief   that  he  was  to  have  priority  a«- 
eording  to  B.   M.  Hicks'  proposition. 

The  proof  is,  that  Hicks  remained  until  the 
matter  was  consummated,  took  the  parties  to  his 
own  lawyer,  and  had  the  mortgage  drawn  at  his 
expense.  He  does  not  pretend  that  he  ever  for- 
mally withdrew  his  original  proposition,  or  gave 
Thomas  any  reason  to  suppose  that  he  was  not 
to  have  the  benefit  of  it  In  his  deposition, 
Hicks  expressly  says  that  Thomas  thought  that 
his  deed  gave  him   the  first  right  on   the  land. 

The  evidence  of  Smith  is  that  Hicks  told  him 
that   Thomas   was  to    have   priority  of    satisfaction. 

Under  these  circumstances,  we  concur  with  the 
Chancellor  in  thinking  that  the  whole  was  one 
transaction,  and  that  the  consummation  was  under 
the  original  proposition. 

It  is  argued  that  the  previous  conversation?  and 
parol  agreements  were  merged  in  the  mortgage, 
the  written  instrument  with  which  the  business 
was  consummated,  and  evidence  was  not  admissible 
of  the  oral  negotiations.  But  this  would  be  to 
treat  the  mortgage  as  a  writing  embodying  the 
contract  between  Hicks  and  Thomas,  which  it 
clearly  is  not.  It  was  only  an  instrument  by 
which  a  part  of  that  contract  was  carried  out. 
The  contract  between  Hicks  and  Thomas  was  never 
reduced  to   writing  at  all. 

It  has  not  been  argued  that  a  parol  contract 
may  not  be  valid,  by  which  one  mortgagee  or 
bolder  of   a  lien   on  land  for    a  sufficient  consider- 
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atioD,  waives  that  lien  in  favor  of  another  mort- 
gagee; and  whatever  may  be  the  general  rnle  on 
the  subject,  there  can  be  no  doubt  that  a  mort- 
gagee may  assign  part  of  his  debt  and  stipulate 
that  the  assignee  may  have  the  prior  right  of  sat- 
isfaction. 

The  order  in  which  the  installments  of  a  debt 
aecured  by  lien  paay  be  paid,  rests  upon  principles 
of  equity,  which  diiier  in  diflerent  States:  1  Lea, 
695. 

That  order  may,  as  between  the  immediate 
parties,  be  controlled  by  contract:  Ewing  v.  Arthur^ 
1  fiaro.,  587;  and  no  reason  occurs  why  the  con- 
tract may  not  be  in  parol ;  for  it  would  be  simply 
setting  apart  a  particular  fund  for  the  payment  of 
the  debt:  1  Ves.,  280,  477,  cited  in  Ewing  v. 
Arthur.  That  is,  in'  effect,  this  case.  And,  more- 
over, the  promise  would  be  operative  by  way  of 
estoppel   on   the  ground  of   fraud. 

The  Chancellor's  decree  will  be  affirmed  with 
costs. 

80— VOL.  4. 


466  JACKSON : 


4L4Q6 
16L  511 


Gayle  v.  State. 


T.  0.  Gaylb  V.  Thb  Statb. 

Criminal  Law.  Carrying  arms.  Qfflcers.  Officers  with  criminal 
process  to  execute  may  lawfully  go  armed,  but  Sheriffs,  Con- 
ical bles,  Tnistees,  and  other  officers  with  mere  civil  process  to 
execute,  are  liable  to  indictmeat  tor  carrying  a  pistol,  except 
as  prescribed  by  statute. 


FROM    MADISON. 


Appeal  in  error  from  the  Common  Law  Court 
of  Madison   County.      H.   W.    McCoRar,  J. 

J.  L.  H.   ToMLiN  for  Qayle. 

Attorney-General  Lea   for  the   State. 

McFarland,  J.,  delivered  the  opinion  of  the 
Court. 

The  question  in  this  case  is  whether  a  back 
tax  collector,  while  bona  fide  engaged  in  distrain- 
ing property  for  the  collection  of  taxes,  is  under 
the  exception   of   the  statute  against  carrying  arms. 

That  part  of  the  3rd  section  of  the  Act  of 
1879,  chap.  186,  material  to  be  noticed  is  as  follows: 
"The  provisions  of  this  Act  shall  not  apply  *  * 
to  any  olBBcer  or  policeman  while  bona  fide  engaged 
in  his  official  duties  in  the  execution  of  process, 
or  while  searching  for  or  arresting  criminals,  nor 
to  persons  who  may  have  been  summoned  by  such 
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officer  or  policeman  in  the  discharge  of  their  said 
duties,  and  in  arresting  criminals  and  in  transporting 
and  turning  them   over  to    the    proper  authorities." 

A  tax  collector  is  an  officer.  The  tax  list  in 
his  hands  is  such  process  as  authorizes  him  to 
distrain  the  property  of  delinquents,  and  while 
doing  so  he  is  engaged  in  the  discharge  of  his 
official  duty  in  the  execution  of  process,  and  so  it 
may  be  said  the  case  is  within  the  letter  of  the 
statute. 

Nor  would    we  be    at    liberty    to    disregard    the 

■ 

plain  language  used  upon  what  we  might  suppose 
to  be  the  better  policy  in  such  cases.  We  may, 
however,  look  to  the  general  objects  and  purposes 
of  the  Legislature,  and  adopt  a  construction  con- 
sistent therewith,  provided  it  is  not  in  conflict 
with  the  clearly  expressed  intention  of  the  Act 
itself.  All  the  recent  legislation  upon  the  subject 
has  manifested  a  strong  purpose  to  suppress  the 
pernicious  habit  of.  carrying  concealed  weapons, 
and  it  cannot  be  supposed  that  the  Legislature  in- 
tended to  extend  the  exception  to  such  an  extent 
as  impairs  the  force  of  the  prohibition,  or  to  al- 
low the  unnecessary  use  of  such  weapons.  To 
exempt  from  the  provision  of  the  Act  every  con- 
stable or  other  efficer  who  may  have  a  warrant  or 
other  mere  civil  process  to  execute,  and  every  tax 
collector  who  may  distrain  for  taxes,  and  other 
officers  in  the  execution  of  mere  civil  process, 
would  not  be  consistent  with  the  general  objecta 
of  the  law. 
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It  cannot  be  said  that  there  is  any  necessity 
for  the  use  of  arms  in  such  cases.  The  duties 
to  be  performed  do  not  need  to  be  enforced  with 
a  pistol;  while  on  the  other  hand,  in  the  execu- 
tion of  criming  process,  or  in  searching  for  or 
arresting  criminals,  there  may  be  a  real  necessity 
for  allowing  officers  to  provide  themselves  with  the 
means  of  preventing  resistance.  In  this  view, 
looking  to  the  objects  and  purposes  of  the  law, 
we  think  the  Act  should  be  construed  to  exempt 
only  such  officers  as  may  be  engaged  in  the  exe- 
cution of  criminal  process,  or  arresting  or  search- 
ing for  criminals.  The  word  "  officer,"  used  in 
the  Act,  means  officer  engaged  in  the  discharge  of 
duties  pertaining  to  the  execution  of  the  criminal 
law  or  preserving  the  public  peace.  The  connec- 
tion in  which  the  words  "officer  or  policeman" 
occur  shows  the  sense  in  which  they  were  used. 
Such  was  the  opinion  of  the  Circuit  Judge,  and 
the  judgment  of  conviction  should  be  affirmed.  A 
contrary  construction  would  allow  a  great  body  of 
the  civil  officers  of  the  State,  who  should  be  tho 
conservators  of  the  peace,  to  violate,  with  impu- 
nity the  salutary  restrictions  placed  upon  the  bal« 
ance  of   the   community. 

Affirm    the   judgment. 
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Fannie  Ttneb  et  als.  v.   Thomas  B.  Fbnnbb. 

1.  Tenants  in  Common.  Bill  for  partition.  Account  for  proJltB,  As 
an  incident  to  a  bill  for  partition,  an  account  of  profits  will  be 
ordered  where  one  tenant  has  occupied  and  used  the  entire  land, 
and  is  shown  to  have  made  a  profit  over  and  above  the  mere 
use,  and  beyond  his  share. 

S.  Samk.  Eents,  Improvements.  If  a«ob  tenant  be  charged  with 
an  occupation  rent,  and  has  cared  for  the  property  as  his  own, 
the  rent  should  be  calculated  upon  an  average  for  the  whole 
term  of  occupancy,  and  he  should  be  allowed  such  usual  repairs 
as  a  prudent  landlord  would  make  on  his  own  'property,  or 
would  allow  to  the  tenant  as  a  deduction  on  the  rent,  and  for 
the  value  of  permanent  improvements  as  an  off^t  to  the  occnpa- 
tion  rent,  unless  the  land  can  be,  or  has  be^n,  so  allotted  as  to 
include  the  improvements  in  the  share  of  the  occupying  tenant. 

3.  Statute  of  Limitations.  Will  not  run  against' note  executed, to 
a  Clerk.  The  statute  of  limitations  does  not  rnn  in  favor  of 
the  maker  or  sureties  of  a  note  executed  toa  Clerli  for  property 
sold  in  the  progress  of  a  suit  in  court,  and  while  the  note  is  in 
the  custody  of  the  law. 


FBOM   MADISON. 


Appeal    from    the    Chancery    Coart    at    Jackson, 

H.    J.    LlVINOSTON,    Ch. 

H.   E.   Jackson  for  Complainants. 

H.  W.   McCoRRT  for  Defendants. 

Cooper,  J.,  delivered  the  opinion   of  the  Court. 

In  February,  1862,  Lucy  M.  Fenner  departed  this 
life  intestate,  and  the  defendant,  Thomas  B.  Fenner, 
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one  of  her  children,  was  appointed  early  in  the 
succeeding  month  administrator  of  her  estate,  and 
qualified  as   such. 

Her  heirs  and  distributees  consisted  of  five  chil- 
dren and  a  grandchild,  the  son  of  a  deceased 
daughter,  whose  husband  also  survived.  Richard 
Fenner,  one  of  these  children,  died  on  the  2Tth  of 
May,  1862,  leaving  surviving  him  his  widow,  Fan- 
nie, and  three  children,  who  are  the  complainants 
in  this  bill.  Lucy  M.  Fenner  owned  at  the  time 
of  her  death  a  tract  of  land  of  about  250  acres, 
which  she  had  rented  to  one  of  her  sons-in-law. 
The  son-in-law  continued  to  occupy  the  land  until 
1867,  when  the  defendant  took  possession  and  oc- 
cupied it  exclusively   afterwards. 

Lucy  M.  Fenner  had  under  her  father's  will,  a 
life  estate  in  six  slaves,  with  remainder  in  her 
children.  Shortly  after  her  death,  the  owners  in 
remainder  of  these  slaves  filed  a  petition  in  the 
County  Court  for  their  sale  for  division,  and  they 
were  sold  about  the  6th,  and.  the  sale  was  con- 
firmed on  the  8th  of  May,  1862.  Four  of  the 
parties  interested  bought  one  of  the  slaves  each, 
another  was  bought  by  one  Harris,  and  the  last  by 
one  Adams.  Thomas  B.  Fenner  purchased  one  of 
the  slaves,  giving  his  note  with  security  for  the 
price,  payable  to  the  clerk  of  the  court,  and  he 
went  security  on  each  of  the  three  notes  given  by 
the  other  parties  interested,  for  the  slaves  bought 
by  them.  Adams  and  Harris  each  gave  a  note 
with    security   for   the    slave   bought   by   him. 
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Oq  the  let  of  March,  1866,  Harris  paid  his  note* 
originally  |925,  and  then  amounting  to  11,110.39, 
of  which  $693  were  paid  in  an  account  he  held 
on  Ann  M.  Fenner,  one  of  the  owners  of  the 
slaves,  and  the  residue  in  money,  for  all  of  which 
the  defendant  gave  the  Clerk  of  the  County  Court 
a  receipt.  None  of  the  other  notes  were  ever  col- 
lected, but  are  held  by  the  Clerk,  the  suit  being 
still  pending,  although  no  step  has  been  taken  in 
it,  so  far  as  appears,  since  the  payment  of  the  1st 
of  March,   1866. 

This  bill  was  filed  on  the  6th  of  October,  1874, 
by  the  widow  and  children  of  Richard  Fenner,  one 
of  the  sons  of  Lucy  M.  Fenner,  against  Thomas 
B.  Fenner,  for  an  account  of  his  administration, 
for  partition  of  the  Jand,  and  to  hold  the  defend- 
ant liable  for  the  rents  of  the  land  and  for  the 
proceeds  of  the  sale  of  the  slaves. 

The  bill  stated  that  no  administration  had  ever 
been  had  in  this  State  on  the  estate  of  Richard 
Fenner,  who  had  resided  with  his  family  in  the 
State  of  Mississippi,  and  asked  that  an  administra- 
tor be  appointed   under  the  statute,  if  necessary. 

In  the  progress  of  the  suit,  so  much  of  the  bill 
as  sought  an  account  of  the  defendant's  adminis- 
tration  of  his  mother's  estate  was  abandoned,  and 
the  land  was  partitioned  to  the  satisfaction  of  the 
parties. 

The  contest  was  narrowed  down  to  the  ques- 
tion of  the  liability  of  the  defendant  for  the  rents 
of   the  land,   and  the  proceeds  of  the    sale    of   the| 
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slaves.  An  accoant  was  taken  in  the  Court  below 
upon  a  general  reference,  without  adjudicating  any 
of  the  rights  of  the  parties,  to  which  exceptions 
were  filed  by  both  sides. 

The  Chancellor  acted  upon  these  exceptions,  ad- 
judged the  rights  of  the  parties,  and  again  re* 
ferred  the  cause  to  the  Master  to  re-cast  the 
accounts  in  conformity  therewith. 

Both  parties  appealed. 

A  demurrer  was  filed  by  the  defendant  in  the 
form  of  a  general  demurrer  to  the  whole  bill,  as- 
signing various  causes,  some  of  which  went  to  the 
whole  bill,  and  some  to  particular  parts.  It  is  too 
clear  for  argument,  however,  that  the  complainants, 
through  the  personal  representative  of  their  husband 
and  father,  whose  appointment  was  asked  for  in  con- 
formity with  the  statute,  were  entitled  to  an  ac- 
count of  the  defendant's  administration  with  a  view 
to  the  recovery  of  their  distributive  shares,  no  ob- 
jection being  taken  to  this  relief  for  want  of 
parties.  Kone  of  the  causes  assigned  met  this 
equity,  and  the  demurrer  being  bad  in  part  was 
bad  altogether.  The  objection  of  multifariousness 
was  taken,  but,  by  statute,  the  uniting  in  one  bill 
of  several  matters  of  equity,  distinct  and  uncon- 
nected, against  one  defendant  is  not  multifarioas- 
ness :    Code,  sec.  4827. 

The  demurrer  was  properly   overruled. 
'   The  bill  seeks  to   charge  the  defendant  with  the 
rents  of   the  land    while    in    the    occupation  of   his 
brother-in-law,  who  had  been  put  in    possession  by 
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the  intestate,  and  also  for  rente  during  his  own 
occupation.  It  does  appear  that  the  defendant, 
after  his  mother's  death,  took  the  notes  of  the 
brother-in-law  for  the  rents,  and  made  some  col- 
lections. To  the  extent  of  his  actual  collections, 
he  is  clearly  bound  to  account  to  the  complainants 
for  their  share.  There  is  no  ground  for  hold- 
ing him  liable  beyond  these  collections,  the  tenant 
being  shown  to  have  been  insolvent,  and  to  have 
taken   the  benefit  of  the  bankrupt  law. 

The  authorities  are  not  in  accord  upon  the  point 
of  the  liability  of  one  tenant  in  common  to  his 
co-tenants  for  the  use  and  occupation  of  the  com- 
mon property.  We  have  a  strong  intimation  that 
such  liability  exists  at  law  in  this  State  in  the 
opinion  delivered  by  Totten,  J.,  in  Blanton  v.  Van- 
zanty  2  Swan,  276.  And  the  right  to  an  account 
seems  to  be  generally  conceded  in  equity  as  an 
incident  to  a  bill  for  partition :  1  Story  Eq.  Jur., 
sec.  655;  Hitchcock  v.  Skinner ^  1  Hofi.  Ch.,  21; 
BcLckler  v.  Farrow^  2  Hill.  Ch.,  Ill;  Pascoe  v.  Swan^ 
27  Beav.,  508.  The  mere  fact  of  one  tenant 
having  occupied  the  property  will  not  of  itself 
make  him  liable  for  an  occupation  rent.  The 
effect  of  such  a  rule  would  be  that  one  tenant  in 
common,  by  keeping  out  of  the  actual  occupation 
of  the  premises,  might  convert  the  other  into  his 
bailiff,  and  prevent  him  from  occupying  them  ex- 
cept upon  the  terms  of  paying  rent:  Lorimer  v. 
LorimeTy  5  Mad.,  368;  Henderson  v.  Eason^  2  Ph., 
308.      It    must    be     distinctlv    shown    that    he    has 
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made  a  profit  over  and  above  the  mere  use,  and 
beyond  his  share.  It  is  the  actual  receipt  of 
such  excess  which  creates  the  liability ;  and,  as 
the  claim  is  not  of  strict  legal  right,  if  he  is 
charged  with  an  occupation  rent,  he  should  be 
allowed  such  usual  repairs  as  a  prudent  landlord 
would  make  on  his  own  property,  or  allow  to  the 
tenant  as  a  deduction  from  the  rent,  and  for  per- 
manent improvements,  as  an  ofiset  to  the  occupa- 
tion rent.  TeasdaU  v.  Sanderson^  33  Beav.,  534; 
Hall  V.  Piddocky  6  C.  E.  Green,  311 ;  Eespass  v. 
Breckinridge,  2  A.  K.  Mar.,  581 ;  Conklin  v.  Conkliny 
3   Sandf.    Ch.,   64. 

The  same  end  may  sometimes  be  attained  by 
allotting  the  land  so  as  to  make  the  occupying 
tenant's  share  include  the  improvements:  St.  Felix 
V.  Rankin^   3   Edw.    Ch.,   323 ;    Brookfield  v.   Williams^ 

1  Qr.  Cb.,  341;  Dean  v.  O'Meara,  47  111.,  120; 
Sneed  v.  Atherton^  6  Dana,  276.  These  principles 
are   recognized   by  this  Court  in  Coleman  v.  Pinkard, 

2  Hum.,    191. 

The  defendant  did  occupy  the  land  in  contro- 
versy, and  receive  the  entire  profits  from  1867,  and 
it'  appears  that  these  profits  were  in  excess  of  his 
interest  in  the  land.  He  had  purchased  and  owned 
four-si xthj  of  the  land,  and  seems  to  have  culti- 
vated, improved  and  managed  it  as  if  it  were  aJ- 
logether   his   own. 

There  were  about  120  acres  of  cleared  land  fit 
for  cultivation,  though  all  of  this  land  was  not 
kept   under   cultivation   every  jear.      Pofore   the   de- 
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fendant  went  into  posBession,  the  land  had  rented 
for  $250  each  year,  until  the  year  or  two  im- 
mediately preceding,  when  it  rented  for  fSOO.  For 
a  series  of  years  of  varying  seasons,  where  the 
land  was  not  caltivated  to  its  utmost  capacity, 
the  latter  figares  are  a  fall  rent.  The  Clerk 
and  Master  erred,  therefore,  in  charging  the 
defendant  with  S850  a  year.  Interest  in  such 
cases,  where  |no  demand  has  been  made  before 
suit  brought,  is  not  a  matter  of  right,  and  ought 
not  to  be  allowed  during  the  war,  the  complainants 
then  being  within  the  Confederate  lines,  and  the 
land  and  the  defendant  within  the  Federal  lines. 
On  the  other  hand,  no  interest  should  have  been 
allowed  on  the  value  of  the  permanent  improve- 
ments. The  result  of  these  changes  will  be  to  re- 
duce the  balance  found  by  the  Clerk  and  Master. 
We  find  that  the  amount  due  as  of  this  date  will 
be  about  $650,  and  we  fix  upon  that  sum  as  a 
near  approximation  to  the  true  amount  without 
further   account. 

It  was  agreed  by  the  parties  that  the  sale 
of  the  negroes  by  the  Clerk  of  the  County 
Court  was  duly  reported  and  confirmed  on  the 
8th  of  May,  1862,  and  the  title  of  the  slaves 
divested  out  of  the  owners  and  vested  in  the  pur- 
chasers by  the  same  decree.  It  was  further  agreed 
that  the  cause  in  which  the  sale  was  made  is  un- 
disposed of,  and  still  pending;  that  the  note  given 
by  the  defendant,  and  the  notes  on  which  he  be- 
came   security,   are   unpaid,   the    makers   of   the   last 
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three  notes  being  either  dead  or  non-residents  of 
the  State;  and,  farther,  in  order  to  avoid  the  ne- 
cessity and  expense  of  separate  proceedings  in  the 
County  Conrt  to  enforce  the  collection  of  the 
notes,  or  the  necessity  of  complainants  amending 
their  bill,  that  complainants,  or  either  of  them, 
may,  to  the  extent  of  their  interests  in  said  notes 
or  the  fund  they  represent,  have  the  same  included 
in  the  account  herein  ordered,  and  charge  the  de- 
fendant as  the  joint  maker  of  said  notes,  with 
the  amount  of  their  share  or  interest  in  the  same, 
provided  the  defendant  could  be  made  liable  there- 
on by  any  appropriate  proceedings  against  him  for 
the  payment  thereof  in  the  County  Court,  subject, 
by  way  of  exceptions  to  the  charge,  to  any  de- 
fense which  the  defendant  conld  make  against  the 
payment  of  said  notes  under  proper  proceedings  in 
the   County   Court  for  their  collection. 

This  Court  has  held  that  the  statute  of  limita- 
tions does  not  run  in  favor  of  the  maker  or 
sureties  of  a  note  executed  to  the  Clerk  for. prop- 
erty sold,  or  other  sufficient  consideration,  in  the 
progress  of  a  cause,  and  while  the  note  is  in  the 
custody  of  the  law:  Owen  v.  Ndson^  Dec.  Term, 
1874,  at  Nashville,  cited  in  Oold  v.  Bush^  4  Bax., 
679.  The  reason  is,  that  the  parties  to  such  in- 
struments by  their  execution  and  delivery  to  the 
Court,  become  parties  to  the  suit,  so  that  proceed- 
ings may  be  taken  against  them  without  notice, 
and  they  may  appear  and  defend,  and  have  the 
benefit  of    proceedings  for  the  correction   of   errors. 
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In  this  view,  the  original  suit  in  the  County  Court 
being  still  pending  and  the  notes  themselves  in 
eustodia  legUj  the  right  of  any  party  interested  in 
the  proceeds  of  the  sale  of  the  slaves  to  go  into 
the  County  Court  and  enforce  the  collection  of  the 
notes  seems  to  be  clear,  unless  there  is  something 
else  in  the  case  which  will  enable  the  defendant  to 
resist  their    payment. 

The  defendant  says,  in  his  deposition,  there 
being  no  other  evidence  on  the  subject,  that 
there  were  six  negroes,  and  the  parties  interested 
agreed  each  to  buy  a  negro,  and  thus  easily  ar- 
range the  matter  among  themselves.  One  of  the 
parties,  Ann  M.  Fenner,  was  indebted  to  N.  6. 
Harris,  and  agreed  that  he  might  buy  her  negro 
and  pay  himself  out  of  the  proceeds.  Harris  did, 
accordingly,  buy  one  ot  the  negroes,  and  give  his 
note  for  the  price,  and  defendant,  having  bought 
his  sister's  interest,  settled  with  Harris  on  the  1st 
of  March,  1866,  taking  up  Harris'  debt  against  his 
sister,  which  the  latter  had  agreed  to  receive  in 
part  consideration  for  her  share.  "My  brother 
Richard,"  says  the  witness,  "was  in  the  army  at 
Corinth  at  the  time,  and  could  not  get  here  to  the 
sale,  and  wrote  me  word  to  buy  him  the  girl, 
Polly,  which  I  did  for  him.  Some  month  or  two 
after  the  sale  he  came  home  sick,  and,  as  he  could 
not  send  the  negro  to  his  house,  in  Mississippi,  he 
asked  me  to  take  her,  and  he  would  take  the 
Adams  note  instead  of  the  girl,  to  which  I  agreed. 
I    took    and    kept    the    girl." 
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Unfortunately,  or  perhaps  fortunately  for  the 
defendant,  he  had  stated  in  his  answer  that  Kichard 
Fenner  had  sent  word  to  have  a  negro  bought  for 
him,  but,  the  other  heirs,  not  caring  to  assume 
the  responsibility,  did  not  do  so,  and  one  Adams 
purchased  the  other  negro,  and,  as  respondent  sup- 
poses,  complied   with  the   terms  of  sale. 

Adams'  note,  with  security,  is  produced  by  the 
Clerk,  showing  that  the  terms  of  sale  were  com- 
plied with  by  him.  And  the  defendant,  in  answer 
to  the  very  next  question  put  to  him,  as  a  wit- 
ness, says,  "I  mean  that  Adams  bought  the  negro 
which  I  was  to  buy,  he  paying  or  bidding  more 
than  I  was  willing  to  pay,  and  he  (meaning  Rich- 
ard Fenner)  agreed  to  take  that  note  instead  of 
the  negro   girl/* 

The  witness  does  not,  however,  explain  what  he 
means  by  saying  that  he  took  and  kept  the  girl. 
The  sale  of  the  slaves  was  on  the  5th  of  May^ 
1862,  and  the  defendant  says  elsewhere  in  his  depo- 
sition that  Richard  Fenner  died  early  in  June,  the 
bill  says  the  27th  of  May,  1862.  •  It  is  very  clear 
that  time  has  obscured  the  defendants  recollection, 
and  that  Richard  Fenner  made  no  arrangement  on 
the  subject.  But  if  he  ever  did  agree  to  take  the 
Adams  note  it  was  an  agreement  never  carried  out, 
not  binding  for  want  of  consideration,  and  because 
not  made  with  the  parties  having  a  right  to  con- 
trol  the  Adams  note.  The  witness  admits  that  he, 
and  perhaps  the  husband  of  one  of  his  sisters,  were 
alone    present    at    the  alleged    conversation.       There 
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is  nothing  in  the  statements  of  the  witness  to  har 
the  father,  if  alive,  or  his  representatives  from 
claiming  his  proportion   of  the  proceeds  of  sale. 

His  share  would  be  one-sixth.  The  Adams 
note  has  never  been  collected,  and  as  the  defendant 
is  no  more  in  fault  for  the  failure  to  collect  it 
than  any  of  the  other  parties,  he  cannot  be  held 
liable  for  any  part  of  it.  Nor  can  he  be  held 
liable  for  so  much  of  the  Ilarris  note  as  was  paid 
in  the  account  of  Ann  M.  Fenner.  To  this  ex- 
tent, the  consideration  was  paid  to  her,  although 
through  the  hands  of  the  defendant,  and  she  is 
not  before  the  Court  so  as  to  enable  the  Court  to 
adjust  the   equities   between   the   parties. 

The  complainants,  as  we  have  already  seen,  re- 
sided within  the  Confederate  lines  during  the  war, 
and  the  defendant  within  the  Federal  lines,  and 
no  interest  ought  to  be  charged  against  him,  ex- 
cept such  interest  as  may  have  been  included  in 
the  payment  made  to  him  by  Harris,  up  to  the 
1st  of  July,  1865. 

It  appears  in  the  record  that  Richard  Fenner 
became  a  purchaser  of  personal  property  at  the  ad- 
ministration sale  of  the  defendant,  and  it  was  the 
fact,  no  doubt,  that  his  liability  in  this  regard  ex- 
ceeded his  share  of  those  assets  that  occasioned  the 
abandonment  of  the  administration  account.  The 
defendant  has  long  since  became  liable  for  the 
amount  due  to  the  distributees  by  reason  of  this 
note.  He  ought,  under  the  circumstances,  to  have 
a  credit  in  this  account  for  any   excess   of  Richard 
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Fenner's  debt  over  his  share  of  the  personal  es- 
tate. Strictly  speaking,  the  notes  for  the  sale  of 
the  slaves  could  only  be  enforced  in  the  name  of 
a  personal  representative  of  Richard  Fenner.  He 
was  a  non-resident  of  the  State  at  his  death,  and 
there  has  been  no  one  in  this  State  against  whom 
snit  could  have  been  brought  to  enforce  the  collec- 
tion of  the  claim  held  by  the  defendant  against 
him.  The  action  was  not  barred  at  the  time 
when  the  act  of  1865,  chap.  10,  sec.  8,  (Code, 
sec.  27626,)  was  passed.  By  this  act  the  time  of 
absence  or  residence  out  of  the  State  is  not  to  be 
counted  as  any ,  part  of  the  time  limited  for  the 
commencement  of  the  action.  The  amount  of 
Richard  Fenner's  purchases  was  $502.90.  The  share 
of  his  representatives,  was  found  by  the  Master,  on 
the  15th  of  December,  1876,  calculating  interest  on 
the  debits  and  credits  to  that  date,  to  be  1856.10. 
By  calculating  interest  on  the  former  sum  from 
the  date  of  sale,  or  expiration  of  the  credit  given 
without  interest,  to  that  date,  and  deducting  the 
latter  sum,  the  remainder,  with  interest  from  the 
15th  of  December,  1876,  to  the  date  of  ascertaining 
the  defendant's  indebtedness  on  the  slave  notes, 
would  be  a  proper  credit  to  be  deducted  from  the 
latter  debt. 

The  Chancellor's  decree  will  be  reversed,  and  a 
decree  entered  in  accordance  with  this  opinion,  and 
a  reference  made  to  the  Clerk  to  recast  the  ac- 
counts as    directed. 

The  defendant  will   pay  the  costs. 
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Thb  Statb  for  use  B.  T.  Portik  v.  T.  D.  Cobb  et  al. 

BzKMrTiON.  Commissioner's  costs.  Costs  taxed  in  favor  of  a  com- 
missioner  for  partition  of  lands,  and  collected  by  execution,  are 
not  exempt  in  the  officer's  hands  from  application  by  him  to 
the  satisfaction  of  a  fl.  fa.  in  his  hands  against  the  party  for 
costs  iu  another  case. 


FilOM     LAUDKRDALB. 


Appeal  in  error  from  the  Circuit  Court  of 
Lauderdale   County.      T.  J.  Flippin,  J 

W.  E.  Lynn  for  Porter. 

Thomas  Bteelb  for  Cobb. 

McFABLANDy  J.f  delivered  the  opinion  of  the 
Court. 

Porter  waa  appointea  a  commissioner  in  a 
County  Court  proceeding  for  the  partition  of  land, 
and  pondered  eervices  for  which  he  was  entitled  to 
(16,  which  sum  was  taxed  in  his  favor  in  the  bill 
of   costs. 

Cobb,  the  Sheriff,  collected  the  costs  under  ex- 
ecution, including  the   sum   due  Porter. 

About  the  same  time  there  came  to  Cobb's  hands 
an  execution  against  Porter  from  the  Supreme  Court, 
and  Cobb  satisfied  the  eame  by  applying  thereto 
81— Vol.   4 


482  JACKSON : 


Porter  •.  Cobb. 


$18.98  of  the  money  in  his  hands  belonging  to 
Porter,  as  before  stated,  and  paid  over  the  bal- 
ance. 

Porter  brings  this  suit  to  recover  the  $18.98, 
and  alleged  that  Cobb  had  no  right  to  apply  it 
to  the  satisfaction  of  the  execution,  because  it  was 
exempt  under  the  Act  of  1870-71,  T.  ft  S.  Code, 
sec.  2107a,  which  enacts  that  ^^  There  shall  be  ex- 
empt from  execution,  attachment  or  garnishment 
thirty  dollars  of  the  wages  of  mechanics  or  other 
laboring  men." 

Porter  was  a  Justice  of  the  Peace,  engaged 
also  in  the  practice  of  law  before  Justices  of  the 
Peace,  under  license,  and  was  also  a  fietrmer  and 
labored  upon  a  farm,  and,  to  use  his  own^  lan- 
guage, *^had  a  tight  time"  to  make  a  living  with 
all  he  could  do,  his  family  consisting  of  himself, 
wife  and  one  daughter. 

Without  undertaking  to  define  what  class  of 
laboring  men  fall  within  the  statute  above  referred 
to,  or  what  wages  are  exempt,  we  hold  that  the 
exemption  does  not  apply  to  the  present  case. 

2nd,  It  is  argued  that  the  money  was  exempt 
upon  the  principle  that  the  salaries  of  public  of* 
ficers  are  exempt,  as  held  in  the  case  of  the  Bank 
of  Tennessee   v.   Dibrelly   3   Sneed,   879 

We  are  of  opinion,  however,  that  this  principle 
does  not  apply  to  the  present  case. 

The  judgment  against  the  plaintiff  will  be  af- 
firmed. 
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John  D.  ^abkaht  v.  Thb  Siatb. 

OwauaAL  Jj£W.  '  Oarryinff  pUtoh  Fltke  and  in^risonmenU  Imprlson* 
ment  for  anlawfally  carrying  pistols  is  within  tb6  discretion 
of  the  Court  trying  the  case,  and  this  Court  will  not  interfere 
to  remit  imprisonment  Imposed  in  such  cases,  except  where  a 
gross  abuse  of  this  discretion  is  shown. 

Under  Code,  sec  5251,  Courts  rendering  final  judgment  have  no 
power  to  remit  fines  where  the  amount  of  the  fine  is  fixed  by 
statute,  as  in  the  case  of  unlawful  carrying  arms. 


FROM    LAUDERDALE. 


Appeal  in  error  from  the  Circuit  Court  of 
Lauderdale  County.     T.  J.    Flippin    J. 

Btbelb  &  Steele  for  Tarrant. 

Attorney-General  Lea  for  The   State. 

■ 

McFarland,  J.,  delivered  the  opinion  of  the 
Court. 

The  plaintiff  in  error  was  convicted  under  the 
Act  of  1879,  chap.  186,  of  carrying  a  pistol ;  was 
adjudged  to  pay  a  fine  of  1^50  and  the  costs,  and 
to  he  imprisoned  ten  days  in  the  county  jail,  and 
also  required  to  enter  into  recognizance  to  keep 
the  peace.  He  complied  with  the  latter  require- 
ment, and  thereupon  moved  the  Court  to  remit  the 


41483 
12L407 


484  JACKSON : 


Tarrant  v.  State. 


fine    and    imprisonment^    which,    being    refused,    he 
has  appealed   in   error. 

It  is  not  insisted  that  there  is  any  error  in  the 
judgment  of  conviction;  but  it  is  argued  that  the 
guilt  is  only  technical ;  that  the  pistol  was  carried 
at  the  time  in  selt-defense,  and  that  the  Judge 
below  improperly  exercised  his  discretion  in  making 
imprisonment  part  of  the  punishment,  and  also  in 
refusing  to    remit  the  fine. 

The  Act  under  which  this  punishment  was 
made,  in  terms  provides,  that,  upon  conviction,  the 
ofieuder  ^^  Shall  be  fined  $50  and  imprisoned  in 
the  county  jail  of  the  county  where  the  offense 
was  committed,  the  imprisonment  only  in  the  dis- 
cretion  of   the   Court." 

We  may  concede  it  was  in  the  discretion  of 
the  Judge  below  to  remit  the  imprisonment,  as  it 
was  within  his  discretion  to  make  imprisonment 
part  of  the  punishment  or  not  as  he  might  deem 
proper. 

It  is  doubtful  whether  an  appeal  to  this  Court 
can  be  sustained  alone  ior  the  f)urpose  of  revising 
his  discretion  in  this  respect.  We  have  in  one 
or  two  instances  exercised  the  power  of  releasing 
the  imprisonment,  but  with  great  doubt  as  to  pro- 
priety  of   doing  so. 

But,  conceding  that  the  power  exists,  its  exer- 
cise in  cases  of  this  character  would  be  unwise 
and  injudicious. 

The    Legislature,  by  the    recent  Act    referred    to, 
has    increased    the    punishment    for    these    offenses. 
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thereby   manifestiDg   a    decided   purpose   to    suppress 
the   crime. 

We  have  no  incliDation  to  defeat  the  legislative 
intent  in  this  respect — ^it  is  certainly  not  our  doty 
to  do  so.  Matters  of  'this  character  are  properly 
left  to  the  sound  discretion  of  the  Judges  below, 
who  are  in  a  better  condition  to  act  properly  in 
this  respect  than  we  can  be,  and  we  cannot  con- 
demn them  for  exercising  their  discretion  in  a 
manner  calculated  to  suppress  the  ofienses.  To 
interfere  with  the  exercise  of  their  sound  discre- 
tion in  this  respect,  would  tend  to  embarrass  the 
administration  of  the  criminal  law,  and  defeat  the 
objects  had  in  view  by  the  Legislature.  However, 
we  do  not  say  what  we  would  do  if  a  case  of 
very  great  abuse  of  discretion  by  the  Judge  below 
was  before  us.  It  does  appear  that  the  plaintiff 
in  error  in  this  case  was  apparently  acting  in  self- 
defense,  and  that  his  character  was  good,  but  we 
decline  to  interfere.  The  matter  may  still  be 
under  the  control  of  the  Court  below,  where  the 
cause  is  remanded  for  the  execution  of  the  judg- 
ment,  and  the   application   may  then  be   renewed. 

As  to  the  application  to  remit  the  tine,  we 
have  held  that  the  Court  below  had  not  the  power 
in  a  case  of  this  character.  It  is  true  that  sec. 
5251  of  the  Code  gives  the  courts  rendering  final 
judgments  the  power,  for  good  cause,  to  release  finep 
and  forfeitures  due  the  State;  but,  in  these  cases, 
where  the  amount  of  the  fine  is  fixed  by  the 
statute,   it    would    be    a    clear    evasion    of    the    law 
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for  the  Court,  after  adjadgiDg  the  fine  fixed  by 
law,  to  at  oDce,  without  any  other  cause  ahown 
than  the  merits  of  the  case,  remit  it.  This  would 
be  an  attempt  to  observe  the  form  of  the  law, 
and  at  the  same  time  wholly  avoid  its  spirit  and 
force. 

Affirm   the  judgment. 


Latta  et  al  v.  Sarah  E.  Sumbbow,  adm'x,  et  al. 

1.  Administratiok.  Insolvent  estates.  Statute  of  limitations.  The 
failure  to  file  a  claim  in  an  insolvent  proceeding  within  two 
years  and  six  months  from  the  grant  of  administration,  wUl 
not  of  Itself  be  a  bar  where  a  separate  suit  has  been  brought  in 
due  time  and  prosecuted  to  Judgment. 

S.  Saioe.  Same.  Same.  Upon  the  filing  of  an  insolvent  bill  in 
Chancery  the  Chancellor  may  enjoin  the  further  prosecution  of 
pending  suits,  and  a  Judgment  talcen  in  violation  of  the  injunc- 
tion is  not  conclusive  evidence  of  the  claim,  but  the  claim  la  not 
for  that  reason  alone  to  be  rejected. 

8.  Case  modified.  Martin  v.  Blakemore,  6  Hels.,  60  :  in  accord  Bibb 
and  Hudson  v.  Tarkingtan^  2  Lea.  21. 


T&OM   LAUDBRDALB. 


Appeal     from    the    Chancery    Court    at    Bipley^ 
H.  J.  Livingston,   Ch. 
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Thomas  Stbblb  for  Complainants. 

Ltnn,  Oldham  &  Connor  for  Defendants. 

MoFabland,  J.y  delivered  the  opinion  of  the 
Conrt. 

Thi:  is  an  insolvent  bill  and  comes  before  us 
upon  the  appeal  of  Jo.  W.  Enochs,  whose  claim 
was  disallowed.  Jesse  M.  Sumerow  died  intestate 
in  Lauderdale  County,  and  Sarah  £.  Sumerow  was 
appointed  administratrix  of  his  estate,  and,  on  the 
Ist  of  April,  1876,  suggested  the  insolvency  of  the 
estate  to  the  Clerk  of  the  County  Court. 

On  the  7th  of  July,  1877,  the  present  bill  was 
filed  by  the  complainants  in  behalf  of  themselves 
and  all  other  creditors  of  the  estate,  who  might 
come  in  and  make  themselves  parties,  for  the  pur- 
pose of  administering  the  estate  as  an  insolvent  es- 
tate  in  the  Chancery  Court,  making  the  necessary 
allegations  to  give  the  Court  jurisdiction. 

At  the  May  term,  1878,  the  Chancellor  pro- 
nounced a  decree  adjudging  that  the  bill  was  prop- 
erly filed,  and  <^ sustaining"  it  as  an  insolvent  bill, 
transferring  the  administration  from  the  County  to 
the  Chancery  Court,  and  ^^  enjoining ''  all  suits  at 
iaw  and  other  suits  "in  equity,"  and  requiring  all 
.reditors  to  come  in,  file  their  claims  and  have 
themselves  made  parties  within  five  months,  and 
at  the  same  time  referred  the  cause  to  the  Master 
for  a  general  account. 
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Notice  of  this  decree  was  ordered  to  be  pub- 
lished for  four  successive  weeks  in  a  newspaper, 
which  was  done. 

In  1S72  James  W.  Enochs  filed  his  bill  in  the 
Chancery  Court,  at  Dyersburg,  for  a  settlement  of 
a  partnership  between  himself  and  Jesse  M.  8ume- 
rowy  who,  being  then  alive,  appeared  and  answered 
the  bill  in  person.  The  cause  progressed  and  was 
still  pending  when  said  Sumerow  died,  and  it  was 
revived  against  the  said  Sarah  E.  Sumerow,  admin- 
istratrix, at  the  August  term,  1876. 

Subsequently  a  decree  for  an  account  was  ren- 
dered,  which  was  affirmed  in  this  Court  at  the 
April  term,  1878,  and  the  cause  remanded,  and  a 
final  decree  was  rendered  on  the  2Ist  of  April, 
1879,  in  favor  of  the  complainant  for  $1,096.20  and 
costs,  which  was  ordered  to  be  certified  to  the 
County  Court  of  Lauderdale  County,  the  decree 
reciting  that  the  insolvency  of  the  estate  had  been 
suggested  in  that  Court.  Soon  after,  on  the  27th 
of  May,  1879,  the  decree  was  presented  by  petition 
in  the  present  cause  by  the  said  James  W.  Enochs^ 
Rupert  Levy  and  Jo.  W.  Enochs,  in  which  it  is 
represented  that  the  claim  belongs  to  the  said  Jo. 
W.  Enochs,  to  whom  it  has  been  assigned  by  Levy^ 
the  assignee  in  bankruptcy  of  the  original  com- 
plainant, in  that  cause,  James  W.    Enochs. 

It  is  further  stated  in  the  petition  that  the 
cause  was  prosecuted  in  the  Chancery  Court,  at 
Dyersburg,  by  the    consent,    express  or  implied,   of 
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the  parties  on  both  sideB,  for  the  purpose  of  set- 
tling the  rights  of  the  parties  without  notice  of 
the    insolvency    of    the    estate;    that    in    fact    they 

knew  nothing  of  the  pendency  of  the  present  in- 
solvent bill;  that  the  adniitiistratriz  permitted  the 
cause  to  proceed  without  notice  or  suggestion  that 
such  a  bill  had  been  filed ;  that  the  final  decree 
in  the  cause  was  drawn  by  one  of  the  complain- 
ants and  solicitors  in  the  present  cause;  that  the 
lands  have  been  sold  under  a  decree  in  the  cause, 
but  the  fund  has  not  been  collected^,  and  of  course 
has  not  been  distributed,  nor  has  a  pro  rata  been 
declared. 

An  order  was  entered  making  petitioners  parties, 
and  referring  the  claim  to  the  Master  for  a  report. 

The  Master  reported,  rejecting  the  claim,  setting 
forth  as  his  reasons  the  facts  hereinbefore  stated, 
and  concluding  that  as  the  claim  had  not  been 
filed  either  in  the  County  Court  or  in  the  Chan- 
cery Court  within  two  years  and  six  monts  from 
the  qualification  of  Sarah  E.  Bumerow,  as  admin- 
istratrix— the  petitioners  being  residents  of  the 
State — and  the  complainants  in  this  bill  and  said 
administratrix  relying  upon  the  statute  of  limita- 
tions, the  claim  should  on  this  ground  be  rejected. 
This  report  was  sustained  by  the  Chancellor,  and 
the  petitioner,  Enochs,   has   appealed. 

We  think  the  decree  is  erroneous.  It  is  well 
settled  that  the  statute  of  two  and  three  years  in 
favor  of  personal  representatives  applies  as  well  to 
claims    against    an    insolvent    estate    as    any    other. 
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and  unless  suit  be  brought  within  the  time  lim- 
ited, or  excused  by  request  for  delay,  the  demand 
will  be  barred.  .After  suggestion  of  insolvency 
and  notice,  or  the  filing  of  an  insolvent  bill,  cred- 
itors who  have  not  previously  sued  can  only  prose- 
cute their  claims  by  filing  them  and  becoming  par- 
ties in  the  insolvent  proceeding  in  the  mode  pointed 
out  by  the  statute.  This  then  becomes  the  only 
mode  in  which  they  can  sue,  and  their  claim  must 
in  this  mode  be  made  within  the  time  prescribed 
by  law,  that  is,  within  the  period  of  limitation  for 
suits  against  administrators  or  executors,  two  years 
and  six  months  for  residents,  and  three  years  and 
six  months  for  non-residents.  But,  where  suits 
have  already  been  brought  within  the  time,  and 
before  suggestion  of  insolvency  or  the  filing  of  an 
insolvent  bill,  the  question  of  the  statute  of  limita- 
tions is  at  an  end,  for  there  is  but  the  one  statute, 
and  the  creditor  having  complied  with  its  require- 
ments his  claim  is  saved  from  the  bar,  he  is  not 
required  to  bring  another  suit,  if  his  first  is  right- 
fully brought. 

Section  2876  of  the  Code,  in  the  chapter  relat- 
ing to  insolvent  proceedings  in  Chancery,  enacts 
that  all  creditors  who  fail  to  bring  suit  or  come 
in  under  these  proceedings  within  ^^the  time  pre- 
scribed by  law,"  shall  be  barred.  "The  time  pre- 
scribed by  law"  meaning  the  statute  of  limitations. 
That  is  to  saj','  creditors  who  have  not  previ- 
ously sued  must  sue  by  coming  in  the  insolvent 
proceeding  within  the  time.     Where,  however,  suits 
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have  been  previously  brought  and  are  pendiDg, 
there  is  no  new  statute  by  which  they  are  to  be 
barred  for  failing  to  file  the  claim  in  the  insolvent 
proceeding  within  the  time  limited  after  the  quali- 
fication of   the  personal  representatives. 

Where  the  insolvent  proceeding  is  conducted  in 
the  County  Court,  suits  pending  at  the  time  of  the 
suggestion  of  insolvency  are  allowed  to  proceed  to 
judgment,  then  to  be  certified  to  the  County  Court. 
The  suggestion  of  insolvency  and  advertisement 
operates  of  itself  as  an  injunction  against  bringing 
new  suits,  but  not  against  the  prosecution  of  pend- 
ing suits:    Code,  sees.   28S2,  2838. 

Where,  however,  an  insolvent  bill  is  filed  the 
Chancellor  may  enjoin  the  prosecution  of  pending 
suits  or  order  them  dismissed,  and  require  all  cred- 
itors to  have  their  claims  adjudicated  in  the  one 
proceeding,  if,  in  his  opinion,  it  is  proper  to  do 
so.  Or,  on  the  other  hand,  he  may  allow  the 
separate  prosecution  of  such  suits  as  may  seem 
most  convenient,  or  rather,  such  as  it  may  seem 
to  him  inconvenient  to  ha«^e  adjudged  in  the  in- 
solvent proceeding:     Code,  2383,  2384. 

Whether  the  bill  of  Enochs  in  this  case  was 
prosecuted  in  violation  of  the  injunction  contained 
in  the  Chancellors  decree  in  the  present  case  of 
the  May  term,  1878,  we  need  not  definitely  settle. 
The  Chancellor  has  not  decided  the  question. 
Enochs  was  not  made  party  to  the  present  bill  by 
name,  nor  is  his  claim  or  suit  referred  to  in  the 
bill.     We   have   only  the  general   injunction.     If  the 


492  JACKSON  : 


Latta  V.  Sumerovy. 


allegatione  of  the  petition  be  true,  it  would  seem 
clear  that  there  was  no  purpose  to  violate  the  in- 
janctioD,  but  the  parties  and  their  solicitors,  part 
of  whom  were  solicitors  in  the  present  case,  by 
mutual  consent,  chose  to  regard  the  injunction  as 
not  applying  to  the  further  prosecution  of  that 
cause,  and  this  was  a  reasonable  conclusion,  inaB- 
much  as  it  was,  no  doubt,  a  case  from  its  nature, 
proper  to  be  separately  prosecuted,  and  the  Chan- 
cellor would  have  so  ordered  had  application  been 
made  to  him.  At  all  events,  if  it  be  conceded 
that  the  decree  was  taken  in  violation  of  the  in- 
junction, it  would  not  affect  the  statute  of  limita- 
tions. The  suit  would  still  be  pending  and  subject 
to  adjudication.  The  only  effect  would  be  that 
the  decree  would,  upon  proper  application,  because 
of  the  violation  of  the  injunction,  be  set  aside  and 
the  parties  allowed  to  contest  the  claim  again. 
Bibb  and  Hudson  v.    Tarkington,  2   Lea,   21. 

The  decree  appealed  from  is  against  the  claim 
alone  upon  the  statute  of  limitations,  and  this  is 
the  question    before   us. 

We  do  not  mean  to  intimate  that  the  Chancel- 
lor may  not  peremptorily  require  all  claims, 
whether  in  pending  suits  or  not,  to  be  brought 
into  the  insolvent  proceeding  within  a  period  he 
may  fix,  not  short  of  the  statute  of  limitation,  and 
proceed  finally  to  distribute  the  fund  among  the 
claims  filed  and  allowed,  without  regard  to  those 
who  fail  to  come  in  within  the  time:  Campbell  ▼. 
Hancock^  7   Hum.   75. 
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The  Chancellor  did  not  predicate  his  action  up- 
on this  ground,  and  probahly  should  not  have 
done  so,  inasmuch  as  the  claim  was  presented  be- 
I'ore  the  fund  was  ready  for  distribution,  or  be- 
fore a  pro  rata  was  allowed.  If  the  Chancellor's 
original  decree  of  May  1878,  which  required  all 
claims  to  be  filed  within  five  months,  was  intended 
as  a  peremptory  order,  applicable  as  well  to  cred- 
itors who  had  pending  suits  as  others,  still  in 
view  of  the  statements  of  the  petition  that  all 
parties  had  regarded  it  otherwise  as  to  the  Enochs 
case,  the  Chancellor  should,  and  no  doubt  would 
have  extended  the  time  for  filing  the  claim  so  as 
as  to  allow  it  to  be  filed  and  participate  in.  the 
distribution,  if  indeed  it  may  not  be  imperative 
upon   him   to  do   so :     Akers  v.    West^  1   Bax.,   21. 

The  Chancellor  regarded  hiuiself  bound  by  the 
peremptory  bar  of  the  statute,  and  upon  this 
ground  alone  rejected  the  claim.  His  action  was, 
no  doubt,  founded  upon  the  authority  of  Martin 
V.  BlakemorBy  5  Ileis.  50,  and  the  theory  and  rea- 
soning of  that  opinion  does  sustain  his  conclusion, 
but  I  am  informed  by  Judge  Freeman,  who  de- 
livered that  opinion,  that  upon  a  petition  to  re- 
hear, he  prepared  another  opinion  reaching  the 
same  result,  upon  difiereut  grouuds,  warranted  by 
the  facts   of  the   case,  and    that  the   former,   instead 

of  the  latter  opinion,  was  inadvertently  published. 
The  theory  and  reasoning  of  the  opinion,  as  pub- 
lished, upon  the  point  indicated,  should  therefore 
not   be  followed. 
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The  decree  of  the  Cbaucellor  will  be  reversed 
and  the  cxme  remanded.  The  petitioner  paying  the 
costs  of  this  court  with  a  decree  over  for  the 
same  against  the  administrator. 


L.  Bills  et  al.  v.  0.  B.  Polk  et  al. 

1.  /1TTORNET8.  8$rvice$.  An  attorney  is  entitled  to  a  reasonable 
compensation  for  his  services,  if  faitiituPy  and  intelli^utly 
discharged,  without  regard  to  the  benefit  such  services  may  be 
to  his  client. 

3.  Save.  Same.  An  attorney  does  not  gaarantee  the  aconracy  of 
all  he  does,  and  is  only  bound  for  reasonable  skill,  knowledge 
and  attention  to  business  entrusted  to  his  care.  He  is  respon- 
sible for  loss  or  damage  resulting  from  culpable  neglect. 


FROM    HARDEMAN. 


Appeal    m    error    from    the    Circuit    Court     of 
Hardeman   County.      T.  J.  Flippin,  J. 

C.  A.  Millbr  and  Jbssb  N^orment  for  Plaintiffi« 
F.  Fentress  for  Defendants. 
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Fbbeman,  J.,  delivered  the  opinion  of  the 
Court 

This  Bnit  is  brought  by  Thomas  E.  Smith, 
the  testator  of  plaintiffs,  for  professional  services 
rendered  defendant's  intestate  in  a  suit  pending  at 
the  death  of  J.  J.  Polk,  and  which  was  still 
pending  at  the  death  of   Smith. 

The  suit  is  to  recover  the  value  of  the  ser- 
vices, and  is  not  on  a  special  contract,  the  aver- 
ments showing  that  Smith  died  before  the  termi- 
nation of  the  suit.  A  quantum  meruit  is  the  na- 
ture  of  the  action  for  the  value  of  the  service 
actually  rendered. 

The  services  are  abundantly  proven,  and  their 
value  fixed  by  attorneys  familiar  with  them,  they 
showing  they  were  effect  a  ally  rendered.  There  is 
no   conflict  in   the   proof    on   this   question. 

The  defense  is  rested  legally  on  the  ground 
that  an  original  attachment  was  not  efiective  to 
hold  the  property,  by  reason  of  the  defective  re- 
turn of  the  levy  by  the  Sheriff.  It  is  also  shown 
that  subsequently  an  ancillary  attachment  was  sued 
out,  and  was  deemed  necessary  by  counsel  in 
order  to  secure  the  property  sought  to  be  made 
liable  in   the  event  of   a  recovery  by  plaiutifis. 

The  theory  of  the  defense  is  that  this  detective 
attachment  would  have  rendered  a  recovery  futile; 
or,  at  any  rate,  that  the  proceedings  were  of  no 
value  to  plaintiffs  on  account  of  this  defect;  and 
so  the  services  were  of   no  benefit. 
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Ill  view  of  this  issue,  ihe  Court  charged  the 
jury  that  the  right  of  recovery  depended  upon 
the  actual  value  of  the  services  rendered,  and  ben- 
efit conferred.  This  was  erroneous,  in  reference 
to  this  issue,  and  calculated  to  mislead  the  jury, 
and  is  evidently  the  ground  on  which  the  verdict 
t  urned. 

Whether  a  party  obtains  a  benefit  or  not  from 
the  services  of  an  attorney  is  not  the  test  of  his 
liubility  to  pay  for  such  services.  The  services 
are  to  be  estimated  at  the  reasonable  value  for 
such  services,  as  work  and  labor  done,  at  the  re- 
quest of  another.  This  may  be  faithful!}'  and  in- 
telligently done,  with  reasonable  skill,  and  yet  it 
may  be  the   party  receives   no   benefit  as  the  result. 

The  property  in  this  case,  for  instance,  may 
have  perished  by  accident,  or  deteriorated  by  decay, 
so  that  no  benefit  would  have  resulted  to  plaintiff 
from  recovery.  But  the  services  of  the  attorney 
were  of  precisely  the  same  value  to  the  cli<*ntj 
as  if  he  had  realized  the  full  benefit  of  the  ap- 
propriation of  the  property  or  its  proceeds  to  his 
debts.  The  attorney  does  not  guarantee  the  ac- 
curacy of  all  he  does,  but  is  only  bound  for  reas- 
onable skill,  knowledge  and  attention  to  the 
business  intrusted  to  him ;  nor  is  he  liable  fo** 
every  mistake  that  may  occur  in  his  practice,  nor 
the  results  that  may  follow.  If  he  acts  with 
reasonable  diligence,  and  to  the  best  of  his  skill 
and  ability,  he  is  not  responsible.  He  is  bound, 
however,  to    have  such    reasonable  skill    and    ability 
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as  will  enable  him  to  perform  the  duties  he  under- 
takes. For  culpable  neglect,  producing  loss,  he 
would  be  responsible:  Wait,  Act  and  Def.,  vol. 
1,  446.  The  proof  shows  the  possession  of  com- 
petent Bkill,  and  the  exercise  of  the  utmost  zeal 
and  energy  iu  the  conduct  of  this  case  by  Smith. 
For  tho  reasonable  value  of  these  services,  he  was 
entitled  to  ,be  compensated,  such  value  to  be  fixed 
by  persons  having  knowledge  of  the  value  of  such 
services.  Whether  they  proved  of  benefit  to  the 
defendant's  intestate,  or  not,  was  not  the  question, 
but  what  was  their  value,  as  services  or  profes- 
sional work  done  for  him. 
.     

Without  noticing  other  questions  presented  in 
argument,  for  this  error  in  the  charge  of  the 
Court  the  case  will  be  reversed  and  remanded  for 
a  new  trial. 

32— Vol.  4. 
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(no  QUI 

1.  PLB4DINO  AND  Practicb.  TTWt  o/  r€|><e»ffB.  Amendtnmi.  A 
writ  of  replevin  ^ued  out  before  a  Justice  by  a  wife  for  prop- 
erty seized  by  the  defendant  under  execution  against  the  bus* 
band,  may  be  amended  In  the  Circuit  Court  by  Joining  the  hoii- 
band  with  the  wife  as  plaiutiff,  upon  the  execution  of  a  lytw 
bond. 

8.  Separate  Estate.  Chattel.  When  a  chattel  is  purchased  ttom 
the  hu^bund  by  a  stranger,  and  at  once  given  to  the  wife  for 
herftelf,  the  transaction,  from  its  very  nature,  would  oonte- 
upon  the  wife  a  separate  estate. 

8.  Laws  of  Sister  States.  Judicial  notice.  Query.  Whether  thfta 
Conit  will  reverse  for  the  want  of  proof  of  the  law  oi  a  sister 
State,  of  the  existence  of  which  the  Court  is  authorized  to 
take  judicial  notice. 


FROM     HARDEMAN. 

Appeal  in  error  from  the  Circuit  Court  of  Ilarde* 
man    County.      T.   J.   Flippin,  J. 

A.  M.   Lambeth,  Jr.,  for  Complfunant. 

F.  Fentress  for  Defendants. 

'    Cooper,  J.,  delivered  the  opinion  of    the  Conrt. 

Sherron,  as  Constable,  having  in  his  hands  an 
execution  against  G.  A.  Hall,  levied  on  a  buggj 
and  harness  as  his  property.  Kannie  Hall,  the 
wife  of  G.  A.  Hall,  sued  out  a  writ  of  replevin 
before  a  Justice  of  the  Peace,  who  gave  judgmeixt 
iu   her  favor,   and   Sherron   appealed. 
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In  the  Circait  Court,  upon  motion,  the  writ 
•mftoded  by  making  G.  A.  Ilall  a  nominal 
plaintiff  with  his  wife,  open  the  huaband  giving  a 
now  and  sufficient  replevin  bond.  Sherron  ex- 
cepted. The  case  was  then  tried  by  a  jury,  and 
resulted  in  a  verdict  and  judgment  for  Hall  and 
wife. 

Bherron  appealed  in  error.  ' 

It  is  assigned  as  error  that  the  proceedings  be- 
fore the  Justice  of  the  Peace  were  void,  because 
the  married  woman  could  not  execute  a  valid  re- 
plevin bond,  and  that,  conse*queutly,  no  amendment 
could  be  mad  p. 

If  it  be  conceded  that  a  married  woman  can- 
not give  a  valid  bond,  the  writ  might  be  amended 
by  allowing  her  husband  or  a  next  friend  to  be 
joined  as  a  co-plaintiff  upon  giving  a  proper  bond. 
This  was  what  was  done  in  the  Circuit  Court,  in 
which  court,  by  the  appeal,  the  cause  stood  for 
proceedings  de  novo, 

A  new  bond  may  be  given  in  proper  cases: 
Code,  sec.  8392;  Creamer  v.  Ford^  1  Ileis.,  807. 
The  general  rule  that  a  defendant  in  an  execution 
cannot  maintain  an  action  of  replevin  for  the 
goods  seized  thereunder,  only  applies  when  the 
officer  is  proceeding  rightfully:  Dearmon  v.  Black- 
barn^  1  Sneed,  890.  If  the  officer  levy  on  exempt 
property,  the  defendant  may  sue  out  the  writ: 
Wilson  V.  McQueen^  1  Ilcad,  17;  Ilarris  v.  Austell^ 
2  Bax.,  151.  If  the  property  belong  not  to  the 
debtor  in  the    execution,  but  to    his  wife,  there    in 
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no    reaaoQ    why  be    may  not  join    with    her   as    a 
nominal   plaiutifi'   in  the  writ. 

The  proof  is  clear  that  the  property  in  contro- 
versy was  bought  from  the  husband  by  a  third 
person,  and  at  the  same  time  given  by  the  pur- 
chaser to  the  wife,  the  husband  and  wife  then  be-^ 
ing  resident  citizens .  of  the  State  of  Mississippi. 
The  gift  was  not  accompanied  with  words  showing 
the  intention  of  the  donor  to  give  to  the  separate 
use  of  the  wife,  doubtless  because  the  statute  law 
of  Mississippi  made  the  property  separate  estate 
by  virtue  of  the  gift*  itself.  It  is  said,  however, 
that  there  was  no  evidence  offered  on  the  trial  of 
the  law  of  Mississippi,  and  the  bill  of  exceptions 
is  silent  on   the  subject. 

The  Code  does    seem  to    contemplate  the    intro- 
duction,   in    the    trial    court    of    proof    of    the    law 
of   a    sister    State,  while    it    allows    this    Court    to 
take  judicial  notice  of   the  same  law :      Code,  sees. 
8800,   8801;    Ilobbs  v.  M.  ^  C.   li.  B.   Co.,  9  Heis., 
873«      It    would    seem    useless    to    reverse    for    the 
want  of  proof  of  a  law    of   the  existence   of    which 
this  Court    must    take   judicial    cognizance:      Foster 
V.  Taylor,  2  Tenn.,  191.    But  the  gift  was  in  effect 
as    if   the    husband,    for    a    valuable    consideration, 
had    made    the  conveyance  to    the    wife,  in    which 
case    the    transaction,   from    its    very   nature,    would 
confer     a    separate  e<^tate    without    express    worda; 
Powell   V.   Powell,  9  Hum.,  477. 

Affirm   the   judgment. 
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Q.   8.   Rainxt,   adm'r,  9.  Mart  BiaaART  et  a). 

Ghincbrt  Plvadiho  and  Pragticx.  Sale  0/  f6al  €$tate.  Domtr, 
Upon  a  bill  filed  to  sell  a  house  and  lut,  an<1,  by  conj^?nr,  bnc- 
third  of  the  purchase  money  goes  to  the  widow  ia  lieu  of 
duwer,  It  Is  error,  on  motioii,  to  allow  the  purchaser  tti  have 
an  account  to  ascertain  the  amount  of  indeiitednos9  of  the 
widow  to  the  purchaser,  which  is  sought  to  be  set  off  agaiuct 
the  sum  allowed  in  lieu  of  dower. 


FROM    QIBSOK. 


Appeal  from  the  Chancery  Court  at  IlamhoMi. 
John  Sombrs,  Ch. 

IL   T.  Johnson  for  ComplaiDants. 

McFarland   k  BoBBTTT  for   Defendants. 

McFarland^  J.,  delivered  the  opinion  of  the 
Court. 

The  pleadings  in  this  caase  have  not  been 
brought  up,  but  it  is  agreed  that  the  bill  was 
filed  to  sell  a  house  and  lot  in  Humboldt,  to  pay 
the  debts  of  William  Biggart,  deceased;  that  the 
property  was  sold  and  bought  by  the  complainant 
for  $1,000,  one-third  of  which— $383.38J— was,  by 
consent,  decreed  to  the  defendant,  Mary  Biggart,  in 
lieu  of  dower.  This  decree  was  rendered  at  the 
December  Term,   1871. 
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At  the  January  Term,  1876,  it  waa  ordered, 
upon  motion  of  the  complainant,  that  the  cause 
be  referred  to  the  Clerk  and  Master  to  take  Ad- 
ditional proof  bj  complainant  as  to  -  claims  paid 
for  defendant,  Mary  Biggart,  by  way  of  accounts 
in  his  favor,  and  whether  the  amount  due  Mrs. 
Biggart  in   lieu   of   dower  had  been  paid 

The  defendant  excepted  to  this  order. 

Much  testimony  was  taken,  and  the  Clerk  and 
Master  made  a  report,  showing  the  amount  of  a 
store  account  claimed  by  the  complainant  against 
Mrs.  Biggart,  beginning  as  far  back  as  1868,  be- 
fore the  bill  in  this  case  was  filed,  and  coming 
up  to  1874,  amounting  to  $400.28,  $bZ.10  of  which 
the  Clerk  and  Master  reiorts  as  not  proven.  He 
also  reports  that  complainant  paid  for  Mrs.  Biggart 
to  James   Campbell   $bO  for  rent. 

On  the  other  hand,  the  Clerk  and  Master  re- 
ported credits  or  offsets  to  this  account  more  than 
sufficient   to   extinguish   it. 

There  were  exceptions  by  both  sides  going  into 
the  merits  of  the  respective  accounts,  which  were 
somewhat   complicated. 

Thereupon,  the  Chancellor,  without  considering 
the  exceptions  in  detail,  determ'ned  that  complain- 
ant had  fully  paid  and  discharged  the  amount  due 
Mrs.  Biggart  f  r  dower.  He  reached  this  result 
by  allowing;  the  com  lainant's  account,  and  all  ex- 
ceptions were  overruled  or  sustained  in  sreneral 
terms,  so  as  to  reach  this  result,  and  no  further. 
The  decree   seems   to   us  to  be  manifestly  erron- 
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eouts.  It  is  clear  that  the  money  dae  Mrs.  Biggart 
.^or  her  dower  has  not  been  paid;  it  is  admitted 
that  it  has  not.  Whether  the  complainant  has  a 
debt  against  Mrs.  Biggart  which  he  can  properly 
have  set  off  against  the  amount  due  her  in  lieu 
of  her  dower,  is  a  question  in  no  way  involved 
in  this  cause.  The  adjustment  of  their  claims 
and  counter  claims  is  a  matter  to  be  settled  be- 
tween them  in  some  appropriate  proceeding,  and  is 
in  no  way  involved  in  the  present  case.  No  such 
question  can  possibly  be  at  issue  between  the  parties 
according  to  the  statement  we  have  of  the  case, 
and  it  was  error  to  inject  this  new  litigation  into 
the  present  case  by  motion  simply,  especially  as  it 
was  objected  to.  The  entire  matter  of  these  ac- 
counts was  coram  non  judice. 

The  decree  will  be  reversed,  and  the  cause  re- 
manded to  be  regularly  proceeded   with. 

The  complainant  will  pay  all  the  costs  incident 
to  the  taking  of  said  account,  as  well  as  the  costs 
of    this  Court. 
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4L804 

^liii?5  E.  F.  Tatlok  et  al.  v.  Wii.  A.  Wood,  Adm'r. 

COMPSNSATTON.  For  servicM,  StatnU  of  limitation.  Wliere  a  puny 
renders  service  in  hope  of  a  legNcy  in  sole  reltano^  apon  testa- 
tor's generosity,  wltiiout  any  contract  express  or  implied,  no 
action  will  lie  if  no  provision  be  mutle  by  will.  But  when' 
from  all  the  fircunistanees,  it  is  manifest,  tliat  it  was  mntoaU^ 
understood  that  compensation  should  bem:ide  by  will,  and  none 
is  made,  an  action  lies  to  recover  the  value  of  such  services — 
bnt  the  statute  of  limitation  being  pleade<t  services  can  •ulj  1^ 
recovered  for  six  years  prior  to  death  of  testator. 


I 


FROM   HADI80N. 


Appeal  from  the  Chancery  Coart  at  Jackson. 
H.  C.  Andkbson,  6p.  Ch. 

Campbbll  a  Jackson,  Caruthkrs  ft  MALLOKt^  R. 
W.  HA7NE8y  C.  G.  Bond,  Musb  ft  Butokd,  and  O. 
W.  Frasbr  for  Complainants. 

J.  L.  H.  ToMLiN  and  Bullock  ft  Hats  for  de- 
fendants. 

Deaderick,  0.  J.,  delivered  the  opinion  of  the 
Coart. 

The  material  and  most  important  question  in 
this  case  arises  upon  a  claim  set  up  by  defendant 
for  compensation  for  services  rendered  his  intestate 
in  her  life  time. 

The    question  is  made  in   the    County   Court  of 
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Madtsoii  Coantjy  in  the  progress  of  the  settlemeDt 
of  the  adminiBtrator's  account. 

Within  two  years  and  six  montht  after  Wood's 
appointment  and  qualification  as  adosinistrator  of  the 
estate  of  Mrs.  E.  C.  Martin,  he  as  administrator 
upon  her  estate,  upon  notice  by  the  County  Court 
Clerk  to  the  parties  interested  in  the  estate,  filed 
his  vouchers  for  disbursement,  etc.,  and  a  formal 
account  in  favor  of  himself  for  21  years  service  to 
intestate,  as  agent  and  superintendent  of  her  busi- 
ness affairs,  and  for  medical  services  rendered  her 
fiamiiy,  at  the  rate  of  f500   per  annum. 

This  claim  was  mainly  contested  by  the  distrib- 
utees, and  upon  a  reference  to  the  Clerk  for  an 
inqpiry  and  report,  much  testimony  was  taken. 
He  reported  to  the  Court  the  amount  of  receipts 
and  disbursements,  to  be  credited  to  and  charged 
agai"^st  the  administrator,  and  showing  the  total 
assete  of  the  estate  to  be  about  (10,000.  No 
deb(^  were  reported  as  due  from  the  estate,  and 
the  assets  consisted  chiefly  of  notes  for  money 
loan^.  And  the  charge  of  the  administrator  for 
said  services  in  the  life  time  of  intestate,  and  for 
services  and  fees  and  expenses  incident  to  the  ad- 
ministration of  the  estate,  constituted  all  the  charges 
upon  the  fund. 

The  litigation,  however,  between  the  adminis- 
trator and  distributees  began  in  March,  1873,  when 
the  administrator  filed  his  account  for  services,  and 
hBM  continued   to  the    present  time. 

To   the    report   of  the    Clerk,    the   administrator 
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filed  four  exceptions,  and  the  distributees,  thirtj'-five, 
nearly  all  of  which  were  overruled,  and  a  decree  was 
entered  and  both  parties  appealed  to  the  chancery 
side  of  the  Common  Law  and  Chancery  Court  of 
the  County  of  Madison. 

The  exceptions  sustained  were  allowances  to 
counsel  and  for  services  by  defendant  for  a  period 
of  about  eight  months,  as  administrator  pendente 
litCy  he  having  been  appointed  such  pending  a  con- 
test between  himself  and  another  for  the  appoint- 
ment of  a  resrular   administrator. 

The  County  Court  allowed  Dr.  Wood  $225  per 
annum,  for  21  years,  with  interest  from  the  death 
of  Mrs.   Martin   in   1873. 

Exceptions  from  1  to  23,  inclusive  are,  that  the 
administrator  is  not  charged,  as  he  should  be,  with 
the  several  debts  noted.  But  the  report  shows 
that  the  said  claims  are  in  the  hands  of  the  ad- 
ministrator, to  be  accounted  for  by  him.  Some 
of  these  are  upon  insolvent  persons,  and  except 
those,  the  claims  are  in  fact  reported  as  being 
chargeable  to  the   administrator. 

The  administrator  makes  his  inventory  and  re- 
port on  oath,  and  prima  facie  it  is  taken  as  true, 
but  may  be  impeached.  It  is  not  shown  that  the 
parties   reported   by   him   as    insolvent,   were  not  so. 

The  credit  of  $2,182.11  is  given  because  the 
administrator  was  charged  with  all  the  notes,  good 
and  bad,  and  the  report  shows  that  more  than 
this  amount  of  "desperate"  debts  were  charged  to 
him.       So    the   $20,731.70  is   not    really   a  credit   to 
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the    adminiBtrator,   but  shows    only   that  amount  of 
the   aggregate   debt  is   uncollected. 

Contestant's    thirty -five    exceptions    are    repeated 
with     some     variations,     making    in    all    seventy    in 
number.      As    to    those    relating    to    the    fees    of 
counsel,  by    consent,    they    were    remanded    to    the 
County   Court,   and   need   not  be  noticed,   and   as   to 
the    allowance    for    serviced   pendente  lUe^    the    extra 
allowances  excepted   to    should   have   been   sustained 
beyond   allowance   made   by    Chancellor,   as    the  suni 
allowed    by   him     for  services    and   expenses    during 
that    period    is    sufficient    compensation    under    that 
head.      A    number   of  exceptions    to  small  amounts 
paid   by    the    administrator    for  which    he     exhibits 
vouchers,   are    taken,    which    are    no    doubt    proper 
charges.      But  the   exception  No.  28,   of  the   second 
series   of   thirty-five,  to    an  allowance  of  $308.68  lor 
commission  and  costs,  incident  to   sale  of  K.  H.   Ep- 
person's land,  will  be  so  far  sustained  as  to  allow  the 
distributees,    upon   the    remanding  of    the   cause,   to 

show  that  the  credit  is  excessive  or  otherwise  im- 
proper. Bo  also  as  to  the  credits  of  $38.88,  being 
commissions  on  sale  of  town  lot  of  J.  Y.  Keith. 
The  contestants  may  also'  have  enquiry  as  to  va- 
lidity of  charge  for  repairs  of  fence,  and  whether 
the  ^9.35  for  taxes  was  paid  as  per  voucher  No. 
39  of  County  Court  record,  and  they,  or  some  of 
them,  ought  personally  to  know  whether  the  $1 
was  paid  for  registration  of  the  deed  to  them- 
selves, and  they  may  have  like  reference  as  to 
this   and   the   other   small   items  named   in   exception 
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l^o.  26,  (K  500^  of  Oounty  Goart  record,  and  as  fo 
mattere  excepted  to  by  exception  No.  27.  The 
Clerk  ought  to  have  proved  all  these  payments, 
Mid  showed  their  necessity  by  calling  th«  admin- 
istrator before  him  and  examining  him.  Bat  an- 
less  there  is  some  gronnd  for  believing  the  charges 
unauthorized  it  tends  only  to  increase  expense  and 
trouble  needlessly  to  take  exception&  And,  if 
contestants  desire  a  reference  on  these  matters  they 
may  have  it  upon  peril  of  payment  of  costs,  if 
their  exceptions  are   not  sustained. 

The  material  exception  in  the  case  is  that  one 
which  denies  that  the  administrator  is  entitled  to 
any  compensation  for  services  rendered  Mrs.  Mar- 
tin in  her  life  time.  It  is  not  denied  that  such 
services  were  rendered,  nor  that  they  were  of  great 
value  to  Mrs.  Martin.  Indeed,  the  overwhelming 
weight  of  th«  evidence  is  that  Dr.  Wood,,  for 
more  than  twenty  years,  managed  the  business  of 
Mrs.  Martin,  with  fidelity,  tact  and  success ;  that 
during  most  of  this  time  he  attended  herself  and 
family  as  a  physician,  and  that  her  means  greatly 
increased   under  his    management. 

These  facts  are  shown  by  the  evidence  of  their 
neighbors,  and  by  the  repeated  declarations  of  Mrs. 
Martin,  down  to  the  time  of  her  death.  She  wad 
aunt  to  Dr.  Wood,  living  some  twelve  miles  dis- 
tant from  him,  and  for  the  purpose  of  having  the 
benefit  of  his  advice  and  assistance,  being  a  widow 
without  children,  about  twenty  years  before  het 
death  she   removed   to   a  farm,  which  she   owned  ot 
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bought,  within  one  mile  of  the  reaUlence  of  Dr. 
Wood, 

Ae  before  stated,  it  is  not  controverted  th«t 
Dr.  Wood  rendered  Mrs.  Martin  valaable  aervicts 
in  the  management  of  her  plantation  and  negroes, 
the  sale  of  her  crops;  taking  charge  also  of  her 
surplus  monej  and  loaning  it  ont  upon  good  per- 
sonal or  real  estate  security,  renewing  and  collect* 
ing  notes,  eta 

But  it  is  insisted  that  these  services  were  rendered 
gratuitously,  and  that  Dr.  Wood  did  not  intend  to 
charge,  nor  did  Mrs.  Martin  expect  or  intend  to  paj 
for  them.  A  great  deal  of  testimony  has  been 
taken  on  this  point,  and  while  two  witnesses  say 
that  some  time  during  the  term  of  his  services  he 
said  he  did  not  expect  to  receive  anything  for  his 
services,  and  that  he  did  not  intend  to  charge 
anything  for  his  services,  the  weight  of  evidence 
is,  that  he  always  expected  to  receive  and  intended 
to  claim  compensation.  On  several  occasions  Mrs. 
Martin,  in  his  presence,  declared  that  Dr.  Wood 
was  devoting  a  great  deal  of  his  time  to  her  busi- 
ness; that  he  had  managed  it  most  faithfully  and 
successfully,  and  that  she  would  compensate  him 
for  it,  adding  on  some  occasions,  at  her  death. 
Often  to  others,  in  the  absence  of  Dr.  Wood,  she 
made  similar  declarations^  saying  she  could  not  do 
without  his  services,  and  she  would  pay  him  well 
for  them.  So  that  we  are  of  opinion  that  there 
was  an  understanding  between  the  parties  tluit  Dr. 
Wood    was    to    be    compensated    for    his    services. 
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Probablj  Mrs.  Martin  iuteDded  to  provide  this 
compeneatioQ  by  her  will,  but  dying  suddenly  aLft 
failed  to  carry  out  her  purpose.  When  a  party 
renders  service  in  hope  of  a  legacy,  in  sole  reli- 
ance  npon  testator's  generosity,  withont  any  con- 
tract express  or  implied,  no  action  will  lie,  if  no 
provision  be  made  by  will.  But  where,  from  all 
the  circumstances,  it  is  manifest  that  it  was  mutu- 
ally understood  that  compensation  should  be  made 
by  will,  and  none  is  made,  an  action  lies  to  re- 
cover the  value  of  such  services:  13  Wend.,  460, 
9  Grat.,   708. 

We    think  the    circumstances    of    this    case,    as 

m 

well  as  the  repeated  declarations  of  the  parties, 
show  that  both  Dr.  Wood  and  Mrs.  Martin  un- 
derstood that  compensation  was  to  be  made  for  the 
services  rendered  by  Wood,  at  the  death  of  Mrs. 
Martin. 

Although  she  had  often  spoken  of  her  intention, 
to  reward  Dr.  Wood,  Mrs.  Martin,  although  abund- 
antly able  to  do  so,  never  made  any  ofier  of 
present  compensation,  but  always  spoke  of  it  as  to 
be  made  in  the  future,  and  sometimes,  as  at  her 
death. 

But  it  is  said  that  Dr.  Wood  in  loaning  her 
money  exacted  from  the  borrowers,  not  only  the 
highest  rates  of  legal  interest  for  Mrs  Martin,  but 
also  stipulated  for  an  annual  bonus  for  himself  of 
8  to  5  per  cent.,  to  be  paid  by  the  borrower  aa 
compensation  for  his  trouble  in  getting  up  the 
money    and    taking    deeds    of    trust,    investigating^ 
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titles  to  the  lands  npon  which  trust  deeds  were 
taken,  etc  This,  it  is  said,  was  sufficient  pay  for 
his  services  in  respect  to  the  management  and 
loan  of  the  money,  and  that  if  allowed  compensa- 
tion he  should  account  for  the  sums  thus  received. 
Several  instances  are  shown  in  which  he  did  charge 
and  receive  such  compensation.  But,  although  he 
said  it  was  his  custom  to  charge  in  all  such  cases, 
several  cases  are  shown  iu  which  he  did  not  make 
such    charge. 

The  payment  was  always  made  by  the  borrower, 
Mrs.   Martin    got  all    the    interest    she  was  entitled 
to,  and    her    interest    was    always    protected.      And 
there  is  evidence   that  she   knew  of  this  practice  of 
Dr.   Wood    and    made  no    objection    to    it,  and   her 
ratification   of  his  act  may   be  thus  presumed.     We 
are    of    opinion,    therefore,    that    the    administrator 
cannot    be  held    liable    for  any    sum    thus  received 
in   discharge  of    a  debt    due  him    from    the  estate. 
The  evidence  shows  that  Dr.   Wood's   services  were 
worth   (450  per  annum,  and   the  Chancellor  allowed 
this    sum    for    a  period    of    seven  years.       But    the 
contestants     have     relied     upon,     and     pleaded     the 
statute  of   limitations  two   and  a  half  and  six  vcara, 
and   we   are    of    opinion    that    the    plea    is   a  good 
defense    against    the     recovery    for    more    than   six 
years*  service.     For  this  term  of  six   years  defendant 
is    entitled  to  compensation  with   interest  at  the  end 
of  each  j'car    to   the  present   time    exclusive  of  the 
time  from  intestate's  death  until  six  months  after  tlic 
grant  of  regular   administration    on  her  estate.       De- 
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tendaiit  will  i>e  entitled  alsD  to  5  per  cent.  Gommis- 
•^ions  on  the  amount  of  'the  fund  passing  through 
hii  hand,  and  in  this  will  be  computed  the  debts 
secured  on  mortgages  or  deeds  of  trust,  but  his 
exception  for  insufficiency  of  five  per  cent,  allow- 
ance, in  this  particular,  will  be  overruled.  And 
except  as  modified  by  this  opinion  the  exceptions 
to  report  will  be  overruled,  and  the  Chancellor's 
decree  will  be  affirmed,  and  the  cause  will  be 
remanded  to  the  C'hancery  Court  for  such  further 
orders  and  decrees  as  may  be  necessary  to  a  final 
adjustment  of  the  rights  and  equities  of  the  parties. 
The  costs  of  this  Court  willi  be  paid  by  the 
administrator  out  of  funds  of  the  estate  in  his 
iiands,  and  the  costs  below  will  be  paid  as  the 
Chancellor  may  direct. 
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FROM    GIBSON. 


Appeal  from  the  Chancery  Court  at  Humboldt. 
John  Sombrs,  Ch. 

A.  W.  Campbell  and  Jonbs  &  Carthbl  for  Com- 
plainants. 

H.  T.  Johnson  and  S.  W.  Cochran  for  Defend- 
ants. 

Cooper,   J.,    delivered  the  opinion   of   the   Court 

The  University  of  North  Carolina,  on  the  26th 
of  May,  1869,  brought  an  action  of  ejectment 
against  the  complainants  for  the  land  in  contro- 
versy. 

On  ihe  13th  of  March,  1872,  this  bill  was  filed 
to  set  up  a  supposed  lost  deed  for  the  land  from 
33— Vol.   4. 


4L513 
101803 

A.  J.  D.  Thurston  et  al.  v.  University  of  North      la  w 

Carolina.  "~ 

Abversb  PosasssiON.  Assurance  of  title,  A  partition  of  specific 
lands,  under  a  general  devise  by  will  of  all  the  residue  of  the 
testator's  estate,  real  and  personal,  made  in  writing  by  persons 
especially  authorized  by  the  will,  is  an  assurance  of  title,  with- 
in the  CoJe,  sec.  2763,  which  will  vest  the  parties  with  a  good 
title  to  their  aUotments  by  adverse  possession  for  the  time 
prescribed. 
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the  University  to  Samuel  Dickens,  nuder  whom 
the  complaiaants  claim,  to  have  the  right  of  the 
complainants  to  the  land  declared,  and  to  perpeta- 
ally   enjoin   the   action   at  law. 

On  final  hearing,  the  Chancellor  gave  a  decree 
in  favor  of  the  complainants,  and  the  defendant 
appealed. 

Prior  to  the  year  1824,  the  State  of  Tennessee, 
on  warrants  of  the  State  of  North  Carolina,  had 
granted  to  the  University  of  North  Carolina,  many 
thousand  acres  of  land,  in  separate  grants,  in  the 
district  of  West  Tennessee.  Among  other  grants 
was  a  grant  dated  the  9th  of  October,  1821,  for 
640  acres  in  the  10th  District,  Range  2,  Section  11 
of  Gibson  County.  The  University  had  employed 
Samuel  Dickens  to  take  charge  of  the  location  of 
the  warrants  and  sale  of  the  lands,  and  prior  to 
the  year  1835  he  seems  to  have  sold  and  satisfac- 
torily accounted  for  lands  to  the  value  of  nearly 
$200,000. 

In  1835,  the  University  appointed  Charles  Manly 
and  Samuel  Dickens  its  agents  and  attorneys  in 
fact  to  sell  the  residue  of  said  lands,  and  it  ap- 
pears from  a  report  of  Charles  Manly  to  the  Uni- 
versity, which  is  made  an  exhibit  to  the  answer, 
that  these  agents  did  sell  the  residue  of  said  lands 
on  or  before  the  21st  of  November,.  1835.  This 
report  shows  that  Manly  was  authorized  to  ascer- 
tain "  the  tracts  of  land  sold  and  those  remaining 
to  be  sold,'*  and  to  make  a  settlement  with  Samnel 
Dickens,  and   that  he  did   make  the   settlement   and 
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ascertain  and  report  the  lands  nnsold,  which  were 
afterwards  sold  under  the  power.  The  tract  of 
640  acres  ahove  mentioned  is  not  included  in  the 
list  of  unsold  lands.  The  land  in  controversy 
constitutes  a  part  ot  the  land  covered  by  this 
grant. 

In  the  year  1840  Dickens  died,  leaving  a  will 
which  was  admitted  to  probate  in  September  of 
that  year.  By  that  will,  after  making  certain 
specific  devises  and  legacies,  he  directs,  ^^all  the 
residue  of  his  lands  and  real  estate''  to  be  equally 
divided  between  his  children,  they  accounting  for 
advancements,  and  he  appointed  three  persons  by 
name  ^^to  make  all  and  every  necessary  division 
pursuant  to  the  will,"  and  provided  that  "their 
acts  and  doings,  or  the  acts  and  doings  of  either 
two  of  them,"  should  be  binding  on  all  parties 
concerned.  In  pursuance  of  the  will,  the  parties 
themselves  agreed  upon  a  division  of  the  lands  in 
writing,  by  which  the  640  acre  tract  of  land, 
granted  as  above  and  treated  as  a  part  of  the  estate 
of  Samuel  Dickens,  was  allotted  to  Elizabeth  R. 
Belote,  one  of  his  daughters.  The  testator  had, 
by  his  will,  appointed  trustees  to  hold  the  lands 
devised  to  this  daughter  in  trust  for  her  "  and 
her  children  present  and  future."  Two  of  the 
persons  authorized  by  the  will  to  make  the  par- 
tition of  the  testator's  lands,  on  the  25th  of  De- 
cember, 1841,  ratified  and  confirmed  the  partition 
agreed  upon  by  the  heirs,  the  share  of  Elizabeth 
R.   Belote    being  given    to    the    trustees    named    by 
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the    will,    "  in    trust   for    the    use    and    support    of 
Elizabeth    R.    Belote   and    her   children." 

The  partition  thus  made  was  acknowledged  by 
the  two  Commissioners  who  had  made  it  under 
the  powers  conferred  by  the  will,  and  registered  in 
several  counties  in  West  Tennessee,  in  which  some 
of  the  lands  lay,  though  not,  it  seems,  in  Gibson 
County. 

Mrs.  Belote  went  immediately  into  possession 
of  the  land  by  a  tenant,  who,  as  early  as  1842, 
built  a  house  upon  a  part  of  the  land,  and  re- 
sided therein,  and  cultivated  the  cleared  land,  con- 
sisting of  from  fifteen  to  thirty  acres,  continuously 
for  seven  or  eight  years.  He  was  succeeded  with- 
out interruption  of  possession  by  other  tenants 
from  year  to  year  for  several  years. 

The  testimony  leaves  no  doubt  that  from  1842 
to  1852,  inclusive,  the  land  was  continuously  occu- 
pied by  a  succession  of  tenants  holding  under  Mrs. 
Belote  and  her  children,  the  land  being  known 
as  the  Belote  land.  There  is  evidence  tending  to 
show  the  continuous  occupation  of  the  same 
cleared  land  under  the  Belote  children  and  those 
deriving  title  from  them,  down  to  the  commence- 
ment of  the  action  of  ejectment,  but  there  is  more 
conflict  in  the  testimony  for  the  subsequent  years, 
and  the  possession  as  proved  would  not  have  the 
importance  of.  prior  possession,  by  reason  of  a 
new  partition  of  the  land  among  the  Belote  child- 
ren. This  partition  was  made  on  the  15th  of 
September,   1852,   by    dividing    the    land    into    three 
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tracts,    the    improyements    and    cleared     land    being 
embraced  in   only   one  of  these  tracts. 

The  complainants  claim  two  of  these  allotments 
under  the  children,  to  whom  the  allotments  were 
made. 

The  fact  that  the  agent  of  the  University  re- 
ported that  he  had  ascertained  in  1835  all  the 
lands  belonging  to  the  University  which  remained 
unsold,  and  had  sold  the  same,  giving  a  detailed 
list  of  the  lands,  which  did  not  include  the  tract 
in  controversy,  and  the  further  fact  that  the  tract 
was  known  as  the  Dickens  land  in  the  life  time 
of  Dickens,  are  persuasive  of  the  truth  of  the 
complainants'  theory  that  Dickens  held  the  land 
by  a  deed  from  the  University,  which  has  been  lost. 

The  report  of  Manly  shows  what  might  well 
be  presumed,  that  the  University  had  a  list  of  all 
its  warrants  and  grants,  and  if  the  grant  of  the 
land  in  controversy,  or  the  warrant  on  which  it 
was  based,  had  been  placed  in  the  hands  of  Dick- 
ens and  never  accounted  for,  the  fact  could  readily 
have  been  established.  Conceding,  however,  that 
there  is  not  sufficient  in  this  record  to  prove  that 
there  ever  was  a  conveyance  from  the  University 
to  Dickens,  the  rights  of  the  parties  turn  upon 
the  question  whether  the  title  of  the  University 
has  been  divested  by  the  continuous  adverse  pos- 
session of  the  land  by  those  under  whom  the 
complainants  claim  for  the  period,  and  under  an 
assurance  of  title  sufficient  to  produce  that  result 
under  our  statute   of   limitations. 
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By  the  Code,  sec.  2763:  "Any  person  having 
had,  by  himself  or  those  through  whom  he  claims, 
seven  years'  adverse  possession  of  any  lands,  tene- 
ments or  hereditaments,  granted  by  this  State  or 
the  State  of  North  Carolina,  holding  by  convey- 
ance, devise,  grant  or  other  assurance  of  title,  pur- 
porting to  convey  an  estate  in  fee,  without  any 
claim  by  action,  at  law  or  in  equity,  commenced 
within  that  time  and  effectually  prosecuted  against 
him,  is  vested  with  a  good  and  indefeasible  title 
in  fee  to  the  land  described  in  his  assurance  of 
title/' 

If  the  will  of  Dickens  had  expressly  designated 
the  land  in  controversy,  and  devised  it  in  fee  as 
part  of  his  estate,  the  devise  would,  by  the  very 
words  ot  the  section,  have  been  an  assurance  of 
title  sufficient  to  vest  an  indefeasible  title,  by  an 
adverse  possession  of  seven  years :  Cox  v.  Peot, 
3  Ter.,  435.  The  possession  of  any  part  of  the 
land  for  the  requisite  period,  under  a  sufficient  as- 
surance of  title,  gives  an  indefeasible  title  to  the 
extent  of  the  boundaries  therein  named.  And,  since 
1784,  it  has  been  provided  by  statute  that  every 
devise  shall  convey  the  entire  Mutate  of  the  testator 
in  the  lands  unless  the  contrary  intent  plainly  ap- 
pears from  the  words  and  context  of  the  will : 
Code,  sec.    2164. 

A  devise  of  all  the  testator's  lands,  or  of  the 
residue  of  his  lands  would  be  good  without  naming 
them :  Williams  v.  W'JUams,  10  ^er.,  20  Countess 
of   Bridgewater  v     Bolton^    ^   Salk.,   236;     Jackson    v. 
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Delany,  11  Johns.,  365.  Such  a  devise  would 
carry  a  possessory  estate :  Marr  v.  Gilliam,  1 
Cold.,  488,    Baker  v.   Hale,  6  Bax.,   50. 

The  will  anquestionably  gives  to  Elizabeth  R. 
Belote  and  her  children,  or  rather  the  trustees  who 
hold  for  them,  the  fee  in  the  land  devised  for  the 
benefit  of  the  daughter  and  her  children.  The 
partition,  which  purports  to  be  made  in  accordance 
with  and  under  the  power  conferred  by  the  will, 
must  be  held   to   pass  the  same  inierest. 

A  decree  of  a  competent  Court  for  partition  is 
an  assurance  of  title  within  the  meaning  of  the 
statute:  Duncan  v.  Gibbs,  1  Yer.,  236.  Even  if 
it  do    not    divest    and   vest  title :    Johnson  v,    Britty 

m 

9  Ileis.,  756.  The  reason  is,  however,  that  the 
parties  hold  their  parcels  in  severalty  by  the  same 
title   that  they   held   the   land   in   common. 

A  deed  or  agreement  for  partition  voluntarily 
entered  into  by  -he  parties  would  be  equally  effica- 
cious for  the  same  reason,  although  it  did  not  in 
legal   terms   vest  each   parcener   with   a  fee. 

The  question  before  us,  then,  is  narrowed  down 
to  this:  does  a  partition  of  specific  lands  among 
devisees,  made  under  a  will,  which  gives  each  de- 
visee a  fee  in  the  lands  devised,  constitute  an  as- 
surance of  title,  under  the  Fta'ute,  to  the  lauds 
mentioned  therein,  although  the  testator  had,  in 
fact,  no  title;  or,  a*  tnoat  a  mere  possessory  title 
to  the   land? 

A  Sheriff's  deed,  founded  on  a  void  tax  sale,  is 
such  an  assurance  of  title :     Love  v.  Shields,  3  Yer., 
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405.  So  is  a  deed  void,  and  inoperative  in  its 
inception:  Vance  v.  Johnson,  10  Hum.,  214;  Hunter 
V.  O'Nealy  4  Bax.,  494.  So  is  a  deed  founded  on  a 
void  decree :  Whiteside  v.  Singleton^  Meigs,  224. 
So  is  a  fraudulent  deed :  Gray  v.  Darby,  M.  k 
Y.,  896;  aark  v.  Chase,  5  Sneed,  636.  Whether 
fraudulent  in  law  or  fact:  Blantire  v.  Whitaker, 
11  Hum.,  313.  So,  says  Judge  Caruthers,  is  a 
forged  deed:  5  Sneed,  638.  And  it  is  not  nec- 
essary that  the  deed  should  be  registered:  Stewart 
V.  Harris,  2  Swan,  656.  Continuous  adverse  pos- 
session is  the  important  point,  the  written  instru- 
ment, purporting  to  convey  an  estate  in  fee,  being 
necessary  to  fix  the  extent  of  the  land  to  which 
the  title  may  thus  be    acquired. 

There  is  nothing  to  impugn  the  good  faith  of  the 
parties  in  this  case.  The  land  was,  beyond  doubt, 
supposed  by  the  devisees,  and  the  persons  empow- 
ered by  the  will  to  make  the  partition,  to  belong 
to  the  testator.  Whether  it  did  in  fact  belong  to 
him  by  any  assurance  of  title  cannot  now  be 
shown.  The  instrument  of  partition  is  neither 
forged-  nor  fraudulent.  Even  if  inoperative  in  its 
inception,  or  founded  on  a  will  iuefiective  as  to 
the  land  in  controversy,  it,  when  taken  in  con- 
nection with  the  will,  purported  to  convey  an 
estate  in  fee.  No  reason  occurs  why  it  should 
not  be  as  effective  to  fix  boundaries  as  the  other 
instruments  mentioned,  equally  invalid  and  far  more 
objectionable  in  morals. 

The   defendant    has    slept  upon    its    rights,   until 
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innocent  parties  have  become  interested,  and  may 
justly  claim  the  benefit  of  the  law.  The  objec- 
tion to  the  introduction  of  the  copy  of  the  in- 
strument of  partition  of  1841  as  evidence  is  not 
well  taken.  The  loss  of  the  original  is  shown, 
and  it  was  competent  to  prove  its  contents  by  the 
next  best  evidence. 

The  probate  was  sufficient  to  authorize  its  reg- 
istration in  any  county  in  which  any  part  of  the 
lands  lay,  and  it  was  so  registered  in  several 
counties.  A  certified  copy  of  the  instrument  as 
thus  properly  registered  was  the  best  evidence  of 
its    contents. 

There  is  no  error  in  the  Chancellor's  decree, 
and  it  must  be  affirmed,  with  costs. 
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Jambs  McEjnaHT  v.  Jambs    E;  Hughbs  et  ai. 

Execution.  Lien.  How  enforced  on  land  ajter  levy  ;  debtor  dying  &e- 
fore  sale  :  When  a  lien  has  been  fixed  upon  land  by  the  levy 
of  an  execution  or  attachment  and  the  debtor  dies  before  a  valid 
sale,  the  heirs  have  the  right  to  demand  a  revivor  against  the 
personal  representative  and  exhaustion  of  personal  assets,  be- 
fore the  lien  can  be  enforced  by  a  sale  of  the  land. 

Cases  cited:  Qreen-V.  Skcffety  3  Hum.,  139;  Perkins  -?.  Iforvell^  6 
Hum.,  161 ;  Slockard  v.  JPinkard,  Ibid,  119. 


FROM    MADISON. 


Appeal  from  the  Chancery  Court  at  Jackson. 
H.   W.   McCoRRY,   J. 

McFarland  &  BoBBiTT  and  J;  L.  H.  Tomlik  for 
Complainant. 

Caruthbrs  &  Mallory  for  Defendant.  - 

McFarland,  J.,  delivered  the  opinion  of  the 
Court. 

The  suhstantial  allegations  of  the  bill  are  as 
follows:  In  May,  1870,  James  B.  Percy  recovered 
a  judgment  in  the  Circuit  Court  of  Madison 
County  against  James  Hughes,  the  ancestor  of  the 
defendant  herein  and  another,  for  jK716  and  costs. 
An  alias  execution  issued  on  this  judgment  to 
Dyer  County  and  was  levied  on  the  two  tracts  of 
land,  of  5000  acres  each,  belonging  to  said  Hughes. 
The    lands    were    advertised    and    sold,    both  tracts 
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together,  and  purchased  by  said  Percy,  the  plamtift 
in  the  execution,  for  the  amount  of  the  judgment 
and  costs,  and  the  Sheriff  gave  to  Percy  a  certifi- 
cate of  the  purchase  dated  the  24th  of  September, 
1870.  Percy  assigned  said  certificate  to  W.  L. 
Stephens,  on  the  15th  of  April,  1873,  and  in  the 
same  month  the  Sheriff  made  to  Stephens  a  deed 
of  the  land.  On  the  20th  of  September,  1875, 
Stephens  assigned  both  the  certificate  and  deed  to 
the  complainant,  McXnight,  the  form  of  the  assign- 
ment being  simply :  "  For  value  received  I  as- 
sign the  within  certificate"  and  "my  interest  in 
the  within  deed,"  etc.  Previous  to  the  assignments 
and  previous  to  the  assignment  by  Percy  to  Ste- 
I>benB  before  the  date  of  the  deed,  to-wit:  on  the 
16th  of  October,  1872,  the  present  defendants,  the 
heirs    of   said    James   Hughes    (jwho  had    died )   filed 

their  bill  in  equity  against  said  Percy  to  set  aside 
the  sale  of  said  land,  upon  the  ground,  among 
others,  that  the  two  tracts  were  sold  together  in- 
stead  of  separately. 

The    cause    was   finally    decided   by  the    Arbitra- 
tion   Court     in   favor    of   the    complainants    in    the 

cause  so  far  as  to  set  aside  said  sale,  but  declar- 
ing that  the  judgment  aforesaid  and  levy  of  said 
execution  constituted  a  valid  lien  on  the  land 
which  might  be  enforced,  that  said  James  Hughes 
was  insolvent  except  his  lands,  and  that  his  estate 
had  been  settled  years  ago.  The  bill  was  filed 
on  the  29th  of  December,  1875,  and  prays  that 
the    lien    of    the     execution    levy    aforesaid    be    en- 
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forced  and  the  land  Bold  for  the  complainant's 
benefit.  "No  steps  seem  to  have  been  taken  for 
some  time,  owing,  probably,  to  the  loss  of  the 
papers.  The  bill  charges  that  some  of  the  de- 
fendants are  infants,  and  two  (husband  and  wife), 
are  non-residents.  A  guardian  ad  litem  was  ap- 
pointed for  one  of  the  infant  defendants ;  a  de- 
murrer was  filed  in  her  behalf,  upon  the  hearing 
of  which  the  Chancellor  dismissed  the  entire  bill, 
notwithstanding  a  judgment  pro  confesso  had  been 
taken   against  the   others. 

The  first  objection  taken  in  the  demurrer  is, 
that  the  complainant  does  not  show  himself  to  be 
the  owner  of  the  judfi:raent  in  favor  of  Percy 
sought  to  be   revived. 

It  is  true  the  grounds  upon  which  he  claims 
are  the  assignments  of  the  Sherifi's  certificate  of 
the  sale  and  the  Sherifi's  deed,  made  in  reality 
long  after  the  bill  of  the  present  defendants  had 
been  filed  to  declare  jsaid  certificate  and  deed  void, 
whether  the  decree  declaring  them  void  had  been 
rendered  at  the  date  of  the  assignments  to  com- 
plainants does  not  appear.  The  bill,  however, 
charges  that  these  assignments  were  intended  to 
give  complainants  the  benefit  of  the  judgment  and 
all  rights  to  which  said  Percy  and  Stevens  were 
entitled,  and  as  our  statute  (Code,  sees.  2990,  2996) 
authorizes  the  satisfaction  of  judgments  in  cases 
where  the  title  to  the  property  fails  to  be  set 
aside  for  the  benefit  of  the  purchaser,  and  as  the 
complainant    may    be   regarded    as    standing    in   the 
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shoes  of  the  parchaser,  we  hold  the  allegations  of 
the  bill  on  this  point  sufficient. 

The  second  objection  is  that  onr  statutes  only 
allow  the  setting  aside  of  the  satisfaction  and  the 
reversing  of  the  judgment  in  such  cases,  but  make 
no  provision  for  reviving  the  lien  of  the  execution. 
However  this  question  may  be,  the  allegations  of 
the  present  bill  are  that  it  was  adjudged  in  the 
former  cause  in  which  the  present  defendants  were 
complainants  that  the  levy  of  said  execution  was 
a  valid   lien  which   might  be  enforced. 

This  being,  according  to  the  allegations  of  the 
bill,  a  valid  adjudication,  we  see  no  reason  why  a 
new  bill  may  not  be  maintained  to  enforce  the 
lien  then   adjudged  to  exist. 

But  the  third  and  most  serious  objection  to  the 
bill  is  that  no  steps  have  been  taken  to  revive 
the  judgment  against  the  administrator  and  show 
an  exhaustion  of  the  personal  estate,  and  the  ad- 
ministrator is  not  a  party  to  the  present  bill.  Our 
authorities  hold  that  where  a  lien  has  been  fixed 
upon  land  by  the  levy  of  an  execution  or  attach- 
ment and  the  debtor  dies  before  a  valid  sale  the 
heirs  have  the  right  to  demand  a  revivor  against 
the  personal  representative  and  exhaustion  of  per- 
sonal assets  before  the  lien  can  be  enforced  by  a 
sale  of  the  land.  See  Green  v.  Shaver^  8  Hum., 
189;  Perkins  v.  Norvell,  6  Hum.,  151;  Stockard  v. 
Pinkardj   Ibidy   119. 

This  ground  of  demurrer  is  therefore  well  taken. 
It    is  too   late  to    amend   in   this    particular,  as  the 
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bill  shows  that  all  steps  against  the  administrator 
would  now  be  barred  by  the  statute  of  limitations. 
The  decree  therefore  dismissing  the  bill  as  to  the 
defendant  in  whose  favor  ;^the  demurrer  was  filed 
must  be  affirmed. 

But  it  was  error  to  dismiss  the  bill  as  to  the 
defendants,  who  made  no  defense.  While  the  de- 
fendants had  the  right  to  insist  upon  the  exhaus- 
tion of  the  personal  estate,  and  for  that  purpose  a 
revivor  against  the  administrator,  they  might  waive 
the  defense  by  a  failure  to  take  the  objection.  •  If 
they  fail  to  take  the  objection  and  the  bill  be 
taken  for  confessed,  it  does  show  a  valid  lien  on 
the  land  which  may  be  enforced.  The  complain- 
ant was  therefore  entitled  to  a  decree  against  the 
adult  resident  defendants  upon  the  pro  confesso  for 
a  sale  of  the  share  of  the  land  for  their  pro  rata 
of  the  judgment. 

But  as  to  the  non-resident  defendants  the  judg- 
ment pro  confesso  did  not  entitle  the  complainant 
to  a  decree  without  evidence,  this  being  a  case 
without  attachment  of  property:  Code,  sees.  4371, 
4373. 

As  to  the  defendants  charged  in  the  bill  to  be 
infanta  it  was  irregular  to  proceed  against  them 
without  a  guardian:  Code,  sec.  4372.  The  judg- 
ment pro  covfesso  was  probably  taken  upon  the  as- 
sumption that  all  but  the  one  defendant  had  at- 
tained their  majority  since  the  bill  was  filed.  But 
there  is  nothing  of  record  to  show  this,  ex- 
cept an  affidavit  of  the  complainant's  solicitor,  made 
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for  the  purpose  of  supplying  the  lost  papers,  in 
which  he  says  that  he  was  informed  that  all  but 
one  had  arrived  at  age.  This  was  not  suficient, 
and  besides  it  was  made  after  the  judgment  pro 
confeaso  was  taken.  The  decree  as  to  the  one  de- 
fendant will  be  affirmed;  as  to  the  others,  it  will 
be  reversed,  and  the  cause  remanded,  to  the  end 
that  complainant  may  proceed  regularly  against 
the  other  infant  defendants,  either  by  having 
guardians  appointed  to  defend  for  them,  or  by 
takng  such  steps  as  will  require  them  to  defend 
as  adults;  and  the  complainant  may  also  proceed 
to  make   out  his   cause  against  the   non-residents. 

As  to  the  adult  resident  defendants  against 
whom  judgment  pro  covfesso  has  been  regularly 
taken  the  complainants  right  to  a  decree  final  up- 
on the  principle  before  indicated,  will  be  declared, 
but  not  enforced  until  the  cause  is  brought  to  a 
hearing  as  to  the   others. 

The  costs  of  the  Court  will  be  adjudged  one- 
half  against  the  complainants,  the  other  half 
against  the  adult  resident  defendants. 
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E.  G.   Duval  et  al.  v.  M.   B.  Bradt  et  al. 

SvPRBMB  Court  Pbaotice.  Mistake.  The  alleged  mistake  of  the 
Clerk  of  the  inferior  Court,  omitting  the  names  of  some  of 
the  appellants  as  parties  in  an  appeal  bond,  cannot  be  corrected 
in  the  Supreme  Court  after  disposition  of  the  appeal.  The 
Court  mighty  in  the  original  cause,  before  final  determination, 
have  granted  permission  to  amend  a  defective  bond,  and  com- 
plainants also  had  their  remedy  by  writ  of  error,  but  such 
mistake  cannot  be  the  object  of  a  new  bill. 


FROM   SHELBY; 


Appeal  from  the  Chancery  Court  at  Memphis. 
B.   J.  Morgan,  Ch. 

H.    Craft  for  Complainants. 

J.  M.  Gregory  and  T.  B.  Micou  for  Defend- 
ants. 

McParland,  J.,  delivered  the  opinion  of  the 
Court. 

Two  bills  were  filed  in  the  Chancery  Court  at 
Memphis,  by  creditors  of  the  firm  of  Norvell, 
Boone  &  Co.,  to  set  aside  a  conveyance  made  by 
William  McKeon,  a  member  of  said  firm,  for  the 
benefit  of  his  wife  and  children,  and  to  subject 
the  property  conveyed  to  the  satisfaction  of  the 
claims   of    the   several   complainants. 


U 


APttIL  TERM,  1880.  529 

Duval  V.  Brady. 

The  complainaDts  and  defendaiits  in  the  present 
bill  were  complaiDants  in  either  one  or  the  other  of 
said  two  first  named  bills,  or  became  so  by  petition, 
thej  claiming  to  be  separate  creditors  of  said  Jirm. 
Said  causes  were  consolidated  and  heard  together 
and  the  bills  dismissed  by  the  Chancellor. 

Upon  a  hearing  in  this  Court  upon  appeal,  at 
the  April  Term,  1879,  the  decree  of  the  Chancel- 
lor was  reversed,  the  conveyance  declared  to  be 
fraudulent,  and  the  same  set  aside;  and  'the  prop- 
erty was  ordered  to  be  sold  to  satisfy  the  claims 
of  the  complainants  in  said  causes;  but  it  was  fur- 
ther held  that  only  three  of  the  several  complain- 
ants in  said  causes  had  presented  their  appeals 
from  the  decree  of  the  Chancellor.  All  had  prayed 
an  appeal,  but  according  to  the  holding  of  this 
Court,  only  three  had  complied  with  the  conditions 
upon  which  the  appeal  was  granted,  by  executing 
appeal  bonds,  and  accordingly  the  decree*  of  this 
Court  was  only  in  favor  of   the  three   appellants. 

Subsequentlv,  the  present  bill  was  filed  by  the 
complainants  in  the  first  named  bills,  who  were 
held  not  to  have  appealed  against  the  three  who 
obtained  the  benefit  of  the  appeal,  for  the  purpose 
of  having  a  Tpro  rata  distribution  of  the  property 
recovered,   or  its  proceeds. 

The   bill  is  predicated  upon   two  grounds:      1st, 

That    the    firm    of    Norvell,   Boone  k  Co.,    as    well 

as  the  estate  of   TV.   McKeon,  being    insolvent,  the 

recovery   will   enure  to  the  benefit  of   all  the  cred- 

84_VoL.  4. 
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itors  of  said  estate,  wheth&r  parties  to  the  cause 
or  not.  In  support  of  this  position,  we  are  cited 
to  the  case  of  Mains  v.  Raineyy  11  Hum.,  261. 
That  case  does  hold  that  where  the  estate  of  an 
intestate  is  being  administered  under  the  insolvent 
laws,  and  one  creditor  alone  sues  for  and  recovers 
the  proceeds  of  property  fraudulently  conveyed  by 
the  intestate,  that  the  other  creditors  may  compel 
a  pro  rata  distribution  of  the  recovery,  less  the 
costs  and  expenses.  The  principle  of  that  case 
cannot  be  applied  here,  because  it  is  not  charged 
that  the  insolvency  of  the  estate  of  William  Mc- 
Keon  was  ever  suggested,  or  any  steps  taken  to 
administer  it  as  an  insolvent  estate.  Nor  is  the 
personal  representative  of  .said  McKeon  made  a 
party  to  the  present  bill.  Further,  the  decree  of 
the  Chancellor  in  the  first  named  causes  dismissing 
the  bill  without  even  a  judgment  for  the  debts,  re- 
mains in.  full  force  as  to  the  present  complainants. 
This  decree  was   rendered  in   1872. 

The  second  ground  of  the  present  bill  is,  that 
the  failure  to  execute  the  proper  appeal  bonds  ia 
the  first  named  causes,  was  owing  to  the  mistake 
of  the  Clerk  who  prepared  the  bonds  in  omitting 
the  names  of  the  present  complainants  as  parties 
thereto. 

We  think  it  clear  that  such  a  mistake  cannot 
be  corrected  in  this  mode.  This  Court  might  in 
the  original  causes  have  granted  permission  to 
amend  or  supply  a  defective  bond,  and  the  com- 
plainants  also   had   their    remedy   by   writ   of    error,. 
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but  we  do  not  perceive  how  the  mistake  or  over- 
sight can   be  the  subject  of   a  new  bill. 

It  is  further  earnestly  argued  that  the  decision 
of  this  Court,  denying  to  the  present  complainants 
the  benefit  of  the  appeal  in  the  original  causes, 
was  erroneous.  However  this  may  be,  it  was  at 
all  events  deliberately  adjudged,  and  the  error,  if 
one,   cannot  now  be   corrected. 

The  decree  of  the  Chancellor,  dismissing  the 
bill,  must  be  affirmed   with   costs. 


Sophy  G.  Harrison  et  al.  v.  Annie  E.  Quion  et  al. 

Chancery  Jurisdiction.  Will.  Devisavit  vel  non.  The  Chancery 
Court  has  no  Jurisidlction  to  try  an  issue  of  devisavUvel  non: 
the  jurisdiction  of  llie  Circuit  Court  is  exolu-ive. 

Cases  cited:  Smith  v.  Harrison,  2  Heis.,  230;  Code,  sees.  2173, 4201, 
4227. 


FROM     SHELBY. 


Appeal  from    the    Chancery   Court    at    Memphis. 

R.    J.    MOROAN,    Ch. 
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T.   W.   Brown   for  Complainanta. 

C.  F.  Vance  and  Clapp  &  Bsabd  for  Defend- 
ants. 

W.  C.  FoLKES,  Sp.  J.,  delivered  the  opinion  of 
the  Court. 

Thia  bill  is  filed  ^on  the  theory  that  the  estate 
of  John  Smith,  who  died  in  Memphis  in  1851, 
had  been  used  by  the  defendant,  Annie  E.  Onion, 
and  her  sister,  Lucretia  H.  Smith,  (now  dead),  in 
the  purchase  and  improvennent  of  nine  acres  of 
land  on   Adams  street,   in   the   city   of   Memphis. 

There  never  has  been  an  administration  upon 
the  estate  of   John   Smith. 

Complainants  filed  this  bill  as  distributees  of 
John   Smith's   estate,  and  insist: 

1st,  That  the  funds  of  John  Smith  should  be 
followed  into  said  land  in  Memphis,  and  charged 
upon   it  as  a  trust  in   favor  of   complainants. 

2nd,  That  defendants  should  be  made  to  ac- 
count for  personal  property,  or  the  proceeds  there- 
of, belonging  to  John  Smith  which  came  to  the 
hands  of  defendant,  Annie  Quion,  and  her  sister, 
Lucretia   Smith. 

The  bill  likewise  recites  the  death  in  1870  of 
Climoe  IT.  Smith,  wife  of  John  Smith,  and  the 
mother  of  complainants,  and  defendant,  Annie 
Guion,  and  charges  that  her  will,  which  is  exhib- 
ited with  the  bill,  was  procured  by  defendant, 
Annie  £.,  and  her  sister,  Lucretia  H.  Smith,  by  fraud. 
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UDdae  influence  and  imposition  upon  their  mother, 
who  was  very  aged  and  infirm  at  the  time  of  her 
death,  and  asks  an  issue  of  devisavit  vel  non  thereon. 

The  bill  further  states  the  death  of  Lucretia 
H.  Smith  in  1871,  and  charges  that  her  will,  in 
which  she  bequeaths  all  of  her  estate,  (which,  so 
far  as  this  record  discloses  it,  at  the  time  of  her 
death,  consisted  only  of  an  undivided  half  interest 
in  so  much  of  the  nine  acres  of  Memphis  prop- 
erty as  remained  unsold),  to  her  sister,  Annie  E., 
was  also  procured  by  undue  influence,  imposition 
and  fraud  practiced  upon  the  testatrix  by  defend- 
ant, Annie  E.   Quion. 

The  bill  also  attacks  the  testamentary  capacity 
of   said   Lucretia  H.   Smith. 

Without  undertaking  to  review  the  evidence  in 
the  record,  which  is  very  voluminous,  it  is  sufli- 
cient  to  say  that  after  a  very  careful  examination 
of  it,  we  are  of  opinion  that  complainants  wholly 
fail  to  make  out  their  case.  This  conclusion  ren- 
ders it  unnecessary  to  refer  to  the  authorities  dis- 
cussed in   the  argument  of   counsel. 

The  Court  below  took  the  same  view  of  this 
case,  and  dismissed  the  bill,  so  far  as  it  sought  to 
establish  a  trust  in  or  npon  the  land  in  question,  or 
BO  far  as  it  sought  an  account  with  defendants  as 
to  any  personal  property  of  their  common  ancestor 
wrongfully   received   or   converted    by   them: 

We   affirm   so   much   of    the   Chancellor's   decree. 

The  Chancellor,  however,  awarded  an  issue  of 
demsatdt   vel  non  as  to   Lucretia  H.    Smith's   will,  at 
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the  trial  of  which,  the  pleadings  and  proof  in 
this  cause  may  be  used,  together  with  such  other 
proof  as  either  party  may  introduce.  From  this 
portion   of   the   decree    the   defendants   appealed. 

We  think  the  Chancellor  is  in  error  as  to  this 
part  of   his  decree. 

Section  4201  of  the  Code  gives  to  the  County 
C^^ourt  original  jurisdiction  in  the  probate  of  wills, 
while  Section  2173,  as  to  "contesting  will,"  pro- 
vides that  "  where  the  validity  of  any  last  will  or 
testament,  written  or  nuncupative,  is  contested,  the 
County  Court  shall  cause  the  fact  to  be  certified 
to  the  Circuit  Courts  and  send  to  said  Court  the 
original  will,  and  shall  require  the  contestants  to 
enteV   into  bond,'^   etc. 

Section  4227,  under  the  head  of  "jurisdiction 
and  powers  of  Circuit  Courts,"  provides  that  "They 
have  excliJLsive  jurisdiction  to  try  and  determine  all 
issues  made  up  to  contest  the  validity  of  last 
wills   and  testaments." 

This  question  was  presented  in  Smith  v.  ffarri" 
son^  2  Heis.,  230,  241,  where  the  Court  say:  "we 
cannot,  and  do  not,  undertake  to  decide  upon  the 
validity   of   the   will    as   a  testamentary   paper." 

The  Chancery  Court  has  nm  jurisdiction  to  try 
such  an  issue.  The  jurisdiction  of  the  Circuit 
Court  is  exclusive. 

We  therefore  reverse  so  much  of  the  decree 
of   the    Chancellor    as  awards  an   issue    of    devisavit 

m 

vel  noUj  and,  making  such   a  decree  as  should   have 
been    made*  below,   direct  the   entire   bill   to   be   dis- 
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missed  at  the  cost  of  complaiDants.  This  dismis- 
sal is,  of  course,  without  prejudice  to  the  rights 
of  complainants  to  contest  the  validity  of  the  will 
in  the  proper  form. 


A.    L.    Roy  et  al.  v.  Thomas  L.   Qilbs  -et  al. 

Jurisdiction.  Probate  Court,  Shelby  County:  This  Court  has  only 
such  jurisdiction  (  T.  A  S.  Co  le,  sec.  316^ )  as  to  guardian  set- 
tlements, as  was  previously  conferred  upon  the  County  Court. 

CouNTT  Court.  Jurisdiction.  After  a  final  settlement  and  resignation 
of  a  guardian  the  County  Court  could  not  entertain  a  bill,  filed 
in  accordance  with  the  forma  and  practice  of  a  Chancery  Court 
to  surcharge  and  falsify  the  settlement.  For  this  purpose  re- 
sort should  be  had  to  a  Court  of  Chancery.  County  Courts  have 
power  to  bring  guardians  to  settlement,  but  for  this  purpose 
the  remedy  is  summary  and  not  by  a  bill  according  to  the  forms 
of  Chancery. 


FROM   SHELBY. 


Appeal  from  the  Probate  Court  of  Shelby  County 
J.   E.  R.  Ray,  J. 

J.   R.   &   W.   S.   Flippin  for   Complairiants. 
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J.  A.   Taylor  for  Defendants. 

MgFarland,  J.,  delivered  the  opinion  of  the 
Court. 

This  bill  was  filed  in  the  Probate  Court  of 
Shelby  county  against  the  two  former  guardians 
of  Mrs.  Eoy  (Giles  and  Shelly),  and  their  sureties 
for  an  account  and  settlement  of  their  guardian- 
ships. 

It  is  charged  that  Giles  made  his  settlement  in 
1867,  and  resigned.  It  is  sought  to  surcharge  and 
falsify  this  settlement.  Shelly  was  appointed  soon 
after  the  resignation  of  Giles.  The  allegations  of 
the  bill  are  indefinite  as  to  his  settlement  ^^A 
report  and  settlement"  made  by  him  is  referred 
to   in   the  bill. 

The  principal  charge  against  him,  however,  is 
that  a  tract  of  76  acres  of  land  belonging  to  Mrs. 
Roy  and  three  others,  was  sold  by  a  decree  of 
said  Probate  Court  for  partition,  in  a  cause  which 
is  referred  to  as  pending  in  said  Court;  that  Mrs. 
Roy  was  entitled  to  one-fourth  of  the  purchase 
money,  the   whole   sum   being  $1,368.06, 

They  suppose  it  has  been  paid,  but  what  be- 
came of  it  they  do  not  know,  but  they  charge 
that  it  come,  or  should  have  come  to  the  hands 
of  Shelly  as  guardian,  none  of  which  has  been 
accounted  for,  Mrs.  Roy  only  having  received  about 
$160   out  of  the   funds   of   her   estate. 

The  Judge  overruled  a  demurrer  but  allowed 
an   appeal.      The  question   presented  in   argument  Ie; 
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whether  the  Conrt  has  jarisdiction  of  the  caase. 
The  act  creating  the  conrt  defines  its  jnrisdictioit 
as  follows :  The  said  Conrt  shall  have  original 
jurisdiction  of  all  matters  of  probate,  the  adminis- 
tration of  estates  and  orphans'  business,  embracing 
all  of  the  subjects  and  power  enumerated  in  and 
conferred  by  .sections  4201,  4208,  4204,  4205  and 
4208  of  the  Code  of  Tennessee,  and  concurrent 
jurisdiction  with  the  Chancery  courts  of  Shelby 
County  over  the  persons  and  estates  of  idiots,  lu- 
natics and  other  persons  of  unsound  mind;  and 
proceedings  for  the  partition  or  sale  of  estates  by 
personal  representatives,  guardians,  heirs,  tenants  in 
common,  joint  owners  or  coparceners,  for  the  sale 
of  lands  at  the  instance  of  the  creditors  of  deced- 
ents if  the  personal  property  is  insufficient  to  sat- 
isfy the  debts  of  the  estate,  and  for  the  allotments 
of  dower,  and  it  is  hereby  vested  with  all  the 
powers  of  a  Chancery  Court,  touching  these  mat- 
ters:     T.  &   S.   Code,  sec.   816A. 

This  not  being  a  cause  involving  the  person  or 
estate  of  an  nliot,  or  person  of  unsound  mind,  or 
for  the  parti  ion  or  sale  of  real  estate  for  any 
purpose,  or  the  allotment  of  dower,  we  must  look 
to  the  first  clause  of  that  part  of  the  act  above 
quoted  as  the  authorv  v-  for  the  jurisdiction.  This, 
however,  only  gives  such  jurisdiction  as  was  pre- 
viously conferred  upon  the  County  Court.  The 
sections  of  the  Code  referred  to,  being  those  con- 
ferring or  defining  the  jurisdiction  of  the  County 
Court. 
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While  it  is  clear  that  the  County  Court,  and 
coQBequently  the  Probate  Court,  had  jurisdiction  of 
the  settlements  of  guardians,  yet  we  suppose  that 
after  a  final  settlement  and  resignation  of  a  guar- 
dian«  the  County  Court  could  not  entertain  a  bill 
filed  in  accordance  with  the  forms  and  practice  of 
a  Chancery  Court  to  surcharge  and  falsify  the  set- 
tlement. For  this  purpose  resort  should  be  had  to 
a  court  of  chancery.  While  the  jurisdiction  of 
the  County  Court  in  the  first  instance  is  original, 
yet  that  jurisdiction  is  exhausted  upon  the  final 
settle  inent  and  acceptance  of  the  guardian's  resig- 
nation, and  no  statute  confers  jurisdiction  to  en- 
tertain a  bill  for  the  review  of  the  proceedings. 
The  cases  of  Young  v.  Shumate,  8  Sneed,  869, 
Bond  V.  Clayy  2  Head,  869,  recognize  the  general 
rule. 

We  hold,  therefore,  the  Court  had  no  jurisdic- 
tion, especially  as  to  the  defendants,  Giles  and  his 
sureties.  The  Court  had  the  power  to  bring 
Shelly  to  a  settlement,  but  for  this  purpose  the 
remedy  was  summary  and  not  by  a  bill  in  the 
present  forms. 

The  decree  will  be  reversed  and  the  bill  dis- 
missed  with   costs. 


I 
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R  B.  JoNBS  V.  H.    Baoland  et  al. 

Assignment.  Seal  estate.  VendorU  lUn.  Priority,  A  trust  ss- 
dignment  of  land  for  the  benefit  of  a  creditor,  duly  regiMterodi 
made  by  a  devisee  of  tlie  land  to  secure  a  debt  of  tiiu  testator 
renewed  by  the  executor  will  have  preference  over  a  vendor V 
lien  for  unpaid  purchase  money  resting  In  parol ,  the  lifgal  title 
to  the  land  being  in  the  devisee,  and  the  aHsign<40S  having  no 
notice  of  the  lien  until  after  the  deed  was  accepted. 


VBOM    SHELBY* 


Appeal  from  the  Chancerj  Court  at  Menipbi«« 
W.   W.   McDowell,  Ch. 

Taylor  k  Carroll  for  Complainant* 

J.   R.  k   W.  S.   Flippy  for    Dcfcridantii, 

Cooper,  J.,  delivered  the  opinion  of  the  Courts 

Bill  filed  on  the  7th  of  Dec^nbfjr,  1877,  nuh^ 
se^nently  amended,  and  is  before  ns  upou  d<j- 
marrer  to  the  biil  as  amended*  Jam^^  (',  Jou^th^ 
the  father  of  complainant,  and  K*  C,  BnLkley,  at 
sr*ine  time  prior  to  l'5.'/:f,  in  wh;^;b  year  Joh*^  0>rd, 
entered  into  a  jartr.er-^r.lp  arrar.irefrjerjt  tor  ^r.\/:\t,it 
the  Merrir':.'^  ar.-i  Gerr;.ar,t/>« r,  p.ank  r^riA.  \%r.%K' 
ler  f:*::'*;.r^5  ^'.e  ca:.  'a!  ar.i  i'fUf^  \,'.\  ^^.t'*,'^< 
w>.L  tLe  s'^.<':-r^'^\  *'-at^  *f.e  protl*^  ar,'l  y/**/:^ 
*h --.i    "-.•r    -r.-t.-T   ^;',4*r.i     r^*xr*:jt-:    •r,*rr;*.       At    *'>? 
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completion  of  the  work  they  had  realized  a£^ 
profits  of  the  enterprise  a  certain  tract  of  laud 
described. 

Upon  settlement  of  the  business  it  was  agreed 
that  Jones  was  entitled  to  one  undivided  half  of 
tbe  land  and  Brinkley  to  the  other  half,  the  legal 
title  to  the  whole  tract  being  in  Jones.  Complain- 
ant, then  a  child  of  three  or  four  years  of  age, 
had  been  named  after  Brinkley.  For  this  reason, 
Brinkley  felt  an  interest  in  complainant,  and  pro- 
posed to  give  him  the  benefit  of  his  interest  in 
the  land.  By  consent  of  Brinkley,  Jones  agreed 
to  pay  complainant,  in  place  of  the  land,  the  sum 
of  $10,000,  and  executed  his  note  therefor,  payable 
to  the  complainant  when  he  should  come  of  age, 
and  placed  the  same  in  the  hands  of  Brinkley 
with  the  express  understanding  and  agreement 
that  there  should  be  a  lien  on  the  laud  for  the 
payment  thereof.  The  note  was  immediately 
handed  back  by  Brinkley  to  Jones,  to  be  held  by 
him  for  complainant,  as  his  father  and  natural  pro- 
tector. The  father  accepted  the  trust  and  kept 
the  note  until  just  before  his  death,  in  1859,  when 
he    destroyed    it.       He    did    no    act    indicating    any 

other  purpose,  than  to  perform  the  trust  until  a 
short  time  prior  to  his  death,  when  he  made  his 
will  By  said  will,  he  devised  and  bequeathed 
all  his  property,  real  and  personal,  to  his  widow, 
Sarah  W.  Jones,  without  any  reservation  in  favor 
of  complainant.  The  said  Sarah  W.  Jones  knew, 
before    the  death    of   her    husband,  all   the  facts    in 
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relation  to  complainant's  claim.  Nevertheless,  she 
sold,  afterwards,  to  innocent  purchasers,  a  part  of 
the  land,  and  on  the  11th  of  July,  1874,  executed 
to  defendant,  Hearn,  a  trust  conveyance  of  another 
portion  of  the  land  to  secure  a  debt  of  the  hus- 
band, renewed  by  her  as  executrix  of  his  will, 
in  favor  of  the  defendant,  Ragland.  She  had 
since  died,  in  April,  1876,  after  devising  her  prop- 
erty to  complainant  and  Felix  M.  Jones,  his  only 
brother.  This  bill  was  filed  to  enjoin  a  sale  under 
this  trust  deed,  upon  an  advertisement  of  the  land 
for  sale  by  the  trustee,  the  bill  stating  that  the 
complainant  had,  only  within  a  few  days,  been  ad- 
vised of  his  rights.  The  demurrer  raises  the  ques- 
tion whether  the  facts  create  a  trust  or  lien,  which 
equity  will  enforce  as  against  the  beneficiary  in 
the  trust   assignment. 

The  argument  submitted  in  this  case  is  ad- 
dressed  to  the  question  whether  a  trust  in  land 
can,  in  this  State,  be  created  and  evidenced  by 
parol.  Bat  the  facts  raise  no  such  question. 
They  are,  in  substance,  that  Brinkley  sold  his  un- 
divided interest  in  the  land  to  Jones  in  considera- 
tion of  $10,000,  to  be  secured  by  the  purchaser's 
note,  made  payable  to  the  complainant,  and  a  lien 
upon   the   land. 

In  that  view,  conceding  complainant's  right  to 
the  lien,  it  would  be  the  ordinary  case  of  a  sale 
of  land  where  the  vendor  has  conveyed  to  the 
vendee  the  legal  title,  and  the  purchase  money  is 
unpaid.      In   such  a  case,  the  vendee  giving   simply 


542  JACKSON : 


Jones  «.  Ra^lnnd. 


his  own  note  for  ^the  purchase  money,  there  would 
be  no  waiver  of  the  vendor's  lien  or  equity  on 
the  land  for  the  security   of  the   debt. 

This  lien  was  at  one  time  a  favorite  with  our 
courts',  and  repeatedly  recognized  and  enforced  from 
Kennedy  v.  Woolfolky  3  Hayw.,  195,  to  Brown  v. 
Vanlier^  7  Hum.,  239,  not  only  against  the  vendee 
and  his  heirs,  but  also  against  all  persons  claiming 
under  him  with  notice  of  the  vendor's  equity  : 
Eskridge  v.  McClure,  2  Yer.,  84.  In  Brown  v. 
Vanlier^  the  lien  or  equity  was  held  to  be  supe- 
rior to  the  right  of  a  trustee  and  beneficiaries  un- 
der   a    general    assignment    of    the    vendee  for    the 

benefit  of  creditors,  where  the  vendor  filed  his  bill 
for  the  enforcement  thereof  before  the  trust  deed 
was  executed.  In  Green  v.  DemosSy  10  Hum.,  371, 
the  ruling  was  qualified  by  construing  it  as  merely 
giving  the  priority  where  the  bill  was  filed  before 
the  trust  deed  was   accepted   by  the   beneficiaries. 

This    was    an    unwarranted    construction    of    the 
opinion,  as  is   clearly   shown   by  Deaderick,  C.  J.,  in 
Washington    v.    Ryan,    5     Bax.,     628.       Nevertheless, 
the    subsequent     rulings    of    the     Court    have    been 
still    more    against    the    vendor's    lien.       In   Fai^  v. 
Inman,   6   Heis.,   5,    the  lien    became,   "if  not  quite 
a  myth,"   only  a  "floating    equity"  or    "capacity   to 
acquire  a  lien,"  and  was   made   to   give   way  to  the 
right    acquired    under    a    trust    assignment    of   the 
vendee   to    secure   a   creditor,    although   the    creditor 
had,   before   the    execution   of    the   trust   assignment, 
full   knowledge    that    the    purchase    money    due    the 
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vendor  had  not  been  fully  paid.  The  Court  is  of 
opinion  that  the  later  decisions  are  more  nearly  in 
accord  with  the  policy  of  our  registration  laws^ 
and  adheres  to  them.  My  own  inclination,  in 
which  Judge  Freeman  concurs,   would  be   otherwise. 

The  present  bill  does  not  show  that  the  trustee 
and  beneficiaries,  made  defendant,  had  notice  of  the 
complainant's  equity.  Their  right  would,  under 
these  circumstances,  have  been  good  against  a 
positive  deed  or  trust,  in  writing,  given  to  the 
complainant  but  ne^er  registered:  Myers  v.  Eoss^ 
3  Head.,  60.  It  is,  of  course,  superior  to  a  mere 
lien  or  trust,  neither  reduced  to  writing  nor  regis- 
tered. 

The  Chancellor's  decree  must  be  reversed,  the 
demurrer  sustained,  and  the  bill  dismissed  will* 
costs. 


544  JACKSON : 


Macl  eca  v*  Panesi. 


Jos.  Machboa  et  al.  v.  F.  Panbsi  et  al. 

1.  Attachmknt.    Damages,  how  awarded  for   wrongfully  euing  out. 

Deiiendant  in  attachment  suit,  when  the  attaclimeat  baa  l)eeD 
dismissed,  may  proceed  to  recover  damages  at  his  discretion, 
either  by  motion  before  the  Court  that  passed  upon  the  origi- 
nal cause  or  by  suit  at  law  upon  the  bond.  It  is  compttent 
for  the  Court  in  which  the  bond  was  executed  to  ascertain  and 
assess  the  damages.  The  motion  is  an  independent  suit,  and 
is  a  substitute  for  an  action  at  law  upon  the  attachment  bond. 

2.  Supreme  Court  Practice.    Appeal  in  suits  on  bond  or  motion  to 

award  damages  in  attachtnent  suits.  Appeal  from  tlie  judgment 
on  motion  to  assess  damages  in  attachment  suits,  or  from  a  suit 
at  law  upon  bond,  docs  not  carry  to  Supreme  Court  for  its  re- 
vision the  judgment  or  decree  in  the  original  cause. 


FROM     8HELBY. 


Appeal  from    the    Chancery   Court    at    Memphis. 

R.    J.    MOBGAN,    Ch. 

IIuMBS  &  PosTON  for  Complaiuants. 

R.  D.  Jordan  for  Defendants. 

TuRNET,  J.,  delivered  the  opinion  of  the  Court. 

The  goods  of  Panesi  were  attached.  On  the 
hearing  the  Chancellor  dismissed  the  attachment 
bill  as  to  Panesi.  There  was  no  appeal  from  the 
decree. 

On  motion  of  Panesi,  an  order  of  reference 
was  made  to  ascertain  the  damages  to  him  because 
of   the  attachment. 
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On  the  coming  in  of  the  report  of  the  Clerk 
and  Master,  exceptions  were  filed  by  complainants 
in  the  original  bill,  which,  being  overruled,  they 
have   appealed  to  this   Court. 

The  decree  dismissing  the  bill  was  final. 

Panesi,  by  his  motion,  became  the  actor  or 
plain tifi.  The  motion  is  an  independent  suit,  and 
is  a  substitute  for  an  action  at  law  upon  the  at- 
tachment bond.  The  proceedings  under  it  are  dis- 
tinct from  the  original  cause,  though  growing  out 
of  it.  The  party  complaining  has  his  election  to 
proceed,  either  by  motion  before  the  Court  that 
passed  upon  the  original  cause,  or  by  suit  at  law 
upon  the  bond. 

An  appeal  from  the  judgment  or  decree  in 
either  case  will  not  bring  up  to  this  Court,  for  its 
revision,  the  judgment  or  decree  in  the  original 
causa 

It  is  competent  for  the  Court  in  which  the 
bond  was  executed  to  ascertain  and  .assess  the 
damages. 

The  exceptions  were  properly  overruled,  and  the 
decree   is   afiirmed. 
35— Vol.  4. 
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Thomas   Winters   v.  Fleece  et  al. 

Contract.  Contractor  and  sub-contractor.  Under  a  coDtraet  be- 
tween a  contractor  for  the  grading  of  a  railroad,  and  a  sub- 
contractor of  a  part  of  the  same  worlc,  which  stipulated  for  the 
retiiiiiing,  by  the  contractor,  of  a  certain  per  centage  of  the 
monthly  estimates  as  collateral  security  for  the  execution  ol 
the  contract*  and  provided,  in  the  event  the  sub-contractor 
failed  to  keep  a  sufficient  force  at  work  to  complete  it  in  time, 
tliat  the  contractor  miglit  put  a  force  on  said  work  at  his  ex- 
panse, or  declare  a  forfeiture,  and  re-let  or  do  the  work  and 
hold  the  sub-contractor  liable  for  any  damage  or  injury  by 
reason  of  his  failure,  tlie  sub-contractor  left  the  work,  and  the 
contractor  declared  a  forfeiture,  but  neither  re-let  or  did  any 
further  work,  and,  by  agreement  with  the  railroad  company, 
abandoned  the  work,  after  receiving  full  pay  for  what  had  l»een 
done.  It  was  held  that  tlie  per  ceiitn go  retained  belonged  to  the 
sub-contractor,  and  was  recoverable  accordingly. 


FROM    SHELBY. 


Appeal  -from  the  Chancery  Court  at  Memphis. 
R.  J.   Morgan,   Ch. 

W.   M.   Randolph   for  Complainant. 

Campbell  &  Jackson  for  Defendants. 

Cooper,  J.,  delivered  the  opinion   of    the   Court. 

The  defendants  were  contractors  for  grading  a 
number  of  miles  of  the  Mississippi  River  railroad. 
The  complainant  became  a  sub-contractor  for  a 
portion  of  the  same  work,  the  contract  stipulating 
that    the    defendants    should    pay    the    complainant 
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eighty-five  per  cent,  of  the  montlily  estimates  of 
the  work  done,  "the  remaining  fifteen  per  cent,  to 
be  retained  as  collateral  security  for  the  execution 
of    the   contract,   until    the    same   is   fuUv   executed'/' 

The  contract  further  provided  that  if  it  should 
be  found  that  the  work  was  not  progressing  with 
sufficient  speed  to  insure  its  completion  by  tlie 
time  stipulated,  the  complainant  should,  upon  five 
days  notice,  increase  his  force,  and  upon  failure 
s(»  to  do  the  defendants  might  "put  a  force  on 
said  work  at  his  expense,  or  may  declare  the 
»ame  forfeited,  and  enter  upon  and  take  possession 
of  the  same,  and  re-let  or  do  the  work,  and  hold 
liim  responsible  for  any  damage  or  injury  to  them 
by   said    failure   to   comply   with   the   contract. " 

The  work  of  grading  the  road  was  never  com- 
pleted, because  of  the  failure  of  the  company  to 
pay  estimates,  and  its  eventual  insolvency.  Shortly 
after  the  defendants  ceased  entirely  to  work  on 
the  road,  they  had  a  settlement  with  the  railroad 
company  and  received  payment  for  the  full  amount 
of  the  work  actually  done,  including  the  work  of 
the  complainant  nnder  his  sub-contract,  and  the 
contract  was,  by  mutual  consent,  abandoned.  The 
complainant  ceased  work  a  month  or  two  earlier 
than  some  of  the  other  sub-contractors,  but  no 
work  was  afterwards  done  on  that  part  of  the 
road   included  in   his  contract. 

On  the  27th  of  January,  1871,  a  few  months 
after  the  work  was  abandoned,  the  complainant 
and  defendants   had  a  settlement.      Eacb  selected  a 
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person  to  act  as  an  arbitrator  or  mutual  friend  in 
examining  the  papers  and  making  calculations. 
These    persons  found    that  the    account  stood  thus: 

Total    estimate |9,013.02 

Total   payments.     .    .    $7,416.98 
15    per  cent    retained.     1,851.95—8,768.98—244.09 
The    balance  of   $244.09  was    afterwards  paid  by 
the  defendants   on  the   order  of  the  complainant. 

This  bill  was  filed  for  an  account,  but  the  liti- 
gation is  narrowed  down  to  the  question  whether 
the  complainant  is  entitled  to  recover,  or  the  de- 
fendant to  retain  the  15  per  cent,  of  the  estimates 
reserved  under  the  contract,  and  ascertained  to  be 
$1,351.95  as   above. 

The  Chancellor  dismissed  the  bill  and  the  com- 
plainant appealed. 

The  •  complainant  quit  work  about  the  20th  of 
August,    1870,    other    contractors    leaving    off    near 

the  same  time.  The  testimony  of  the  engineer  of 
the    company   leaves    no    doubt    that  the    work  was 

abandoned  because  of  the  failure  of  the  Railroad 
company  to  pay   estimates. 

On  the  8rd  of  September,  1870,  the  defendants 
gave  the  complainant  written  notice  to  resume 
work  within  five  days  or  they  would  consider 
^Hhe  same  abandoned  and  forfeited,  and  will  act 
accordingly,  reserving  and  claiming  all  our  rights 
in  the  premises."  On  the  9th  of  the  same  month 
they  served  on  the  complainant  the  following  no- 
tice: "Having  failed  and  refused  to  renew  work 
on    your    contract,  we    have    no    course  left    but  to 
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enter  upon  it  and  prosecute  it,  reserving  to  our- 
aelves  all  rights  incident  upon  its  abandonment  and 
forfeiture."  The  defendants  did  not  in  fact  "enter 
upon  and  prosecute"  the  work  after  this  notice. 
It  remained  as  left  by  the  complainant,  and  its 
completion  was  abandoned  by  agreement  with  the 
company.  The  notices  could  only  fix  rights  under 
the  contract,  not  enlarge  them.  They  lorminated 
the  contract,  giving  the  defendants  a  right  to  re- 
cover expenses  or  damages  under  it,  incurred  in 
completing  the  work. 

The  contract  stipulated  for  the  retention  of  fif- 
teen per  cent,  of  the  money  earned  by  complain- 
ant, "  as  collateral  security  for  the  execution  of  the 
contract." 

This  reservation  was  to  he  of  money  earned 
by  complainant,  and  therefore  of  his  money.  It 
was  to  be  retained  "  as  collateral  security, "  that 
is,  not  absolutely  either  as  a  penalty  or  liquidated 
damages,  but  to  secure  the  completion  of  the  work. 

The  contract  provides  the  mode  in  which  the 
work  is  to  be  completed,  so  as  to  entitle  the  de- 
fendants to  indemnity  out  of  the  fund,  namely,  by 
putting  on  a  force  at  the  complainant's  expense,  or 
by  declaring  the  work  forfeited  and  re-letting  it, 
holding  the  complainant  liable  for  any  injury  sus- 
tained by  reason  of  his  failure  to  comply  with  the 
contract.  If  the  work  is  done  or  •  re-let  at  the 
original  contract  price  there  is  no  expense  or  dam- 
age under  the  contract,  and  the  money  retained 
•*  as  collateral  security  "  will  belong  to  the  complain- 
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aut.  If  the  work  is  not  continued,  and  tlie  de- 
fendants are  released,  with  their  own  consent,  from 
their  contract  to  complete  it,  the  money  retained 
as  colhiteral  security  for  a  purpose  no  longer  pos- 
sible,  must  be   the   money   of  the   complainant. 

The  argument  on  behalf  of  the  defendants  is 
that  the  fifteen  per  cent,  constitutes  liquidated 
damages  for  the  breach  of  the  contract.  Liquidated 
damages  occur  where  the  parties  have  agreed  that, 
in  case  one  of  them  shall  do,  or  omit  to  do  a 
stipulated  act,  the  other  shall  receive  a  certain  sum 
as  the  just,  appropriate  and  conventional  amount 
of  the  damages  sustained  by  such  act  or  omis- 
sion :  2  Story,  Eq.  Jur.,  sec.  1318.  In  this  case 
the  parties  have  not  agreed  upon  a  certain  sum  as 
damages.  On  the  contrary,  the  contract  provides 
for  the  retention  of  a  percentage  of  earnings  "as 
collateral  security,"  and  expressly  gives  the  defend- 
.  ants  the  right  to  hold  the  complainant  liable  for 
the  expense  or  damages  of  completing  the  work, 
which  may  exceed  the  collateral  security.  It  is 
obvious,  moreover,  that  a  percentage  of  the  monthly 
earnings  could  never  be  a  "just  or  appropriate" 
amount  of  damages.  For,  in  the  early  stages  of 
the  iwork,  the  amount  retained  might  be  grossly 
inadequate,  and  towards  the  completion  of  the  con- 
tract,  grossly   excessive. 

There  is  gotod  reason,  therefore,  why  the  parties 
should  not  have  designed  that  the  retainer  should 
constitute  liquidated  damages,  and  it  is  very  cer- 
tain  that   they   have   not   so   provided. 
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The  contract  itself  must  give  the  measure  of 
damages  for  its  breach :  State  v.  Wat^d,  9  Heis., 
101.  And  this  contract  does  clearly  define  "  the 
expense,  damage,  or  injury"  against  liability  for 
which  the  "  collateral  security "  is  provided.  It  is 
only  such  expense,  damage  or  injury  as  may  be 
incurred  or  sustained  in  completing  the  work  after 
breach  of  the  contract,  or  declaration  of  forfeiture. 
Xo   other  element  of  damage  is  admissible. 

In  this  view  the  right  of  the  complainant  is 
olear,  the  defendants  having  in  fact  done  no  work 
in  execution  of  the  contract  after  they  had  them- 
selves terminated  it  by  declaring  a  forfeiture,  nor 
re-let  the  work,  and  having  agreed  with  the  com- 
pany to  abandon  their  contract,  whereby  any  fur- 
ther work  became  impossible,  and  having  received 
the  full  amount  due  for  the  work  actually  done. 
They  hold  the  retained  percentage  as  the  money 
of  the  complainant,  the  purpose  for  which  it  was 
pledged  as  collateral  having  ceased  to   exist. 

The  decree  below  must  be  reversed  and  a  de- 
cree rendered  here  in  favor  of  the  complainant  for 
the  money  retained,  $1,351.95,  with  interest  from 
the  27th  of  January,  1871,  and  the  costs. 
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A.  E.  Burr  et  al.  v.   Graves   et  al. 

Chancery  Practice  and  Pleadings.  Mechanic's  lien.  Attach- 
ment, Under  a  bill  Hied  hv  a  mechanic  lo  enforce  his  lien  for 
the  erection  of  a  building  on  leasehold  property,  and  the  fur- 
nishing and  erection  of  machinery  and  fixtures  therein,  the 
attachment  may  be  levied  without  going  on  the  premises  or 
taking  possession  of  the  property. 


FROM    SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis. 
W.   W.   McDowell,   Ch. 

W.   D.  Beard  for  Complainants. 

EsTES  &  Ellett   for  Defendants. 

Cooper,  J.,    delivered  the  opinion   of    the  Court. 

The  contest  in  this  case  is  between  the  com- 
plainants and  the  defendant,  Richardson,  over  a 
steam  engine,  boilers  and  other  machinery  and  fix> 
tures  located  on  leased  land,  and  used  for  carrying 
on  the  business   of   cleaning   cotton. 

The  Chancellor  rendered  a  decree  in  favor  of 
the  complainants,   and  the   defendant  appealed. 

The  complainants,  as  mechanics,  erected  the  frame 
building  and  furnished  and  put  up  the  engine,  boilers^ 
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machinery  and  fixtures  under  a  contract  with  J.  R. 
Miles  k  Co.  The  [work  was  accepted  on  the  10th 
of  Jane,  1876,  the  complainants,  receiving  in  pay- 
ment the  notes  of  Miles,  Ely  &  Co. — one  T.  B. 
Ely  having  in  the  meantime  become  a  partner. 
The  land  had  been  leased  to  Miles  k  Co.  for 
three  years  from  the  1st  of  April,  1876,  the  only 
evidence  of  the  lease  being  in  parol,  except  a 
memorandum  in  writing  on  the  books  of  the 
lessor. 

On  the  15th  of  March,  1877,  the  complainants 
filed  their  bill  to  enforce  their  lien  as  mechanics 
on  the  leasehold  interest,  building,  machinery  and 
fixtures. 

The  attachment  directs  the  Sherifi  to  attach 
the  leasehold  interest,  describing  the  ^interest  and 
the  land,  ^^  together  with  the  buildings,  engines, 
boilers,  machinery,  etc.,  on  said,  premises."  The 
levy  was  made  at  11  o  clock  a.  m.,  on  the  15th 
of  March,  1877,  by  the  Deputy  Sheriff  in  his  of- 
fice without  going  on  the  premises  or  taking  pos- 
session of  any  part  of  the  property,  by  endorsing 
on  the  writ,  *^  Levied  on  all  the  within  described 
property  as  herein  commanded  instanter" 

The  suit  was  against  the  members  of  the  firm 
of  Miles,  Ely  k  Co.,  and  such  proceedings  were  had 
in  it  that  a  final  decree  was  rendered  in  favor  of 
the  complainants  for  the  balance  of  the  debt  due 
for  the  work,  and  subjecting  the  property  men- 
tioned in  the  bill    to  the  satisfaction  thereof. 

On  the    12th   of     July,   1876,   Miles,   Ely   k  Co.^ 
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borrowed  from  the  defendant,  Eichardsou,  |10,000, 
and  to  secure  the  payment  thereof,  conveyed  their 
said  leasehold  interest,  with  the  building,  machin- 
ery and  fixtures  to  a  trustee,  with  power  to  sell 
on    default. 

On  the  1st  of  March,  1877,  there  having  been 
a  default  .in  the  payment  of  the  secured  debt, 
the  trustee  took  possession,  and  on  the  15th  of 
March,  1877,  sold  ^the  trust  property  under  the 
deed,  the  defendant,  Richardson,  becoming  the  pur- 
chaser. 

The  present  bill  was  filed  on  the  18th  of  July, 
1877,  claiming  title  under  the  proceedings  in  the 
suit  to  enforce  the  mechanic's  lien.  The  defend* 
ant,  by  answer  and  cross-bill,  attacked  the  validity 
of  the  proceedings  in  the  lien  suit,  and  the  lien 
itself,  and  insisted  that  the'  defendant  bad  the 
better   title. 

The  complainants  were,  under  the  original  con- 
tract, entitled  to  a  lien  as  mechanics  for  the  debt 
thereby  created,  on  the  leasehold  interest  in  the 
land,  the  building,  engines,  machinery  and  fixtures 
furnished  and  erected,  for  twelve  months  from  the 
completion  of  the  work :  Code,  sec.  1981 ;  Allei/ 
V.  Layiier,  1  Cold.,  540.  The  lease,  even  if  void 
as  a  letting  for  three  years,  because  not  in  writ- 
ing, was  good  for  one  year,  and  the  bill  was  filed 
before  the  expiration  of  the  year.  The  lien  is 
enforced  by  attachment,  and  will  bind  the  land, 
although  the  owner  may  convey  or  otherwise  dis- 
pose  of    it :      Code,   sees.   1985,   1987 ;   Miller  v.  JUc- 
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yabb,  4  Sneed,  422.  It  may  also  be  enforced  by 
Judgment  and  execution  at  law,  to  be  levied  on 
tbe  property  subject  to  the  lien :  Act  of  1873, 
19,   1. 

The  fact  that  the  notes  of  Miles,  Ely  &  Co., 
instead  of  Miles  &  Co.,  with  whom  the  contract 
was  made,  were  taken,  and  the  further  fact  that 
one  of  the  notes  fell  due  after  the  expiration  of 
the  year  by  reason  of  the  three  days  of  grace, 
cannot  be  held  to  operate  as  a  waiver  of  the  lien, 
for  we  have  positive  testimony  that  such  was  not 
the  intention  of  the  parties.  .  Any  presumption  to 
the  contrary,  because  of  the  facts,  is  clearly  re- 
butted. Whether  the  acceptance  of  a  note  falling 
due  after  the  expiration  of  the  year,  was,  to  the 
extent  ot  that  part  of  the  debt  so  evidenced,  a 
waiver  of  the  lien,  it  becomes  unnecessary  to  en- 
quire. 

It  is  conceded  by  the  complainants  that  they 
were  not  the  holders  of  that  note  at  the  tiling  of 
this  bill  to  entorce  the  lien,  and  that  they  are, 
consequently,  not  entitled  to  charge  it  upon  the 
property  by  virtue  of  their  attachment.  One  of 
the  other  notes  had  been  assigned  to  an  assignee, 
with  notice  of  the  lien,  and  had  been  again  taken 
up  by  the  complainants.  Their  right,  as  well  as  the 
rights  of  the  assignee  to  the  benefit  of  the  lien 
for  this  note,  if  he  had  taken  the  proper  steps 
while  owning  it,  cannot  admit  of  doubt :  Code, 
sec.    1989. 

The   only   question    of    real   difficulty   in    the   case 
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is  whether  the  levy  of  the  attachment  was  good 
as  against  the  defendants.  Independent  of  statnte, 
a  leasehold  interest  in  land  should  be  levied  on 
and  sold  as  personal  property ,  and  so  of  the 
building  and  fixtures  set  in  and  attached  to  the 
soil.  A  mere  paper  levy  without^  more  would  not 
be  good :  Freeman  on  Ex.,  sec.  260.  It  would 
be  otherwise  with  a  levy  on  real  estate  proper: 
Id.,  sec.  280.  And,  when  a  lien  exists,  Mr.  Free- 
man treats  the  levy  as  a  mere  form,  and  this  is 
the  result  as  to  a  mechanic's  lieu  by  the  Act  of 
1878,  19. 

Our  Code  provides  that  the  word  "land,"  when- 
ever used  in  the  compilation,  shall  be  held  to  in- 
clude lands,  tenements  and  hereditaments,  and  all 
rights  thereto  and  interests  therein :  Code,  sec. 
51.  The  words  "  real  estate "  are  given  by  the 
same  section,  the  like  extensive  meaning;  and,  as 
a  consequence,  it  has  been  held  that  a  statute 
which  protects  the  interest  of  the  husband  in  the 
real  estate  of  the  wife  from  the  husband's  credit- 
ors, protects  a  like  interest  in  the  wife's  leasehold : 
Kelley  v.    ShuliZy  12  Heis.,   218. 

It  had  previously  been  held  that  the  lien  given 
by  the  Code,  sec.  1981,  to  a  mechanic  upon  the 
"lot  of  ground  or  tract  of  land"  on  which  im- 
provements were  made,  extended  to  the  leasehold 
interest  in  the  lot  or  land  of  the  person  contract- 
ing for  the  work:  Alley  v.  Lanier^  1  Cold.,  540. 
And  without  the  aid  of  the  statute,  the  vendor's 
implied    lien     for     purchase    money    has    been     ex- 
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tended  to  a  leasehold  interest:  Choate  v.  Tighe^  10 
Heis.,  621.  See,  to  the  same  effect,  Richardson  v. 
Bowman,  40  Miss.,  788,  and  Bratt  v.  Bratt,  21  Md., 
578. 

It  is  obvious,  therefore,  that  under  a  statute 
which  gives  a  lien  on  land,  and  is  construed  to 
include  a  leasehold  interest,  the  levy  is  intended  to 
be  uniform  for  all  land,  and  that  the  same  levy 
which  would  be  good  upon  land  proper,  meaning 
the  entire  fee,  would  be  equally  good  as  to  any 
interest  in  land  subject  to  the  like  lien  enforceable 
by  the  like  attachment.  The  statute  gives  the 
lien  on  ^Hhe  building,  fixtures  or  improvements," 
as  well  as  the  ^'  lot  or  land,"  to  be  enforced  by 
similar  attachment:  Code,  sec.  1985.  The  levy, 
which  would  be  good  as  to  the  land,  must  be 
equally  good  as  to  the  buildings,  fixtures  and 
improvements,  at  any  rate  so  long  as  they 
remain  attached  to  the  soil,  although  severable : 
Guthrie  v.  Jonea^  108  Mass.,  191 ;  Pemberton  v.  King^ 
2  Dev.,  876.  The  statute  makes  no  distinction  in 
the  case,  and  it  would  not  only  be  a  useless  re- 
finement for  the  Court  to  draw  h  distinction,  but 
might  lead  to  inconvenient  results.  The  lien  is 
favored  by  the  Legislature,  and  should  not  be 
hazarded  by  dangerous  niceties  in  its  enforcement. 
It  is  not  so  much  the  attachment  as  the  lien 
which  third  persons  are  required,  at  their  peril,  to 
take  notice  o£  This  is  rendered  plain  by  the 
Act  of  1878,  which  actually  dispenses  with  the  at- 
tachment at  law.      Any   person  claiming  under  the 
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original  contracting  party  must  stand  in  his  shoes ' 
and  an  attachment  good  as  to  the  latter  ought  to 
be    good   as   the   former. 

There    is   no    error   in   the   decree   of    the   Chan- 
cellor,  and   it   must  be   affirmed   with    costs. 


J.   D.   Brbwster  i\  J.   S.   Galloway  et  al. 

1.  Trustee.     Trust  fund.      A  trustee  may  assign  «in  order  or  de- 

cree ill  favor  of  the  trust  estate  for  a  valuable  consideration, 
the  proceeds  of  such  assignment  enuring  to  the  benefit  of  the 
trust  estate,  but  he  has  no  power  to  borrow  money  for  his  own 
use  and  transfer  or  assign  such  orders  or  decrees  as  collateral 
security,  and  a  party  who  accepts  such  an  assignment  cannot  be 
considered  either  as  a  legal  or  equitable  assignee. 

2.  Same.     Resignation,    Res  adjudicuta.    Upon  a  petition  filed  by  a 

trustee  to  make  final  settlement  and  resign,  questions  which 
are  not  directly  presented  to  and  passed  on  by  the  Court  cannot 
be  considered  as  res  adjudicata^  and  the  cestui  que  trust  is  not  es- 
topped from  denyiiig  the  correctness  of  the  amount  as  due  to  or 
by  him,  when  such  indebtedness  was  not  directly  investigated 
by  the  Court. 


FROM    SHELBT. 


Appeal    from  the    Chancery    Court    at    Memphis. 
R.   J.   Morgan,   Ch. 
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McFarland  &   Goodwin  for   Complainant. 

L.   W.   FiNLAY  for  Defendants. 

McFarland,  J.,  delivered  the  opinion  of  the 
Court. 

The  bill  alleges  that  J.  J.  Murphy  was  ap- 
pointed by  marriage  contract — entered  into  by  the 
defendants,  Galloway  and  wife,  before  their  mar- 
riage— trustee,  to  hold  and  manage  the  estate  of 
Mrs.  Galloway,  to  her  sole  and  separate  use ;  that 
J.  D.  Coflfee  was  trustee  for  his  wife,  Sallie  R. 
Coffee,  who  was  a  sister  of  Mrs.  Galloway,  they 
being  granddaughters  of  "William  Ruflin,  deceased, 
whose  estate  was  being  wound  up  in  the  Chancery 
Court  at  Memphis.  Murphy  wishing  to  resign  as 
trustee,  filed  his  bill  in  the  Chancery  Court  for  a 
settlement   and   discharge   from   his   trust. 

By  a  decree  rendered  on  the  26th  of  March, 
1869,  upon  a  settlement  between  Murphy,  trustee, 
and  Coffee,  trustee,  "the  Court  finds"  that  Mrs. 
Galloway  was  indebted  to  Mrs.  Coffee  in  the  sum 
of  $1,422.47  with  interest  from  the  Ist  of  August, 
1868,  and  the  sum  of  fl,446.58  with  interest  from 
the  1st  of  October,  1868.  Murphy  was  permitted 
to  resign,  and  Galloway,  the  husband,  appointed 
trustee,  successor  of  Murphy,  and  ordered  out  of 
the  first  money  coming  to  his  hands,  as  trustee, 
to  pay   said   sums  to  J.    D.    Coffee. 

On    the    27th    of     March,     1869,     Galloway     and 
wife,  to    secure  the    payment  of    said   sums  to   Cof- 
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fee,  executed  and  delivered  to  him  two  orders  on 
Humes  &  Poston,  attorneys  at  law,  directing  them 
to  pay  said  sums  to  said  Coffee  out  of  the  funds  of 
Mrs.  Galloway,  which  should  come  to  their  hands 
as  her  share  in J^  the  estate  of  her  grandfather, 
Ruffiu,  Humes  &  Poston  heing  the  attorneys  of 
Galloway  and  wife.  The  orders  in  addition  con- 
tained the  following,  viz:  ^^This  claim  is  a  just 
one  for  value  received,  and  we  hereby  make  and 
constitute  it  a  lien  upon  said  remaining  interest  of 
Mrs.  Galloway  in  the  Ruffin  estate."  ^^  This  claim 
is  also  perfectly  secured  to  John  D.  Coffee,  trustee, 
by  provisions  of  final  decree  in  the  case  of  J.  J. 
Murphy,  trustee,  v.  Mary  E.  Galloway  and  others, 
Chancery  Court,  No.  2630,  and  filed  March  the 
24th,   1869. 

The  foregoing  orders  were  accepted  by  Humes 
&  Poston  subject  to  their  prior  lien  for  fees.  On 
the  3rd  of  April,  1869,  said  Coffee  assigned  said 
orders  to  the  complainant,  Brewster,  "guardian,*' 
for  a  valuable  consideration,  and  guaranteed  the 
payment  of  the  same,  he  (the  complainant)  being 
assured  by  Coffee  and  Humes  &  Poston  that  the 
share  of  Mrs.  Galloway,  to  be  derived  under  the 
decree  in  the  cause  involving  the  settlement  of  the 
Ruffin  estate,  would  be  largely  in  excess  of  the 
amount  of  said  orders.  Complainant  filed  the 
orders  in  the  cause  referred  to,  but  failed  to  real- 
ize anything,  and  probably  will  receive  nothing, 
owing  to  the  disastrous  result  of  the  cause  so  far 
as  the    interest    of    Mrs.    Galloway    was  concerned. 
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Upon  the  foregoing  facts  the  bill  assumes  that 
the  ussignment  and  delivery  of  the  aforesaid  orders 
by  Coffee  to  the  complainant,  operated  as  an  equi- 
table assignment  of  the  judgment  or  decree  ren- 
dered in  favor  of  said  Coffee,  trustee,  against  Mrs. 
Galloway  or  her  trustee,  in  the  case  of  Murphy  v. 
GaUowayy  before  referred  to;  and  failing  to  realize 
the  amount  upon  the  orders,  complainant  has  the 
right  to  satisfaction  out  of  any  of  ^^the  trust  prop- 
erty" of  Mrs.  Galloway  to  be  found,  and  for  this 
purpose  makes  other  allegations  and  parties  not 
necessary   at   present  to    be   noticed. 

The  answer  of  Galloway  and  wife  sets  up  as  a 
defense  that  the  settlements  between  the  two  trus- 
teed, made  in  the  case  of  Murphy,  trustee,  r.  Gal- 
loway, were  only  partial  settlements,  and  by  reason 
of  subsequent  transactions  these  results  were  changed 
so  that  there  came  to  be  nothing  due  from  Mrs. 
Galloway's  trust      to   Mrs.   Coftee's. 

In  further  explanation  of  this  it  should  be 
stated,  that  while  Murphy  was  trustee  he  sold 
some  of  the  trustee  property,  and  purchased  an- 
other lot  in  or  near  Memphis,  jointly  with  Coffee, 
and  they  erected  improvements  thereon,  intended 
for  a  residence  for  the  two  families.  Out  of  these 
expenditures,  as  it  is  claimed,  arose  the  supposed 
indebtedness  between  the  two  trustees,  but  Gallo- 
way, as  a  witness,  testified  that  the  balances  found 
in  favor  of  Coffee  in  the  settlement  had,  in  the 
case  of  Murphy,  arose  from  the  purchase,  by  himy 
36— Vol.   4. 
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of  pereonal  property  from  Coffee,  and  the  amoant 
due  to  Coffee,  for  the  board  of  G-alloway's  family, 
but,  that  he  has  since  paid  large  sums  for  wliic^h 
the  two  trustees  were  at  the  time  jointly  liable — 
a8  we  understand,  for  the  improvement  of  the  joint 
property— so  that  upon  a  settlement  there  would, 
in  no  event,  be  anything  due  from  the  trust  es- 
tate of   Mrs.  Galloway  to   the  estate  of  Mra.  Coffee. 

The  complainant's  case  rests  upon  two  proposi- 
tions: 1.  That  he  became,  by  the  payment  made 
to  J.  D.  Coffee  and  the  assignment  made  by  the 
latter  of  the  orders  on  Humes  &  Poston  for  the 
payment  of  the  decree  in  the  Murphy  cftse,  equi- 
table assignee  of  said  decree,  with  the  right  to  file 
this  bill  to  carry  said  decree  into  effect ;  and  2. 
that  the  defendants,  Galloway,  trustee,  and  Mrs. 
Galloway  are  estopped  to  deny  the  validity  of  the 
<lccree  referred  to,  or  that  in  fact  there  was  an  in- 
debtedness to  that  amount,  due  from  the  trust  es- 
tate  of  Mrs.    Galloway. 

There  is  no  allegation  in  the  bill  as  to  the 
purpose  for  which  the  money  was  advanced  bj 
the  complainant  to  Coffee.  It  is  not  averred  or 
proven  that  it  was  for  the  benefit  of  the  trust 
estate.  The  proof  is,  that  the  complainant  loaned 
Coffee  (2,250,  taking  his  note  therefor  due  at 
twelve  months  with  another  note  for  eighteen  per 
cent,  interest  on  the  amount,  Coffee  at  the  time 
assigning  the  orders  on  Humes  &  Poston,  and 
guaranteeing  the  payment.  It  is  true  he  signed  the 
note    and    guarantee    as   "trustee,"    but    it    is    clear 
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that  as  he  had  no  power  to  borrow  money  or  bind 
the  trnst  estate  in  thiB  mode,  that  the  note  and 
gQarantee  were  his  individaal  acts;  the  transfers  of 
the  orders  were  only  as  oollaterai  security  for  the 
payment  of  Cofiee's  individaal  debt.  It  may  there- 
fore well  be  maintained  that  instead  of  the  com- 
plainant becoming  eqnitable  assignee  of  the  decree 
in  the  Marpby  case  by  virtue  of  the  assignment 
of  the  orders,  that  in  fact  the  assignment  by  Cof- 
fee was  a  breach  of  his  trust,  from  which  the 
complainant  can  take  no  advantage,  he  taking  the 
orders   with   full   notice  of  the  facts. 

If  there  was  in  fact  a  valid  indebtedness  as 
shown  by  the  decree  in  the  Murphy  case,  it  should 
properly  enure  to  the  benefit  of  the  trust  estate  of 
Mrs.  Coffee.  Neither  she  or  her  trustee  are  par- 
ties to  the  present  cause,  and  they  would  not  be 
precluded  by  any  decree  herein  rendered  from 
hereafter  taking  proper  steps  to  realize  the  sums 
thus  due  her.  The  trustee,  Coffee,  it  is  true,  had 
the  power  to  receive  the  sum  due  from  Mrs.  Oal- 
lowav  or  her  trustee,  or,  no  doubt,  to  realize  the 
amount  by  assigning  the  recovery  for  a  value  to  a 
third  party,  but  the  transaction,  both  in  form  and 
substance,  as  shown  by  the  record,  was  essentially 
different.  It  was  a  loan  of  money  to  J.  D.  Cot- 
tee  upon  his  individual  promise  to  repay  it,  secured 
by  an  attempted  transfer  of  a  chose  in  action  be- 
longing to  the  trust  estate  of  Mrs.  Coffee,  there 
being  nothing  whatever  to  show  that  the  borrow- 
ing of  the  money  enured  in   any  way   to  the   bene- 
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tit    of   the    trust    estate,    it  not    being   even    so    al- 
leged. 

It  is  objected  that  the  Court  below  improperly 
admitted  in  evidence  a  copy  of  the  decree  ap- 
pointing  Coftee  trustee  for  his  wife,  and  defining 
his  power.  But  the  bill  alleges  that  he  was  trus- 
tee; this  was  a  part  of  the  complainant's  case,  and 
so  far  as  it  became  necessary  to  know  the  terms  of 
the  trust  the  evidence  was  certainly  legitimate. 

The  transaction,  therefore,  not  being  in  legal 
eifect  a  purchase  of  the  decree  in  favor  of,  or  in- 
debtedness due  to  the  trustee  of  Mrs.  Coffee,  for  a 
valuable  consideration  paid  to  the  trustee,  for  the 
benefit  of  said  trust  estate,  we  hold  that  complain- 
ant did  not  thereby  become  equitable  assignee  of 
said  claim.  Besides,  we  incline  to  the  opinion 
that  under  the  facts  of  this  case,  Mrs.  G-alloway  is 
not  estopped  from  showing  that  in  fact  no  such 
valid  indebtedness  as  represented  by  the  decree  in 
qestion  existed,  and  that  the  trust  property  of  Mrs. 
Galloway  cannot  now  be  taken  in  satisfaction. 
She  would  not  be  so  estopped  as  against  the  trus- 
tee, Cofiee,  and  if  the  complainant  can  have  any 
right    at  all,  he    can    stand  in    no    better    attitude. 

This,  we  think,  is  apparent  from  an  examina- 
tion of  the  proceeding  in  which  the  decree  was 
rendered.  It  was  simply  the  petition  of  Murphy 
to  the  Chancery  Court  to  pass  his  accounts  and 
permit  him  to  resign  as  trustee,  and  appoint  a 
successor. 

The    petitioner    states    that    he    had    sold     one 


APRIL  TERM,  1880.  166 


Brewster  i\  Galloway. 


piece  of  the  realty,  and  re-invested  the  bulk  of 
the  proceeds  in  the  purchase  and  improvement  of  a 
suitable  residence  and  home  for  Mrs.  Galloway ; 
the  property  so  purchased  being  jointly  owned  by 
her  and  her  sister,  Mrs.  Coffee,  that  the  improve- 
ments were  nearly  completed,  but  that  in  making 
the  improvements  some  indebtedness  was  created 
which  would  have  to  be  arranged ;  the  debts  being 
joint  debts  of  the  two  trustees.  There  is  no  al- 
legation in  regard  to  any  indebtedness  from  him  to 
Coffee,  or  from  one  trust  estate  to  the  other,  but 
the  petition  prays  "  that  an  account  be  taken  be- 
tween Mrs.  Sallie  R.  Coffee  and  Mrs.  Mary  E. 
Galloway,  and  a  settlement  be  had  of  all  outstand- 
ing indebtedness  due  on  account  of  such  improve- 
ments  and   investments." 

Galloway  and  wife  answer  jointly  and  agree  to 
the  account  prayed  for,  and  the  answer  of  Coffee 
and   wife  is  to  the   same  effect. 

'the  Chancellor  ordered  the  account  prayed  for* 
Murphy  filed  his  report  showing  receipts  and  ex- 
penditures to  upwards  of  $20,000.  A  paper  was 
also  filed  signed  by  Murphy  and  Coffee,  showing 
that  upon  a  general  settlement  between  them  there 
was  found  to  be  due  to  Coffee  $1,422.44  on  the 
1st  of  August,  1868,  and  $1,446.58  on  the  Ist  of 
October,  1868,  being  the  excess  paid  by  Coffee  on 
the  joint  improvements. 

The  Master  reported  accordingly,  founding  his 
report  upon  this  settlement,  and  the  decree  con- 
firming   the    report,    after    allowing    Murphy    to    re- 
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sig:Q  and  appointing  Qalloway  his  aaooeaaor,  orders 
him  tc>  pay  said  suiub  out  of  the  first  money  com- 
ing  to   his   hands. 

[t  will  be  observed  that  the  decree  was,  in  ef- 
feet,  in  favor  of  one  defendant  against  the  other, 
for  althougii  Murphy  was  the  complainant  or  pe- 
titioner, it  was  for  the  purpose  only  of  having  his 
resign  atiou   accepted. 

There  was  no  allegation  in  the  pleadings  put- 
ting in  issue  the  fact  of  the  indebtedness  between 
the  two  parties,  or  raising  the  question  as  to  the 
power  of  Murphy  to  create  .a  debt,  binding  the 
estate  oi  Mrs.  Galloway.  There  was  no  evidence 
in  relation  to  the  debt,  or  for  what  purpose  it 
was  created,  except  the  written  settlement  of  the 
two   trustees. 

Galloway's  deposition  was  taken,  and  he  says  he 
had  examined  the  report  of  Murphy  and  found  it 
to  be  correct,  but  this,  as  we  understand,  does  not 
refer  to  the  settlement  between  the  two  trustees. 
Upon  these  facta  we  should  hesitate  to  hol^  the 
decree  in  question  a  conclusive  adjudication,  bind- 
ing the  separate  estate  of  Mrs.  Galloway  for  its 
payment.  It  now  appears  to  be  inequitable  to  do 
30  in  favor  of  Coffee,  and,  as  we  said,  the  com- 
plainant  in   no   event  stands   in   a  better  attitude. 

We  do  not  mean  to  say  that  a  matter  deliber- 
ately adjudged  by  a  Court  of  competent  jurisdic- 
tion, upon  pleadings  presenting  the  case,  can  be 
enquired  into  otherwise  than  in  the  regular  mode. 
It  can    hardly   be   supposed    that  the   Court,    in    the 
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proeeeding  referred  to  intended  to  adjudge  the  va- 
lidity of  the  indebtedness,  or  that  Murphy  had  the 
power  to  create  such  a  debt,  as  most  clearly  he 
had  no  such  power.  Although  the  marriage  con- 
tract was  made  an  exhibit  to  the  petition,  there 
waa  nothing  to  present  the  question  to  the  Court. 
If  the  matter  was  not  absolutely  coram  non  judict, 
the  adjudication  ought  not  to  be  held  conclusively 
binding  upon  the  separate  estate  of  a  married 
woman. 

To  have  given  the  Court  jurisdiction  to  pro- 
nounce a  decree  binding  the  separate  estate  of 
Mrs.  Galloway  to  pay  the  sums  specified,  the  di- 
rect question  should  have  been  presented  by  the 
pleading  upon  allegations  showing  the  existence, 
nature  and  character  of  the  supposed  debt,  the 
power  of  the  trustee  to  contract  the  same,  and 
praying  for  a  decree  directing  the  trustee  in  the 
discharge  of  his  duties  or  directly  subjecting  the 
trust  property  to  the  payment  of  sums  claimed  to 
be  owing.  But  the  decree  in  question  was  en- 
tirely outside  of  the  allegations  of  the  pleadings, 
and  upon  a  matter  which,  we  think,  cannot  fairl} 
be  said  to   have   been   within  their  scope. 

The  adjudication  to  be  conclusive  should  be  up- 
on the  very  point  brought  directly  in  issue  by  the 
pleadings:  Edwards  v.  McConnell,  Cooke's  Rep.  304. 
See  also  JEstU  v.  Taulj  2  Ter.,  467 ;  Bugg  v.  NorriSy 
4  Yer.  328.  Also  Mrod  v.  Lancaster^  2  Head,  672, 
where  the  Court  refused  to  hold  a  decree  between 
^lefendants    to    a    cause    conclusive    upon    them,   be- 
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cause  there  was  no  sach  antagonism  between  them 
as  to  make  them  actors  against  each   other. 

That  was  a  case  where  the  widow  of  a  testator, 
with  her  second  hnsband,  had  filed  a  bill  against 
the  executor  for  an  account  and  to  obtain  the 
share  due  them;  the  children,  who  were  infants, 
were  also  made  defendants,  and  in  the  account 
and  decree  their  shares  ascertained. 

But  this  was  held  not  conclusive  in  a  subse- 
quent bill,  filed  by  them.  It  is  probable,  there- 
fore, that  upon  either  of  these  grounds  the  com- 
plainant should  be  repelled,  but  we  place  our  de- 
cision more  especially  upon  the  first  ground. 

The  decree  of  the  Chancellor,  dismissing  the 
bill  with  costs,  is  affirmed* 
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Sarah  W.  Bolton,  En'tx,  v.  Thomas  Diokkns,  et  a1. 

1.  Partnership.    Statute  of  limitation.    The  statote  of  three  years 

presents  no  barrier  in  a  Court  of  Chancery  to  an  account  be- 
tween deceased  partners. 

2.  Samb.    Lapse  of  time.    There  is  no  period  of  time  definitely  ItnA 

as  an  absolute  bar.  The  reasons  for  refusing  relief,  because  of 
lapse  of  time,  are,  in  part,  that  the  loss  of  papers,  death  oi 
parties  and  witnesses,  and  the  failure  of  memory,  inyolye  the 
transactions  in  so  much  obscurity  and  uncertainty  that  any  at- 
tempted settlement  will  probably  fall  far  short  of  reaching  the 
truth,  and  may  do  injustice. 

Gases  cited :     Godden  y.  Kimmel,  9  Otto,  201 ;  Marsh  v.   Whitmart, 
91  Wall.,  186;  McEwen  y.  QilUipie. 


FROM    8HBLBT. 


Appeal  from  the  Ch&ncerj  Coart  at  Memphie. 
B.  J.  Morgan,  Ch. 

L.   W.  FiNLAY  for   ComplainaDt. 

Gantt  4  Patterson,  D.  E.  Mybrb,  W.  M.  Ran- 
dolph  and  EsTES  k  Ellett  for  Defendants. 

Dbadbrick,  C.  J.,  delivered  the  opinion  of  the 
Court. 

On  the  10th  of  June,  1868,  complainant  filed 
her  bill  in  the  First  Chancery  Court  of  Shelby 
County  against  Thomas  Dickens,  Wade  H.  Bolton, 
the    administrator  with  the  will    annex^ed  of    IsiUMc 
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L.  BoltOQ,  ixud  against  the  heirs  at  law  of  said 
Isaac  L.,  and  the  heirs  at  law  of  complainant'^ 
testator,  and  the  heirs  at  law  of  Mary  Bolton,  the 
mother   of   said   Wade   H.    and   Isaac   L. 

The  principal  object  of  this  bill  was  to  have 
an  account  and  settlement  of  a  partnership  be- 
tween complainant's  testator,  Washington  Bolton, 
and  defaudants,  Thomas  Dickens,  Wade  H.  Bolton 
and  Isaac  L.  Bolton,  deceased,  in  the  purchase 
and  sale  of  negroes  and  cotton,  which  expired  on 
the   Ist  day   of   June,   1867. 

The  heirs  of  Mary  Bolton,  deceased,  the  mother 
of  defendants,  Wade  H.  and  Isaac  L.,  were  made 
parties  in  order  that  the  title  to  certain  real  estate 
in  Memphis  might  be  divested  out  of  them,  and 
accounted  tor  as  partnership  property,  upon  the 
allegation  that  the  title  had  been  vested  in  her 
by  fraud  by  said  Wade  H.  and  Isaac  L,,  in  order 
to  defeat  the   rights   of   the   other  partners. 

The  defendants,  except  Dickens  and  testator's 
heirs,  demurred  to  the  bill  upon  several  grounds. 
Amongst  other  causes  of  demurrer,  the  statutes  of 
limitations  of  three  and  six  years  were  relied  upon, 
as  well   as   tlie   lapse  of   time. 

The  demurrer  was  overruled,  and  the  principal 
defendants  answered.  Many  depositions  were  taken, 
and  much  documentary  evidence  was  filed  in  the 
cause,  and  on  the  hearing,  the  Chancellor  held 
that  the  complainant  was  not  entitled  to  an  ac- 
count, and  dismissed  her  bill,  from  which  decree 
she  has  appealed  to  this   Court. 
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In  1847,  Dickens,  Wade  H.  and  Isaac  L.  were 
[lartnera  in  negro  trading.  In  1850  an  extension 
of  the  terms  of  partnership  to  the  Ist  of  June, 
1856,  was  agreed  upon,  and  Washington  Bolton 
then  becflkme  a  partner,  although  he  did  not  sign 
the  article  of  copartnership,  which  had  been  signed 
by  the  others. 

A.t  the  end  of  this  term,  a  further  extension 
<>i'  the  term  was  agreed  to  in  writing,  carrying  it 
lip  to  June  1st,  1857.  The  last  two  articles  pro- 
vided for  the  purchase  and  sale  of  cotton  as  well 
as  negroes. 

There  is  no  direct  proof  that  we  have  discov- 
ered as  to  the  residence  of  the  several  partners 
when  the  first .  partnership  was  entered  into.  But 
we  infer  from  the  record  that  they  all  resided  in 
Shelby  oounty,  and  continued  to  reside  there  for 
many  years  afterwards.  And  it  is  recited  in  the 
articles  of  1847,  1850  and  1855,  that  the  parties 
thereto  resided  in   Shelby  county. 

.  Dickens,  however,  as  he  got  more  largely  en- 
i^aged  in  business,  purchased  in  Richmond,  Ya., 
and  Washington  Bolton  in  Lexington,  Ky.,  while 
Wade  H.  remained  in  Memphis,  buying  cotton  and 
selling  slaves,  and  Isaac  L.,  to  whom  most  of  the 
vslaves  bought  by  Dickens  and  Washington  Bolton 
were  sent,  received  them  at  Vicksburg,  Miss.,  and 
sold  them.  He  was  the  principal  salesman,  and. 
employed  agents  to  convey  the  negroes  to  other 
points  and  sell  them.  The  purchasers,  likewise, 
employed   agents   to   travel    and    purchase    and    con- 
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vey  their  purchases  to  Wade  H.  or  Isnac .  L. 
They  had  thus  in  their  service,  from  time  U> 
time,  a  large  number  of  agents,  to  >vhom,  it  in- 
cidentally  apjiears,  very  considerable  sums  of 
money  were  paid.  But  there  is  not  even  an  at- 
tempt to  show  its  aggregate  amount,  or  by  whom 
paid,  although  each  member  was  to  keep  such  ac- 
count. 

Each  of  the  purchasers  was  required  to  take 
bills  of  sale  and  file  them  with  the  book-keeper, 
Wade  H.  Bolton,  and  to  show  all  items  of  ex- 
pense incurred.  This  last  provision  applied  also 
to   the   salesmen. 

These  requirements,  it  is  stated  in  Wade  Bol- 
ton's answer,  were  not  complied  with  oy  complain- 
ant's testator,  nor  by  Dickens,  but  he  states  as  fiar 
as  he  had  material  he  had  made  out  balance 
sheets,  which  showed  Washington  Bolton  and 
Dickens,  after  the  termination  of  the  partnership, 
largely  indebted  to  the  firm. 

On  the  22nd  of  May,  1867,  about  eight  days 
before  the  expiration  ot  the  !  partnership,  Isaac  L. 
Bolton  killed  a  man  named  McMillan  in  MemphiB, 
and  he  and  Wade,  who  was  charged  as  an  acceB- 
sory  to  the  homicide,  were  arrested  and  impris- 
oned. Wade  was  released  on  bond  in  a  few  days, 
but  Isaac  L«  remained  in  prison  until  he  was  tri^d 
and   acquitted,   about  a    year  thereafter. 

At  this  time  it  appears  that  Dickens  was  lit 
his  farm  in  Missouri,  and  Washington  Bolton  lu 
Lexington,  Ky. 
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After  the  trial,  it  ia  alleged  in  the  bill,  that 
Wade  refused  to  settle  unless  the  partners  would  all 
agree  to  share  equally  in  the  expenses  incident  to 
the  trial,  amounting  to  the  large  sum  of  $80,000, 
or,  as  estimated  by  others,  9100,000.  This  large 
sam,  it  is  intimated,  was  used,  not  only  for  legit- 
imate purposes  in  defense  of  the  accused,  but  was 
largely  employed  to  bribe   witnesses  and  jurors. 

There  was  a  stipulation  in  the  partnership  arti- 
cles, that  all  the  partnera  should  bear  equally  the 
expenses  of  any  litigation  growing  out  of  their 
business  transactions,  where  any  one  member  was 
sued;  and  Wade  Bolton  iusisted,  and  insists  in 
his  answer,  that  as  the  difficulty  resulting  in  the 
killing  of  McMillan  grew  out  of  the  purchase  ot 
a  negro  from  McMillan,  who  was  a  slave  only  for 
a  term  of  years,  and  was  sold  as  a  slave  for  life, 
that  the  case  fell  within  the  provisions  of  the 
articles,  and  that  all  the  partners  so  considered  it, 
and  all  agreed  to  share  the  expense.  But  he  de- 
nies that  he  refused  to  settle  until  this  was  done. 
And  he  adds,  that  the  most  of  the  expense  inci- 
dent to  the  killing  of  McMillan  was  paid  by  him- 
self and  I.  L.  Bolton,  and  that  he  had  paid  all 
the  debts  of  the  ffrm,  amounting  to  more  than 
J100,000. 

A  short  time  before  the  dissolution  of  the  firm, 
Dickens  had  gone  to  Missouri,  where  he  had  a 
farm,  with  a  considerable  number  of  negroes  upon 
it.  Washington  Bolton  was  in  Kentucky,  and  I.  L. 
Bolton  had  removed  to  his  farm  in  Arkansas,  where. 
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we  infer,  he  remained  after  his  release  from   priflon 
until   hie   death,   in   1864* 

Waehington  had  entered  into  partnership  with 
one  White,  in  negro  trading,  and,  from  being 
poor  when  he  became  a  partner  with  Boltone  and 
Dickene,  he  amassed  considerable  property,  and  had 
money.  All  the  partners,  in  fact,  appear  to  have 
retired  and  gone  into  other  oocnpations,  without 
making  *  a  settlement   of   their  partnership. 

Washington  Bolton  died  in  1862,  and  in  1866 
Wade  Bolton's  house  was  burned,  and  all  his 
Yonchers,  as  he  alleged,  and  nearly  all  the  books 
of    the   concern   were  destroyed. 

In  1867,  Wade  Bolton  and  Dickens^  the  sur- 
viving partners  of  the  late  firm  of  Bolton,  Dickens 
b  (3o.,  who  bad  become  very  hostile  to  each  other, 
bad  some  correspondence,  and  made  some  attempts 
or  appointments  to  meet  for  a  settlement.  Bat 
beio!'(^  anything  was  done,  this  bill  waa  filed,  and 
not  long  after  Wade  Bolton  answered  he  was 
killed,  and  shortly  thereafter  Dickens  was  killed. 
Thus,  before  much  evidence  was  taken  in  thi£> 
cause,  the  last  one   of   the   four  partners  was  dead. 

The  complainant  knew  but  little  of  the  boai- 
nees  of  the  firm,  as  is  manifest  from  the  general 
and  indefinite  character  of  the  charges  in  ber 
hill. 

What  purports  to  be  Washington  Bolton's  ac> 
count  of  negroes  bought  and  expenses  at  Lexing- 
ton, is  found  in  a  book  filed  in  this  case.  This 
contains    a    long    list    of     negroes,   bought    by    him 


APKIL   TERM,  1880.  675 

BoltOD  9,  Dickens. 

and  hiB  agents.  Against  the  names  of  the  ne- 
groes are,  in  some  instances,  brief  memoranda  of 
the  time  of  shipment,  and  to  what  point.  In 
other  cases  simply  the  word  ^^  shipped."  In  other 
cases,  (the  cost  in  all  cases  being  given),  are  fonnd 
the  word  ''sold,"  and  the  price,  showing  the  profit^ 
but  not  showing  to  who  or  by  whom  sold,  the 
date  of  eale,  nor  what  was  done  with  the  pro- 
ceeds of  sale.  Besides,  this  book  famishes  in- 
trinsic evidence  of  being  an  incomplete  st<itement 
of   the  business  done  by   him. 

The  same  may  be  said  of  I.  L.  Bolton's  book. 
It  contains  mere  memoranda,  often  very  briefly 
aud  nnintelligibly  entered,  and  if  both  books  were 
accepted  as  correct,  it  would  be  impraoticable  to 
obtain  from  them  satisfactory  data  for  a  settlement 
of  their  accounts.  Nor  is  there  any  more  satis- 
factory data  as  to  the  accounts  of  Dickens  and 
Wade  Bolton   with    the  firm. 

The  cotton  transactions  are  scarcely  less  difficult 
to  understand  than  those  in  the  purchase  and  sale 
of   negroes. 

One  of  the  commission  merchants  in  New  Or- 
leans files  a  large  number  of  drafts  drawn  upori 
his  house  by  the  firm.  All  the  members  were 
authorized  to  draw,  and  most  of  them  did  occa- 
sionally. Although  it  is  manifest  that  the  greater 
part  of  the  funds  in  the  hands  of  commissioo 
merchants  in  New  Orleans,  arising  from  the  sale 
of  cotton  or  discount  of  bills  or  drafts  drawn  by 
pnrehasers    of    negroes,     was    drawn    for    and     for- 
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warded  to  Dickens  and  Washington  Bolton,  by 
Wade  Bolton,  yet  it  is  impossible  to  ascertain 
who  were  the  drawers,  and  who  received  the  pro- 
ceeds in   every  instanca 

Another  commission  merchant,  who  did  business 
with  the  firm  to  the  extent  of  more  than  a  mil- 
lion of  dollars,  says  the  drafts  paid,  drawn  by 
Bolton,  Dickens  &  Co.,  and  their  letters,  have  been 
destroyed,  and  they  cannot  tell  by  what  member 
of  the  firm  they  were  severally  drawn,  except  six 
drawn  by  Washington  Bolton,  and  that  it  is  im- 
possible to  state  the  account  with  said  firm  so  as 
to  show  the  ,  rights  and  liabilities  of  said  firm,  as 
between  themselves.  That  large  amounts  were 
drawn  from  Lexington,  Ky.,  (Washington  Bolton's 
place  of  business),  and  from  Richmond,  Ya.,  (where 
Dickens  was  located),  but  we  cannot  tell  from  his 
books  the  amount  drawn  from  either  place,  nor  by 
whom.  He  adds  that  he  thinks  the  firm  made 
po  money  in  their  cotton  transactions  in  1856  and 
1857. 

If  the  accounts  had  been  so  kept  as  to  pre- 
sent with  certainty  their  true  state  between  the 
parties,  lapse  of  time  might  not  present  any  in- 
superable objection  to  the  jurisdiction  of  the  Chan- 
cery  Court. 

We  do  not  think  that  the  statute  of  three 
years,  pleaded  in  this  case,  presents  any  barrier  in 
a  Court  of  Chancery  to  an  account  between  part- 
ners. 

This     Court    said.    Judge     McFarland    delivering 
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the  opinion,  at  its  last  term  at  Knoxville,  in  the 
case  of  McEwm  v.  Gillespie  et  al.,  that  "there  is 
no  period  ot  time  definitely  fixed  as  an  absolate 
bar,"  etc.,  and  adds:  "the  reasons  upon  which 
Courts  refuse  relief  because  of  the  lapse  ot  time 
are,  in  part,  that  the  loss  of  papers,  death  of 
parties  and  witnesses,  and  the  failure  of  memory, 
involve  the  transactions  in  so  much  obscurity  and 
uncertainty  that  any  attempted  settlement  will  fal^ 
far  short  of  reaching  the  truth,  and  may  do  in- 
justice." To  the  same  effect  are  the  cases  of 
Qodden  v.  Kimnuly  9  Otto,  201,  and  Marsh  v.  Whit- 
jnore,  21  Wall,  186. 

In  this  case  we  have  the  loss  of  papers,  which 
are  very  imperfectly  supplied,  to  a  limited  extent, 
by  the  frail  memory  of  witnesses,  in  some  cases, 
perhaps,  with  strong  prejudices  or  partialities,  the 
lapse  of   time  and  the   death   of   all  the  partners. 

Besides,  the  parties,  or  any  one  of  them,  might 
have  instituted  proceedings  while  all  were  alive. 
Instead  of  that  being  done,  each  one,  seemingly 
satisfied  with  his  share  of  the  whole,  which  the 
end  of  the  partnership — Ist  of  June,  1857 — left  in 
his  possession,  retired  or  engaged  in  other  occupa- 
tions, and  no  step  was  taken  until  about  eleven 
years   after  the   expiration   of   the   partnership. 

If  any  one  or  more  ot  the  partners  are  sub- 
jected to  loss,  it  results  from  their  own  negligence, 
but  it  is  manifest  that  a  Court  of  Chancery  can- 
not reach  any  settlement  in  this  case,  which  might 
34— Vol.  4. 
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not  be  even  more  unjuBt  than  to  leave  the  parties 
where  they  have  placed  themselves  by  their  own 
laches. 

The  Chancellor's  decree,  dismissing  the  bill,  will 
be  affirmed,  and  the  costs  of  this  Coort,  and  the 
Court  below,  will  be  paid  in  equal  parts  by  the 
personal  representatives  of   the  four  partners. 


Thomas  S.  Mark  et  al.  v.  Bank  of  Wkst  Tennbssbb. 

1.  Banks.    Liabilities  of  subscribers  for  stock.    By  the  general  bank- 

ing Act  of  1859-60,  the  original  subscriber  is  liable  for  the 
amount  of  his  subscription  until  the  same  is  paid  up,  whether 
he  retains  or  assigns  <he  stoolc,  and  this  applies  to  sub6cribei*s 
for  stock  in  a  bank  chartered  before  the  passage  of  the  Act,  al- 
though the  charter  contained  no  such  provision. 

2.  Samk.    General  Banking  Act  Constitutional    The  Act  is  not  un- 

constitutional, because  impairing  the  obligation  of  a  contract. 
It  does  not  assume  to  take  away  the  power  to  assign  stock, 
but  simply  to  regulate  its  transfer;  imposes  no  new  obligations 
or  restrictions,  but  prescribes  the  conditions  upon  which  the 
original  stockholders  might  assign  their  stock. 

3.  Samb.    Stock,    Liability  of  assignor  and  asfigvee.    The   assignees 

of  such  unpaid  stock  are  flrsi  liable,  and  if  the  amount  cannot 
be  collected  from  them,  then  their  assignors,  who  were  original 
subscribers,  are  liable. 
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4.  Saw.    LiabiUty  of  siockhoiders,    IHscharffe  in  bankrvptoif.    The 

liability  of  a  stockholder  Is  a  fixed,  definite  sam,  and  Is  prova- 
ble before  a  bankrupt  ooort,  and  a  dittchar^e  In  bankruptcy 
will  r^ease  snob  stockholders  fh>m  liability. 

5.  Samb.    Stockkolden.    Pa^tmntind^preeiaUd  bilU.    Where  ablll  is 

filed  to  settle  the  respectlye  liabilities  of  stockholders  In  an  in- 
solvent bank,  and  a  stockholder  has  paid  his  stock  in  depreei- 
ated  bills  of  the  bank,  he  should  only  be  credited  with  the  value 
of  said  bills  at  the  time  of  payment 

6.  Samk.     Unpaid  Block.    StaiuUof  UmUatl&nM.    The  statute  of  lim- 

itations will  not  commenoe  to  run  until  a  call  has  been  made 
for  the  unpaid  stock. 

7.  Same.    Stockholder.    Judgment.    Any  stockholder  who  is  an  as- 

signee of  a  Judgment  rendered  in  favor  of  a  noteholder,  may 
have  his  liability  extinguished  pro  tonto  by  said  assigned  judg- 
ment. 


FROM    8HBLBY. 


Appeal  from  the  Chancery  Court  at  Memphis. 
T.   W.   Brown,   Sp.   Ch. 

Solicitors:  Wright  &  Folebs,  D.  E.  Mtbrs,  W. 
M.  Randolph,  Geo.  Qantt,  J.  B.  Heisebll,  W.  M. 
Smith,  M.  P.  Jarnagin,  W.  P.  Wilson  and  others. 

Dbadbrick,  C.  J.,  delivered  the  opinion  of  the 
Court. 

In  February,  1854,  the  Legislature  of  Tennessee 
chartered  the  Bank  of  West  Tennessee,  and  in 
March,  1854,  books  for  subscription  of  stock  were 
opened,  and,  as  the  minutes  of  the  proceedings  ot 
said  bank  recite,  8,000  shares  of  stock  of  $100 
each  were  subscribed  for,  and  ten  per  cent,  per 
share,  or  $80,000,  paid.  This  sum  was  ordered  to 
be     deposited     in     the    banking    house    of     Cherry, 
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Caldwell  &  Co.  A  month  later  five  directors 
were  elected,  and  a  week  thereafter  0.  W.  Cherry 
was  elected  President,  having  received  all  the  votes, 
say  301.  About  a  year  after  the  election  of 
Cherry  as  President,  the  next  entry  appears,  and 
shows  a  meeting  of  the  stockholders,  on  the  4th 
of  April,  1865,  showing  five  stockholders.  Cherry 
owned  8,496  shares  and  the  other  four  one  share 
each,  there  having  been,  as  recited,  500  additional 
shares  subscribed,  making  a  total  of  8,500.  All 
the  stockholders  were  elected  Directors,  and  Cherry 
made  President.  On  the  12th  of  April,  1855,  the 
Directors  met,  and  were  informed  that  Cherry  had 
tranferred  his  stock,  bat  to  whom  does  not  ap- 
pear, and  his  seat  was  declared,  thereby,  to  be 
vacant,  then  each  of  the  Directors  successively  re- 
signed, and  the  vacancies  were  filled  as  they  oc- 
curred. On  the  12th  of  June,  1855,  a  new  President 
was  elected  to  fill  the  vacancy  which  had  oc- 
curred on  the  12th  of  April,  1855,  and  a  Cashier 
were  elected.  March  17th,  1856,  at  a  stockholders 
meeting,  the  proceedings  of  which  are  recorded  in 
four  lines,  five  Directors  were  elected.  Whether 
these  were  oMier  stockholders  than  those  elected, 
or  in  what  proportion  the  stock  was  then  held, 
does  not  appear.  At  a  meeting  of  Directors, 
April  26th,  1856,  certificates  of  deposit  for  $20,000 
were  directed  to  be  issued  to  pay  for  the  charter 
and  other  expenses  incurred.  The  next  record  is 
of  a  special  meeting  of  Directors  held  March  13th, 
1857,   to   ratify   and   confirm   certificates   of     deposits 
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issaed  in  February,  1857,  and  to  cancel  other  cer- 
tiiicates  of  deposits  issued  April  26th,  1857.  From 
this  time  to  May  15th,  1858,  four  entries  appear, 
recording  resignations  of  Directors  and  other  of- 
ficers, and  election  of  new  ones.  At  this  date — 
May  15th,  1858— it  appears  "sundry  bills  and 
notes"  were  discounted.  Thenceforth,  to  the  22nd 
of  November,  1858,  similar  entries  appear,  at  which 
last  date  it  appears  ^62,000  in  notes  had  been  is- 
sued. From  the  22nd  of  November,  1858,  to 
the  19th  of  May,  1860,  four  entries  appear;  two 
the  1st  of  December,  1858,  and  the  4th  of  January, 
1859,  recording  discount  of  "sundry  bills  and  notes."' 
On  March  25th,  1859,  the  stockholders  held  a  meet- 
ing, at  which  Directors  were  elected,  and  by  them 
a  President;  and  the'  other  March  25th,  1860, 
recording  a  stockholders  meeting  and  the  elec- 
tion  of  Directors.  On  the  19th  of  May,  1860, 
a  number  of  resignations  and  election  of  Directors 
took  place,  when  P.  C.  Bethell,  J.  M.  Williamson 
and  John  A.  Bannoner  transferred  to  the  Memphis 
Insurance  Company  7,995  shares  of  the  capital 
stock  of  the  Bank  of  West  Tennessee,  which, 
with  one  share  each  held  by  Apperson,  Kelson, 
Townsend,  May  and  Church,  making  8,000  shares, 
is  said  to  be  the  whole  of  the  stock.  Thus,  500 
shares  seem  to  have  been  dropped  off  from  the 
amount  of    capital   stock. 

T.  A.  Nelson  and  Ben  May  were  elected  Presi- 
dent and  Cashier.  On  the  next  day  a  committee 
was    appointed   to    receive    the  assets   of   the  insur- 
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ance  company,  who  were  also  authorized,  in  con- 
nection with  Beth  ell  and  Williamson^  to  burn  the 
old   issues   of   the    hank  then   in   its   possession. 

On  the  22nd  of  May,  1860,  books  were  ordered 
to  be  opened  to  receive  subscriptions  to  the  capi- 
tal stock  of  the  bank,  upon  which  five  per  cent 
was  to  be  paid,  at  the  time  of  subscription,  to 
Ben  May^  Receiver,  and  a  call  of  ten  per  cent, 
was  to  be  paid  on  the  1st  of  October  next  there- 
after. 

By-laws  were  adopted,  one  of  which  was  that 
'^any  stock  owned  by  a  stockholder  in  this  bank 
may  be  tranferred  to  any  other  person  on  the  trans- 
fer book  of  the  banky  the  person  making  the  trans- 
fer shall  cease  being  a  holder  of  such  stock  on 
signing  said  transfer,  and  th^  person  to  whom  it 
is  transferred  shall,  in  all  respects,  aHSume  the  posi- 
tion of  the  person  transferring  such  stock..  And 
.^uch   are  the   substantial    provisions   of   the   charter. 

The  reorganization  of  the  bank  was  thus  ef- 
fected, and  thereafter  meetings  were  regularly  held, 
and  the  ordinary  business  of  banking  institutions 
carried  on  until  the  bank  was  removed  South 
under  military  orders,  and  by  direction  of  the 
Board   of   Directors  in    May,   1862. 

In  this  purchase  the  insurance  company  paid 
$80,000  for  the  charter,  plates,  etc.,  and  an  ar- 
rangement was  made  with  Bethell  and  others,  by 
which  the  bank  was  protected  against  the  payment 
of  any  outstanding  notes  of  the  bank.  The  in- 
surance   company   was    absorbed    by    the    bank,    al* 
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though  in  form  it  had  become  the  purchaser  of 
the  stock  of  Bethell,  '  Williamson  and  Sannoner, 
yet  the  transaction  was  in  substance  and  effect  the 
purchase  of  the  charter  under  which  an  entirely 
new  organization  was  had.  A  new  subscription 
of  stock  was  made  to  the  amount  of  |780,800, 
which  was  formally  transferred  by  the  insurance 
company  to  the  several  subscribers,  and  upon  this 
new  subscription  of  stock  the  bank  operated.  No 
aaaets  of  the  former  organization  were  transferred  to 
the  new.  Under  these  facts,  when  the  cause  was 
here  in  1873,  it  was  held  that  the  bank  was  or- 
ganized in  May,  1860,  although  operating  under  a 
charter  granted  in  1854,  and  that  the  subscribers 
for  stock  in  and  after  May,  1860,  were  the  origi- 
nal stockholders,  as  it  appears  that  all  the  liabilities 
of  said  bank,  then  and  now  outstanding,  are  those 
created  since  the  new  organization.  It  is  true 
the  meager  record  of  the  proceedings  had  under 
the  charter  up  to  the  transfer  in  May,  1860,  recite 
that  180,000  had  been  paid  in  upon  subscriptions 
of  stock  made,  but  we  are  satisfied,  from  an  ex- 
amination of  the  record,  that  this  is  not  true  in 
point  of  fact,  as  there  is  nothing  to  show  what 
was  done  with  this  large  sum,  and  it  also  appears 
that  expedients  to  raise  money  to  defray  expenses 
were  resorted  to,  and  from  the  frequent  shifting  of 
stock,  which  often  appeared  almost  entirely  in  the 
name  of  one  person,  and  repeated  changes  of  of- 
ficers, indicate  that  the  organization  was  more  nom- 
inal  than    real,   and    kept    up,   not  for  the    purpose 
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of  legitimate  banking  business,  but  with  the  view 
of   speculation,   until  the  transfer  in    May,   1860. 

In  the  opinion  of  this  Court,  pronounced  in 
1873,  it  is  said:  ^'The  assignment  of  stocks  by 
the  owner  does  not  discharge  him  from  liability. 
Upon  the  subscription  it  becomes  corporate  prop- 
erty, impressed  with  a  trust  in  favor  of  the  note- 
holders. It  was  in  effect  an  agreement  by  the 
subscribers  to  pay  into  the  bank  the  amount  sub- 
scribed by  him,"   etc. 

The  learned  Special  Chancellor,  Hon.  Thomas 
W.  Brown,  who  rendered  the  decree  from  which 
an  appeal  was  taken  by  a  number  of  stockholders, 
held  the  language  quoted  as  applying  to  the  origi- 
nal,  and   not  to    intermediate  assignors. 

We  accept  his  interpretation  as  correct,  and 
even  considering  it  as  an  original  and  open  ques- 
tion in  a  well  considered  written  opinion,  he  very 
ably  sustains  this  view  upon  the  ground  of  the 
application  of  the  banking  act  of  1859-60.  In 
terms  this  act  holds  the  original  subscriber  liable 
until  his  subscription  is  paid  up,  whether  he  re- 
tain or  assign  the  stock.  It  is  objected,  however, 
that  no  such  provision  is  contained  in  the  bank's 
charter,  and  as  the  charter  antedates  the  act,  and 
as  the  act  imposes  an  obligation  on  original  stock- 
holders, not  contained  in  the  charter,  it  is  inoper- 
ative, because  it  impairs  the  obligations  of  a  con- 
tract, or  restrains  them  from  the  exercise  of  a  val- 
uable privilege  secured  to  them  by  the  charter. 

While  it  is  true   the   State    may   not  impair   the 
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obligation  of  a  contract  or  take  from  the  corpora- 
tion any  essential  right,  which  is  conferred  by  the 
charter,  yet  it  has  been  held  that  this  inhibition 
against  impairing  the  obligation  of  contracts,  does 
not  so  far  remove  from  State  control  the  rights 
and  properties  which  depend  for  their  existence  or 
enforcement  upon  contracts  as  to  relieve  from  the 
operation  of  snch  general  regulations,  for  the  good 
government  of  the  State,  and  the  protection  of  the 
rights  ot  individuals,  as  may  be  deemed  important. 
All  contracts  and  all  rights  are  subject  to  this 
power,  under  the  police  power  of  this  State.  Cool 
Cons.   Lim.   574. 

It  was  under  this  general  power  to  regulate, 
that  the  Legislature  of  Vermont  required  each 
railroad  and  corporation  to  erect  and  maintain 
fences  along  the  line  of  road,  and  cattle  guards  at 
farm  and  road  crossings,  and  made  the  company 
aud  its  agents  liable  for  damages  occasioned  by  the 
want  of  such  fences  and  guards.  As  to  corpora- 
tions in  existence  before  the  passage  of  this  act,  it 
was  objected  that  its  efPect  was  to  modify,  aud  to 
that  extent,  violate  the  obligation  of  the  charter 
contract.  But  it  was  held  that  the  power  of  the 
Legislature  to  control  existing  railways  in  this  re- 
spect may  be  found  in  the  general  control  over 
the  police  of  the  country,  which  resides  in  the 
law  making  power  in  all  free  States :  Ibid,  note  1, 
citing  27  Vt.,  140.  So  laws  may  be  passed  to 
punish  neglect  or  misconduct  in  managing  ferries 
and  to  secure  the  safety  of  passengers  from  danger, 
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impositions,  etc.  Bat  the  State  cannot  take  away 
the  ferries :  Ibid,  576,  note  1.  So  it  has  been  held 
in  Maine  and  Massachusetts  that  a  statute  which 
makes  the  stockholders  of  an  existing  corporation 
liable  for  the  future  debts  of  the  corporation  does 
not  infringe  the  chartered  franchises  of  the  corpora- 
tion, but  merely  regulates  the  future  relations  of 
debtor  and  creditor,  and  is  hence  a  valid  exercise 
of  legislative  power :  Thomp. '  Liability  of  Stock- 
holders, sec.  65^  citing  a  number  of  cases.  In 
this  case  the  act  of  the  T4egislature  is  a  general 
law,  applying  expressly  to  all  banks  already  char- 
to  red  and  those  thereafter  to  be  chartered.  It 
does  not  assume  to  take  away  the  power  to  as- 
sign stock,  but  simply  to  regulate  its  transfer; 
imposes  no  new  obligations  or  restrictions,  but  pre- 
scribes the  conditions  upon  which  the  original 
stockholders  might  assign  their  stocks,  and  if  in 
the  cases  of  railways  and  ferries  the  Legislature 
might  impose  obligations  not  specifically  required 
in  the  charters  of  the  company  involving  the  out- 
lay of  money,  and  to  that  extent  an  injury,  we 
see  no  reason  why  the  Legislature  may  not,  when 
the  public  good  requires  it,  regulate  the  transfer 
of  stock. 

In  this  case  the  new  organization  was  had  after 
the  enactment  of  the  banking  law,  and  with 
knowledge   of  its   provisions. 

But  this  question  was  settled  by  the  former 
opinion  and  decree  in  this  case,  and  is  res  adjudi- 
cata,    the    assignees   in   such    cases   being  first   liable 
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and  if  the  amount  due  cannot  be  collected  hit 
them  then  their  assignors  who  were  original  stock- 
holders under  the  new  organization  will  be  liable. 
So  if  there  be  any  new  parties  who  were  not 
included  by  the  former  opinion  and  decree,  the 
same  concUision  is  reached  now  as  then,  and  the 
Chancellor's  decree  on  this  question  will  be  af- 
firmed. 

But  it  is  objected  that  this  question  is  not 
raised  by  the  pleadings.  The  original  bill  ex- 
pressly calls  for  a  discovery  as  to  the  transfer  of 
stock  as  to  whom  and  by  whom  transferred.  The 
primary  object  is  to  compel  those  liable  to  pay  up 
the  unpaid  stock  to  satisfy  complainants'  claims, 
and  prays  for  general  relief.  To  this  same  end 
the  cross  bill  was  filed  by  order  of  this  Court, 
and  looking  to  the  general  scope  and  objects  and 
prayers  of  both  bills,  we  are  of  opinion  they  are 
sufficient  to  hold  all  the  original,  as  well  as  pres- 
ent stockholders,   liable. 

The  bank  continued  active  operations  in  the 
conduct  of  ordinary  banking  business  up  to  the 
time  of  its  being  taken  south,  May  28,  1862. 
Three  dividends  had  been  declared  previous  to  this 
time,  which  were  applied  in  payment  of  stocks. 
These  payments  by  the  opinion  at  the  last  term 
were  declared  valid,  upon  the  ground  the  bank 
was  then  solvent.  For  the  same  reasons  we  are 
of  opinion  that  any  payments  made  upon  stock 
previous  to  the  bank  being  taken  south  should 
be    allowed     as    valid    payments,    and   all    payments 
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mdde  after  that  time  and  after  the  return  of  the 
bank,  in  1865,  should  be  credited  at  their  value 
as  compared  with  legal  tender  notes,  at  the  time 
of  payment. 

Pending    this   suit   several    stockholders  have  ob- 
tained   their   discharges    in    bankruptcy,   which   they 
have  pleaded  in  these    cases.      Solvent    stockholders 
seek    to    hold    such    bankrupt     parties    liable,     upon 
the  ground    that  although    their    debt  to    the  bank 
may  be  discharged,  still  they  are  liable  to  them  to 
contribute    to    the    discharge    of    the     debts    of   the 
note-holders.       That    this  is  a    new    and   subsequent 
liability  from   which   they  have  not  been    discharged 
under  the    proceedings    in   bankruptcy,   and   that    if 
it  did  in   fact  exist  at  the  time   of    the  bankruptcy 
discharge,  it  was    impossible   to   ascertain   its   value, 
and  that    such   claims,   therefore,   were   not  provable 
under    the    bankrupt    law.      On    the    other    hand   it 
is  maintained   that  each    stockholder  is  individually 
liable    to    the    bank    for    the    sum     due    upon     hia 
stock  and    no   more.      It    is   a   several,   not  a   joint 
liability,    as    to    which    each    member   JBtands    liable 
for  his   own   debt,   and   although   if  one   stockholder 
pays  more  than   his   proportion  of  the  debts   of  the 
company,     he     may     compel    contribution ;    yet   if    a 
stockholder    is   discharged    from   his    liability  to   the 
company,    he     cannot    be    compelled    to     pay     the 
amount    of    which     he    is    discharged     to     another 
stockholder,    that    his    liability    to    contribute  begins 
and  ends   with   his   liability  to  the  company. 

Again    it  is    insisted    that   if   the    solvent    stock- 
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holder  could  be  considered  aa  standing  in  the  re- 
lation of  a  joint  surety  for  a  common  debtor  to 
the  bankrupt  his  claim  was  provable  under  the 
provisions  of  the  bankrupt  law,  and  not  having 
been  proved  before  the  bankrupt's  discharge  cannot 
now  be  enforced  against  him.  If  a  stockholder 
pays  more  than  his  proportion  of  the  debts  of  the 
company  he  may  have  contribution  from  other 
shareholders  who  have  not  paid  their  just  propor- 
tions. 

But  the  liability  of  the  stockholder  is  not  a 
joint  one,  like  that  of  sureties,  equally  bound  for 
the  same  principal,  where  even  a  discharge  of  one 
from  liability  to  the  common  creditor  would  not 
relieve  him  of  liability  to  his  co-sureties,  who  after- 
wards paid    the    whole    debt.      But    the  stockholder 

* 

stands  liable  for  a  definite  sum  to  the  company 
and  no  more.  It  is  a  severable,  unequal  and 
limited  liability  as  to  which  each  member  stands 
liable  to  the  company  or  corporation  and  through 
it  to  creditors.  Hence,  if  he  pays  up  his  own  lia- 
bility to  the  company  or  is  discharged  therefrom 
it  terminates  his  liability  as  a  stockholder,  which 
cannot  be  revived  at  the  instance  of  other  stock- 
holders. Such  of  the  stockholders,  therefore,  as 
have  been  discharged  in  bankruptcy  are  released 
from   liability 

The  learned  special  Chancellor  has  reached  the 
same  conclusion,  upon  very  plausible  reasoning, 
that  th^  bankrupt's  plea  of  discharge  must  prevail 
because     contestants    who     now     claim     contribution 
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from  them  should  have  preseuted  their  claims  and 
had  them  adjudged  by  the  bankrupt  court,  as 
provable  or  rejected  as  not  provable.  Oar  statute 
of  limitation  has  no  application  to  actions  to  en- 
force payments  of  bills  or  notes  issued  for  circu- 
lation as  money:  Code,  sec.  2779.  But  the  Chan- 
cellor is  not  required  to  hold  the  case  open  for 
an  indefinite  time,  for  filing  notes  by  the  credit- 
ors, but  may  fix  a  period  beyond  which  no  further 
leave  to  file  such  bills  will  be  granted.  The  bill 
of  Allen  and  others  may  be  regarded  as  an  orig- 
inal bill  in  the  nature  of  a  bill  of  review,  filed 
to  impeach  decrees  of  the  Chancery  Court,  and  of 
this  Court,  for  fraud. 

Where  a  decree  has  been  so  obtained  a  court 
of  chancery  will  relieve  those  who  have  been  in- 
jured  thereby.  « 

It  is  alleged  that  Nelson  and  May,  under  whose 
exclusive  management  the  bank  had  been  since  its 
removal  south,  and  who  had  conducted  the  defense 
in  behalf  of  stockholders  against  Marr's  bill,  and  who 
had  filed  a  cross  bill  to  make  all  stockholders  and 
bill-holders  defendants,  had  assured  complainants  that 
they  need  not  employ  counsel  in  said  bills,  that 
they  would  attend  to  and  protect  their  interests, 
but  they  say  instead  of  protecting  they  disarmed 
them,  and  then  obtained  unjust  decrees  in  their 
favor  against  their  interest  and  to  their  prejudice. 
They  therefore  impeach  said  decrees  by  which  May 
obtained  judgment  in  his  favor,  to  their  injury, 
and    Nelson's  wife   and   daughter   obtained  judgment 
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through  Nelson  on  iesnes  of  the  bank,  boaght  up  by 
Nelson  and  claimed  by  him  to  have  been  bcmght 
with  his  wife's  separate  means,  and  so  decreed, 
whereas  it  is  alleged  such  issues  were  bought  up 
with  his  own  or  issues  belonging  to  the  bank,  he 
being  at  that  time  largely  inbebted  to  the  bank. 
The  allegations  as  to  the  representations  made  by 
May  and  Nelson  are  substantially  proved  and  proof 
taken  which  warranted  the  setting  aside  said  de- 
crees in  favor  of  May,  which  was  done  by  the 
Chancellor,  and  May  has  not  appealed.  The  Chan- 
cellor also  ordered  a  reference  to  the  Master  to 
bear  and  report  as  to  whether  the  separate  estate 
of  the  wife  and  daughter  of  Nelson  paid  for  the 
issues  on  which  judgment  had  been  rendered  in 
their  favor.  Some  evidence  having  been  taken, 
the  Chancellor  deemed  it  proper  to  attain  the  ends 
of  justice   that  further   enquiry   should   be   made. 

As  to  these  matters  the  Chancellor's  decree  was 
correct. 

Enough  had  been  alleged  in  the  cross  bill  and 
established  by  proof  to  show  complainants  had  been 
prevented  from  employing  counsel  and  making  de- 
fense to  said  bills,  by  the  representations  of  Neisor) 
and  May,  and  that  they  were  injured  thereby,  and 
we  approve  and  aflGirm  the  Chancellor's  decree,  in 
respect  lo  May's  claims,  and  in  ordering  a  refer- 
ence as  to  the  claims  of  Nelson's  wife  and  daugh- 
ter, 

Allen's  bill  also  impeaches  the  decree  in  favor 
of    J.    M.  Nelson,  a  son    of    said    T.    A.   Nelson,  in 
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whose  favor  a  decree  had  been  rendered  on  issuef^ 
of  the  bank  filed  by  him,  and  in  refaeiug  to  hold 
him  liable  as  a  stockholder  in  said   bank. 

We  are  of  opinion  there  is  no  groand  to  im- 
peach the  validity  of  said  F.  M.  Nelson's  claim  to 
the  judgment  in  his  favor,  on  the  issues  of  the 
bank.  The  evidence  shows  he  bought  and  paid 
for  them  himself  and  they  belonged  to  him.  Nor 
is  there  sufficient  evidence  to  hold  him  liable  as  a 
stockholder. 

The  stocks  transferred  to  him  on  the  books  of 
the  company  was  so  transferred  without  his  knowl- 
edge or  consent,  and  was  never  accepted  by  him, 
although,  marked  as  paid  up  stock.  As  a  clerk 
for  May,  |or  rather  at  his  request,  while  the  bank 
was  being  wound  up  as  an  insolvent  institution  in 
transcribing,  he  transcribed  an  entry  of  a  large 
number  of  shares  standing  in  his  name  as  paid  up 
stock.  But  he  swears  he  did  not  claim  them, 
nor  know  why  they  were  transferred  to  him,  and 
never  did  assert  any  claim  to  them,  or  by  word 
or  act  accept  or  treat  such  stock  as  his  own,  and 
there  is  no  evidence  to  contradict  his  statement, 
on   the   contrary   it  is   sustained. 

The  Chancellor  held  that  said  F.  M.  Nelson 
was  not  liable  on  such  stock,  and  we  affirm  his 
decree  as  to  this   matter. 

Guild  Deloach  also,  appears  as  a  stockholder, 
but  it  further  appears  that  she  was  a  minor  when 
stock  was  subscribed  for,  and  she  relying  upon 
that    defense,    it    was    properly   held    by    the    Chan- 
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cellor    that     no  decree    could    be    rendered    against 
her. 

The  Chancellor  has  very  fully  considered  and 
discussed  the  pleas  of  the  several  statutes  of  lim- 
itation relied  upon  by  the  personal  representatives 
of  deceased  stockholders.  He  held  the  defense  in- 
sufficient upon  several  grounds,  one  of  which  was, 
that  no  call  was  made  for  payment  of  stock . 
The  statute  does  not  commencoto  run  until  a  call 
for  the  payment  of  the  stock.  This  we  regard  as 
a  conclusive  argument  against  the  defense,  without 
considering  or  discussing  the  other  grounds  stated 
in  the  Chancellor's  opinion. 

P.  C.  Burford,  a  non-resident,  died  Septem- 
ber 21,  1863.  On  the  2nd  of  October,  1865, 
8.  B.  Burford  administered  on  his  estate,  and  a 
few  days  thereafter  paid  what  appeared  to  be  the 
balance  due  on  his  intestate's  stock,  amounting  to 
111,235.71,  in  issues  of  the  bank.  8.  B.  Burford, 
the  administrator,  was  a  non-resident  of  the  State 
at  the  time  he  administered,  and  has  so  continued 
to  the  present  time.  Marr's  bill  was  filed  the  16th 
of  July,  1866,  against  a  few  named  stockholders, 
and  all  the  unknown  stockholders.  May,  cashier, 
and  Nelson,  president,  as  directed  by  this  Court, 
filed  a  cross  bill,  March  11,  1868,  to  bring  all  the 
stockholders  before  the  Court,  and  P.  C.  Burford 
was  named  as  a  defendant  therein.  On  the  6th 
of  February,  1874,  Thomas  H.  Allen  and  others 
filed  their  bill  against  all  the  stockholders  and 
88— Vol.  4. 
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their  personal  representatives,  and  to  this  bill  8. 
B.  Burfordy  administrator,  etc.,  was  made  a  de- 
fendant. Ue  pleaded  the  several  statutes  of  limit- 
ations in  defense  of  the  action  and  also  relied  up- 
on his  payment  of  said  stock.  Burford,  the  ad- 
ministrator, was  out  of  the  State  when  the  cause 
of  action  accrued  against  him  and  so  remained. 
By  sec.  2762  of  the  Code  it  is  provided  if  a  cause 
of  action  shall  accrue  against  any  person,  who 
shall  be  out  of  this  State,  the  action  may  be 
commenced  after  his  return,  and  the  statute  of 
limitations  shall  not  run  during  absence  from  or 
residence   out   of  the   State. 

This  statute  has  been  held  to  apply  to  admin- 
istrators, 1  Lea,  Smith  v.  Arnold.  The  bill  by 
Allen  and  others,  was  filed  amongst  other  things 
to  bring  in  all  stockholders  and  their  representa- 
tives in  order  to  settle  their  respective  liabilities, 
and  said  Burford,  administrator,  was  first  brought 
before  the  Court  by  said  bill,  and  he  is  by  it  for 
the  first  time  called  upon  for  payment  of  balance 
due  upon  his  intestate's  stock.  Intestate*  had  not 
been  called  on  to  pay  it  in  his  lifetime.  The 
administrator  is  entitled  to  a  credit  on  stock  only 
to  the  amount  of  the  value  of  the  money  paid  in 
October  1865. 

The  decree  against  0.  B.  Church  is  erroneous, 
because  we  have  announced  in  this  opinion  that 
all  payments  made  upon  stock  and  accepted 
previous  to  the  removal  of  the  bank  south,  to  wit, 
(May   28,  1862)    were   valid    and  to  be   credited    at 
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their  nomiDai  amount.  This  was  substantially  held 
by  this  ('Ourt,  in  1873,  and  Church  having  paid 
in  full,  14th  of  May,  1862,  is  liable  for  nothing 
more.  Of  course  this  will  apply  to  all  similar 
cases,  if  any  there    be. 

As  to  8.  B.  Williamson  and  G.  Falls  the  de- 
cree is  correct  and  will  be  affirmed.  It  is  insisted 
that  Williamson  is  not  liable,  because  a  decree 
against  his  personal  representatives  was  rendered 
for  ;^650,  and  paid,  and  no  decree  was  rendered 
against  Falls,  prior  to  the  appeal  of  1871  to  this 
Court,  and  complainant  in  cross  bill  did  not  ap- 
peal. But  there  is  no  adjudication  in  their  favor, 
and  being  parties  to  the  said  cross  bill  they  are 
liable  to  such  other  or  further  decrees  as  were 
necessary  to  attain  the  objects  of  the  bill.  The 
petition  of  W.  F.  Taylor  to  be  released  in  part 
of  the  purchase  of  two  judgments  against  M.  A. 
Allen,  made   to  him   under  order   of  the  Chancellor, 

• 

we  are  of  opinion  should  have  been  granted.  The 
receiver  and  Taylor  both  believed  the  smaller 
judgment  as  well  as  the  larger  one  was  due  and 
unpaid  at  the  time  of  the  purchase  and^  sale.  They 
bargained  under  a  mutual  mistake.  The  smaller 
judgment  had  in  fact  been  paid.  It  is  not  right 
that  the  vendor  should  again  be  paid  for  the  same 
tl  ing.  Nor  is  it  equitable  that  Taylor  should  pay 
for  it.  The  decree  will  be  corrected  in  respect  to 
this,  abating  the  price  according  to  the  amount 
agreed  to  be  paid  for  both  judgments.  Without 
snecifvincr   the    particular   causes    in    which  the  ques- 
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tion  ariaes,  we  hold  that  payments  made  on  etock^i 
before  removal  of  the  bank  south  in  May,  1862, 
are  valid,  that  present  holders  ot  stocks  is  first 
liable,  then  the  original  subscriber  under  the  reor- 
ganization in  May,  1860;  that  at  the  time  of  pay- 
ment on  stock  in  issues  of  the  bank  their  value 
is  to  be  estimated,  not  the  time  at  which  such  is- 
sues were  received,  whether  received  in  the  due 
course  of  business  or  purchased.  Any  parties 
against  whom  judgments  bave  been  rendered,  who 
are  assignees  of  any  judgments  rendered  in  favor 
of  note  holders,  may  have  the  judgments  against 
them  extinguished  pro  tanto  by  said  assigned  judg- 
ments, in  the  discretion  of  the  Chancellor.  This 
direction  to,  or  discretion  of  the  Chancellor  will 
not  apply  to  the  cases  of  Mrs.  Nelson  and  her 
daughter,  as  to  whoso  claims  the  Chancellor  has 
directed  further  inquiry  to  be  made,  and  which 
will  be  reported  upon  and  further  decided  after 
this  cause  is  remanded.  It  is  believed  that  the 
general  rules  laid  down,  and  princi[)les  applied  to 
special  cases,  are  sufficiently  comprehensive  to  dis- 
pose of  all  questions  arising  upon  these  records, 
in   this   Court. 

The  Chancellor's  decree,  except  so  far  as  it  may 
be  modified  by  this  opinion,  will  be  affirme<l,  and 
the  cause  will  be  rcraair  d  "or  further  proceedings, 
and  the  costs  of  this  appeal  will  be  paid  out  of 
the  fund  in  the  hands  of  the  Master,  or  to  be  re- 
ceived hereafter. 
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T.  S.  Darusmont  v.  Charles  Patton   et  al. 

SuFBKMK  Court  Practick.  Appointment  of  a  Beceiver-  Unpaid  taxes. 
It  is  a  good  ground  for  the  appointment  of  a  receiver  of  land  in 
a  Buit  periling  in  this  Court,  where  the  decree  below  dei'lares 
the  applicant  to  have  a  lien  on  the  land  for  the  payment  of  debt, 
that  there  are  taxes  due  and  unpaid  whiQh  are  about  to  be  en- 
forced by  a  sale  of  the  land,  unless  the  party  in  possession  will 
pay  the  taxes  in  a  reasonable  time. 


FROM     SHSLBT. 


Appeal  from  the  Chancery  Court  at  Memphis. 
R.   J.   Morgan,   Ch. 

W.   M.   Randolph   for   Complainant. 

George   Gillham  for   Defendants. 

Cooper,   J.,   delivered  the   opinion   of    the   Court. 

The  complain  ant  has  applied  for  the  appoint- 
ment of  a  receiver  of  the  lands  in  controversy, 
after  giving  written  notice  to  the  solicitors  of  the 
defendants  of  their  intentions.  The  bill  was  filed 
for  the  purpose  of  subjecting  the  land  to  the  sat- 
isfaction of  the  debt  of  the  complainant  for  the 
purchase  money.  The  decree  below  was  in  favor 
of  the  complainant,  and  tfie  defendants  appealed. 
It  now  appears,  from  the  sworn  statements  of  the 
collecting  officers,  that  there  are  unpaid  taxes  on 
the    land    for    several    years,    for    which    tax    sales 
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have  in  part  been  made,  and  the  lands  bid  in  by 
the  public  officials  under  the  law.  It  also  appears 
that  a  bill  to  enforce  the  lien  for  these  taxes  is 
about  to  be  filed  under  the  recent  rulings  of  this 
Court.  Under  these  circumstances,  the  complain- 
ant will  be  entitled  to  a  receiver,  unless  the  past- 
due  taxes  are  paid  in  a  reasonable  tima  The 
decree  below  is  prima  facie  evidence  of  the  com- 
plainant's interest  in  the  land,  and  a  failure  of  the 
defendant  in  possession  to  pay  the  taxes  is  a  suf- 
ficient ground  for  the  *  appointment  of  a  receiver, 
for  the  neglect  to  pay  the  taxes  might  result  in 
the  loss  of  the  property  to  all  parties  by  a  title 
against  which  the  lis  pendev^  would  be  of  no  avail. 
The  appointment  would,  however,  be  rendered  un- 
necessary by  the  payment  of  the  taxes. 

The  complainant  may  take  the  order  for  a  re- 
ceiver and  a  writ  of  assistance  to  put  him  in  pos- 
session of  any  part  of  the  land  on  which  the 
taxes  are  in  arrears,  unless  within  Bixty  days  from 
the  entry  of  the  decree,  the  defendant  in  posses- 
sion of  such  part  of  the  land  shall  produce  to 
the  Clerk  of  this  Court  satisfactory  evidence  of 
the  payment  of  the  taxes  due  on  that  part. 
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D.  M.  Evans  et  al.  v.  G.  T.  Beaumont  et  al. 

Wills.  Legacy.  Subsequent  gift.  Ademption,  Proof  must  be  clear 
and  satisfctctory,\  A  legacy  of  $5,000  by  will;  subsequent  gift  of 
▼aluable  lot.  Held  on  the  face  of  the  two  transactions ;  no  pre- 
sumption arose  of  ademption.  Both  gifts  being  in  writing,  the 
Court  does  not  decide  whether  parol  proof  could  be  introduced 
X » show  the  purpose  of  satisfaction  on  the  part  of  tet^tator,  but 
conceding  for  the  argument  it  may  be  done,  that  such  proof 
must  be  clear  and  satisfactory,  and  evidence  of  loose  conversa- 
tions, in  which  testator  spoke  of  the  gifts  and  a  purpose  to 
alter  his  will,  or  that  he  was  not  able  to  give  the  legacy  after 
the  gifc  of  the  lot,  is  not  such  satisfactory  evidence. 


FROM    SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis. 
S.  P.  Walker,  Ch. 

W.   M    Randolph   for   Complainants. 

Harris  &  Turley  and  Bbloher  k  Jordan  for 
Defendants. 

Prbeman,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  is  filed  by  complainants  to  enforce 
the  payment  of  a  legacy  of  $5,000  given  to  Julia 
Neely,  now  the  wife  of  complainant,  Evans,  by  the 
third   clause   of   the   will   of    Claiborne   Deloach. 

This  legacy  was  to  be  paid,  provided  the  estate 
of    said     Deloach    should    be    worth    fifty    thousand 
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dollars  at  his  death.  It  was  to  be  held  ia  trast 
by  Thomas  H.  Allen  to  her  sole  and  separate  nse, 
free  from  the  debts  or  control  or  contracts  of  any 
husband  she  might  marry,  for  the  term  of  her 
natural  life,  and  at  her  death,  go  to  her  children. 
The  trustee  was  to  invest  and  manage  the  fund 
as  he  deemed  best  tor  her  interest,  duriug  her  life. 
and  the  interest  of  her  children  after  her  death, 
so  as  best  to  provide  for  their  comfortable  support 
out  of   the  income   or  profits   of   the  same. 

Deloach  died  the  29th  of  July,  1834.  Hi» 
widow  was  appointed  administratrix  with  the  will 
annexed,  and  has  since  intermarried  with  G.  T. 
Beaumont,  her  co-defendant. 

It  is  conceded  that  the  estate  was  worth  fifty 
thousand  dollars  at  the  death  of  the  testator,  so 
that,  nothing  more  appearing,  the  legacy  is  due, 
and   complainants   entitled  to   a  decree. 

But  this  is  met  by  respondents  as  follows — ^that 
is  to  say:  That  on  the  1st  day  of  May^  1862,  the 
said  Deloach  n  a  a  deed  of  conveyance  to  said 
Julia  in  fee  oi  a  certain  valuable  lot  in  the  city  of 
Memphis,  and,  to  use  the  language  of  the  answer, 
^-the  force  and  efiect  of  this  deed,  if  held  valid^ 
was  to  satisfy  said  legacy."  It  is  insisted,  how- 
ever,  in  the  answer,  that  this  deed  was  not  effec- 
tive to  carry  the  title  to  the  said  Julia,  for  want 
of  delivery,  but  that  an  action  of  ejectment  was 
then  pending  to  test  this  question,  and  in  the 
event  it  is  sustained,  then  the  above  efiect  i» 
predicated   of   said  deed. 
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On  this  statement,  as  it  stands  in  the  pleadings, 
it  could  scarcely  be  contended  that  respondents 
could  maintain  their  contention  that  the  legacy  was 
satisfied,  unless  it  could  be  maintained  as  a  prop- 
osition of  law  or  an  inference  of  fact,  that  a 
legacy  in  money  for  the  life  of  a  party,  and  then 
to  her  children,  is  conclusively,  or  at  any  rate 
prima  facie  presumed  to  be  satisfied  bv  a  subse- 
quent conveyance  of  real  estate  to  the  legatee, 
without  regard  to  the  intention,  or  the  relative 
value  of  the  property  to  the  legacy.  No  author- 
ity, we  believe,  goes  to  this  extent.  All  authori- 
ties, we  believe,  agree  that  where  the  gift,  by  will 
and  the  subsequent  portions  advanced,  or  property 
conveyed,  are  not  ejusdem  generis^  the  presumption 
as  such,  will  be  repelled,  or  will  not  arise,  and 
nothing  more  appearing,  the  legacy  will  be  paya- 
ble. Thus  it  is  said — 2  Leading  Cases  in  Eq., 
top  571 — "Thus  land  will  not  be  presumed  to  be 
intended  as  a  satisfaction  for  money,  nor  money 
for  land."  However,  apparently  exceptional  cases 
are  referred  to,  deciding  it  might  be  done :  15 
Vesey,  507,  dependent  probably  on  other  elements, 
additional  and  beyond  the  simple  facts  of  a  gift  of 
personalty,  and  an  after  conveyance  of  other  prop- 
erty, showing  the  intent  to  satisfy  the  former  claim  : 
See  cases  cited  Ibid. 

It  is  maintained,  however,  most  earnestly,  that 
facts  are  shown  in  this  record,  both  by  direct 
parol  proof,  as  well  as  from  the  circumstances  and 
situation    of    the     parties,   and    a    fair    inference    to 
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be  dra\Yn  from  these,  that  it  was  ^  the  intention 
and  purpose  of  Deloach  that  the  gift  of  the  lot 
should  be  in  satisfaction  of  the  legacy,  and  not 
that   she   should   have   both. 

This  contention  presents  for  its  solution  several 
questions  of  more  or  less  difficulty,  some  of  them 
involved  in  almost  hopeless  perplexity,  if  we  should 
undertake  to  solve  them  by  attempting  to  recon- 
cile the  conflicting  opinions  of  the  ablest  Judges, 
who  have  held  opposite  views  upon  them.  We 
shall  not  attempt  to  do  this — the  task  would  be 
hopeless. 

The  leading  facts  in  the  case,  that  bear  upon 
the  relation  and  situation  of  the  parties,  are  sub- 
stantially as  follows:  Julia  JN^eely  was  the  daugh- 
ter of  a  deceased  sister  of  the  testator,  her  father 
and  mother  having  died,  leaving  her  no  estate, 
she  was  taken  by  him  into  his  family  in  1855, 
when  she  was  about  twelve  years  of  age,  brought 
up  as  one  of  his  children,  educated  as  such  a 
child,  and  seems  to  have  been  recognized  as  stand- 
ing in  the  place  of  an  adopted  child  by  the  tes- 
tator ap  to  his  death.  He  evidently  felt  it  to  be 
his  duty  to  provide  for  her  oat  of  his  estate,  as 
shown  by  the  will,  and  that  he  purposed  doing 
this  liberally,  is  further  evidenced  by  the  gift  of 
the  lot,  estimated  by  some  witnesses  as  at  one 
time  worth  thirty  thousand  dollars,  probably  much 
less  as  stated  at   the   bar   at  this  time. 

On  this   state   of  facts,   if  we  were  to   adopt  the 
rule  laid   down   by   most   of  the  authorities,  that  in 
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order  to  raise  the  presuniptiou,  as  a  matter  of  law, 
of  satisfaction  of  a  legacy  by  a  subsequent  gift,  it 
must  be  a  case  between  parent  and  child,  or  one 
standing  in  loco  parentis^  we  should  say,  such  was 
the  relation  shown  in  this  case.  It  therefore  be- 
comes unnecessary  for  us  to  decide  authoritatively 
in  this  case,  whether  the  rule  be  correct  or  not. 
Suffice  it  to  say,  that  we  are  unable  to  see  the 
force  or  propriety  of  the  reasoning  by  which  it  is 
supported. 

In  the  case  of  a  gift  by  will  to  a  child,  or 
one  in  the  place  of  a  child,  and  subsequent  gift 
of  substantially  like  kind  and  degree  of  benefit, 
without  other  evidence,  under  the  rule,  the  law 
raises  a  presumption  of  satisfaction  or  ademption  of 
the  legacy  by  the  subsequent  gift,  either  in  whole 
or  in  part,  as  its  value  may  be :  Smith,  Marr, 
Eq.,  881,  Story  Eq.  J.,  Sec.  1111,  et  seq.  But  it  is 
said  this  doctrine  of  constructive  ademption  of  lega- 
cies has  not  been  applied  to  strangers,  that  is 
persons  who  do  not  stand  in  these  relations,  and 
the  onus  ot  proving  the  contrary  is  on  the  party 
asserting  it. 

By  these  rules  an  arbitrary  presumption  is  made 
against  the  child,  or  one  standing  in  the  place  of 
a  child,  that  a  double  portion  is  not  intended,  and 
the  party  only  entitled  to  take  the  latter  or  com- 
pelled to  elect  between  the  two,  while  the  stranger 
has  no  such  difficulty  in  his  way,  and  is  presumed 
to  be  entitled  to  the  bounty  of  the  testator  in  both 
cases,    until    his    right    is    disproven.       We   can   but 
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feel,  that  a  rule,  as  said  by  Lord  Thurlow,  that 
rests  on  the  priociple  that  a  father  has  less  affec- 
tion for  his  child  than  a  stranger,  is  not  soundly 
based  in  reason,  and  not  such  as  should  be  ap> 
held  by  judicial  adoption  in  our  State.  It  is  based 
on  a  logic  that  may  be  specious,  but  certainly  is 
not  found  to  have  any  foundation  in  the  nature 
of  the  case,  nor  does  it  tend  to  reach  the  ends  of 
either  legal  or  natural  justice.  See  Story's  Eq.  J., 
sees.  1100,   1110. 

As  we  have  said,  however,  we  think  it  clear 
from  the  facts  in  this  record,  the  testator  intended 
by  this  legacy  to  provide  a  portion  for  the  legatee, 
as  standing  to  her  in  the  place  of  a  parent,  and 
the  case  must  be  so  treated :  Pynn  v.  Lockyer^  6 
Mylne  and  Craig,  29  to  35,  cited  Story's  Eq.,  vol. 
2,  p.  850,  note  1;  Potoys  v.  Mansfield^  6  Sim,  R. 
528,   Story's   Eq.,   vol.   2,   1111,    note   1. 

The  case  then  is,  of  a  gift  by  will,  made  in 
1858,  of  five  thousand  dollars  in  money,  on  the 
condition,  and  with  the  limitations  we  have  stated, 
and  a  subsequent  gift  of  real  estate  in  1862,  of 
much  larger  value,  and  we  may  add,  with  limita- 
tions of  the  same  general  character,  differing,  how- 
ever, in  several  particulars.  On  the  face  of  these 
facts,  the  two  gifts  stand  independent  of  each 
other,  nothing  else  appearing,  clearly  there  is  no 
adem[»tion.  Both  stand  on  the  terms  of  the  in- 
struments evidencing  them,  and  there  is  nothing  od 
the  face  of  the  will  or  the  deed  to  connect  the 
one*    with    the   other,    or  to    show   any   intention   of 
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the  testator  by  the  laat  gift  in  any  way  to  afiect 
the  integrity   of  the   first. 

The  question  then  is,  whether  that  purpose,  as 
an  intermediate  element,  can  be  proven,  so  as  to 
substitute  the  latter  gift  for  the  first,  or  show  it 
was  made  in  satisfaction  of  the  first;  and  then  as- 
suming this  may  be  done,  how,  the  question  would 
be,  and  by  what  character  of  testimony?  Whether 
by  parol  testimony,  in  a  case  like  the  present,  or 
only   by   evidence   in    writing. 

On  these  questions  we  may  find  authorities,  ap- 
parently, if  not  actually,  sustaining  either  view, 
that  has  been  maintained  by  counsel  in  the  able 
arguments   submitted  in   this   case. 

After  a  most  careful  examination  of  the  testi- 
mony in  the  record,  we  do  not  deem  it  necessary 
to  go  into  these  questions,  or  authoritatively  to 
lay   down   the  rule,   one   way   or  the   other. 

Conceding  that  parol  testimony  may  be  admitted 
to  show  the  intention  of  a  testator  by  a  subse- 
quent gift,  either  where  the  subsequent  gift  is 
ejusdem  generis  or  otherwise,  and  that  this  is  a 
question  of  intention,  as  seems  to  be  the  principle 
given  by  the  leading  authorities,  yet,  we  think,  in 
any  view  of  it,  such  intention  must  be  shown  by 
clear  and  most  satisfactory  testimony  in  a  case  like 
the   present. 

The  party  has  the  right  to  the  legacy  on  the 
face  of  the  will,  and  the  condition  being  shown  on 
which  it  was  given,  she  also  has  the  undisputed 
title    to  the    lot  given   by    the  testator.       To    show 
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that  the  first  given  has  been  satisfied  and  dis- 
charged by  the  last,  the  testimony  shoald,  as  we 
have  said,  be  clear  and  satisfactory.  We  have 
given  careful  examination  of  the  proof  in  this 
record,   and   do   not  find   such   a  ease. 

In  the  first  place  it  is  attempted  to  be  shown 
by  proof  ot  a  conversation  had  with  the  testator, 
had  probably  early  in  the  year  1864,  the  deed 
having  been  made  in  May,  1862.  This  conversa- 
tion amounts  to  nothing  more  than  the  fact  that 
he  bad  given  the  lot,  and  intended  to  alter  his  will. 
He  had  ample  time  to  have  done  this,  after  mak- 
ing the  deed,  and  had  the  same  opportunity  after 
this  time  and  before  his  death.  The  fact,  that 
with  the  notion  that  it  was  proper  to  alter  his 
will,  he  failed  to  do  so,  and  that  he  died  after 
opportunity  to  have  done  so,  would  lead  to  the 
inference  that  he  had  abandoned  such  purpose,  and 
determined  to  let  the  two  gifts  remain  intact  as 
they   stood. 

Another  conversation  is  testified  to,  with  com- 
plainant a  few  days  before  her  marriage,  in  1865, 
purporting  that  she  had  been  told  by  the  testator, 
on  his  death  bed,  that  he  had  given  her  by  his 
will  the  five  thousand  dollars,  but  was  now  unable 
to  do  so,  and  that  hie  children  would  probably  be 
poor. 

We  may  remark,  that  this  character  of  testi- 
mony is  always  held  to  be  the  weakest  of  all  tes- 
timony, and  in  this  case,  we  can  but  feel  that  it 
is,  to   say   the    least   of  it,    subject   to  the   suspicion 
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of  being  slightly  colored,  coming  from  two  sisters 
of  respondent,  whose  sympathies  would  naturally 
be  in  favor  of  such   sister. 

Conceding  the  fullest  force  that  it  is  entitled  to, 
we  do  not  think  this  testimony  serves  to  show 
any  intention  on  the  part  of  the  testator,  in  such 
definite  form,  as  it  should  appear,  as  that  right 
evidenced  by  a  solemn  will,  left  unrevoked,  should 
be  overturned  by  it,  or  be  deemed  discharged  and 
satisfied.  Besides,  the  question  would  most  natur- 
ally occur,  if  such  had  been  the  purpose  of  the 
testator,  why  not  say  so  in  the  deed,  or  why  not 
alter  the  will  ?  The  most  that  can  be  said  from 
this  evidence  is,  that  subsequent  to  the  making  of 
the  deed  of  gift  of  the  lot,  the  testator  had  an 
unexecuted,  floating  notion,  that  he  was  not  able 
to  give  both  the  legacy  and  the  lot,  and  had 
thought  of  changing  his  will,  but  died  without 
ever  having  carried  this  purpose  into  etlect,  or  prob- 
ably without  ever  having  definitely  determined  to 
do   so. 

We  therefore  conclude,  that  even  conceding  the 
testimony  competent,  which  we  do  not  definitely 
decide,  it  fails  to  make  out  the  contention  of  re- 
spondent, and  the  result  is,  the  decree  of  the 
Chancellor  must  be  reversed,  and  decree,  as  in  thi> 
opinion,   costs  to   be  paid  by   respondents. 

W.  E.  Lynn  for  Porter. 
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J.  L.  Gaikbs,   Comptroller  in  error,  v.  L.   B.  Hor- 

RIGAN. 

1.  CoNBTrrunoNAL  Law.  Salaries  of  Judges,  The  Act  of  1879  flxing 
the  salaries  of  Judges  of  tlie  Supreme,  Chancery  and  Circuit 
Courts  Is  valid  and  consiitutioual. 

3.  Sams.  Aets  of  Lejls^ature.  Journals,  The  weight  of  authoritj  is 
that  notwithstanding  an  Act  has  «;he  signature  of  the  Spcaicers 
of  tlie  Senate  and  House  and  is  approved  by  the  Governor  and 
is  publislied  by  proper  authority,  the  Courts,  nevertheless,  may 
loolc  to  the  Journals  of  the  two  houses,  to  see  if  the  same  was 
const! mtionally  passed.  Whetlicr  tills  rule  prevails  to  its  full 
extent  in  this  State  in  view  of  tlie  new  constitutional  provision 
requiring  bills  to  be  signed  in  open  session  and  noted  on  the  Jour- 
nals, is  reserved. 

3.  Same,    Same.    Same.    The  said  Act  of  1879  regularly  passed  the 

Sen  ite  and  In  the  House  was  amended  in  the  second  section  by 
striking  out  '^Thompson  &  Steger's  Code*'  and  Inserting  ''Re- 
vised Code  of  Tennessee"  passed  the  House,  but  amendment 
never  concurred  In  by  Senate  ;  held  in  substance  tliere  was  no 
amendment,  *' Thompson  &  Stcger's  Code"  and  the  *' Revised 
Code  of  Tennessee"  being  the  same  book. 

4.  Same.  Judges  Salaries.  The  constitutional  provision  that  the  sala- 

ries of  judicial  ofHcers  shall  not  be  diminished  or  increased  dur- 
ing the  time  for  wliich  they  were  elected  does  not  apply  to 
their  term  of  ofllce,  and  where  a  Jud^e  is  appointed  to  till  out 
the  unexpired  term  of  a  deceased  Judge,  he  is  entitled  to  com- 
pon<iution  fixed  by  law  at  the  time  he  assumes  the  duties  of  the 
olUco. 


FROM    SHELBY. 


Appeal     in     error    from     the     Circuit    Coart    of 
Shelby   County.     J.  0.  Piercb,  J. 

Attorney-General  Lea  for  Comptroller. 
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FiHLAr    ft   Pbtebs   and    C.  H.  Ewing  for  Ilorri- 
gan. 

McFABLANBy   J.,    delivered    the    opinion    of    the 
Oourt 

This  is  an  agreed  case  submitted  to  the  Circuit 
Court  of  Shelby  County,  to  determine  what  salary 
L.  B.  Horrigan,  Judge  of  the  Criminal  Court  of 
said  County,  is  entitled  to.  Under  our  present 
constitution  Judges  were  to  be  elected  in  Aagust, 
1870,  and  every  eight  years  thereafter.  When  va- 
cancies occur  they  are  to  be  filled  for  the  unex- 
pired term.  The  election  for  the  second  terra, 
under  the  constitution,  was  in  August,  1878 .  A 
vacancy  having  subsequently  occurred  in  this  office, 
Judge  Horrigan  was  appointed  by  the  Governor  on 
the  Ist  of  August,  1879.  At  the  session  of  the 
Legislature  of  1879  and  previous  to  Judge  Ilorri- 
gan's  appointment,  an  Act  ( Chapter  3  of  said 
Acts)  was  passed  and  took  effect,  providing  that 
each  Chancellor,  Circuit  and  Criminal  Court  Judge 
(except  County  Judges)  and  Judges  of  special 
Courts,  hereafter  appointed  or  elected,  shall  receive 
two  thousand  dollars  per  annum.  The  second  sec- 
tion repeals  the  law  previously  in  force  by  which 
the  salary    of   said   officers   was    $2,500   per   annum. 

The    first    objection    to    this    act  is,    that    it  was 
not  in  fact  passed    by   the   two   houses  of   the  Leg- 
islature   in    the   mode   required   by    the    constitution, 
especially    that  clause    which    provides    that    no  bill 
89— Vol.  4. 
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shall  become  a  law  until  it  shall  have  been  read 
and  passed  on  three  different  days  in  each  HonBe> 
and  shall  have  received  on  its  final  passage  in 
each  House  the  assent  of  a  majority  of  all  its 
members  and  shall  have  been  signed  by  the  Speak- 
ers  and    Governor. 

The  facts  as  shown  by  the  journals  are  in  brief 
these,  the  bill  was  introduced  into  the  Senate  and 
known  as  Senate  bill  No.  3 ;  it  passed  that  body 
regularly,  and  was  transmitted  tc  the  House,  where 
it  was  amended  as  follows :  In  referring  in  the 
second  section  to  the  previous  act,  which  was 
thereby  repealed,  it  was  referred  to  as  "  so  much 
of  an  Act  passed  January  30,  1867,  now  section 
4539a  of  "Thompson  &  Steger's  Code."  The  words 
"  Thompson  &  Steger's  Code "  were  stricken  out 
and  the  words  "Revised  Code  of  Tennessee"  in- 
serted, and  as  thus  amended  the  bill  was  finally 
passed;  but  it  was  not  again  transmitted  to  the 
Senate  for  that  body  to   concur  in   the   amendment. 

The  bill  was,  however,  subsequently  signed  by 
the  Speaker  of  each  House  in  open  session,  and 
the  fact  noted  upon  the  journals,  as  required  by 
the  eighteenth  section  of  article  2  of  the  constitu- 
tion. 

It  is  earnestly  maintained  that  as  it  is  sho^^n 
that  the  Senate  did  not  concur  in  the  amendment 
of  the  bill  adopted  by  the  House,  that  the  bill  ae 
published  never  did  receive  the  assent  of  the  two 
Houses.  Many  authorities  are  referred  to  to  show 
that    notwithstanding   an    act    has   the   signatures    of 


APRIL     TERM,  1880.  611 


Qaines  v.  Horrigan. 


the  two  SpeakerB  and  the  approval  of  the  Gov- 
ernor, and  18  pablifihed  by  proper  authority,  never- 
theless the  Courts  mAy  look  to  the  journals  of  the 
two  Houses,  and  if  from  them  it  appear  that  the 
bill  was  not  constitutionally  passed  the  Act  must 
be  declared  void.  Such  seems  to  be  the  decided 
weight  of  authority.  Whether  this  rule  would  pre- 
vail to  its  full  extent  in  view  of  the  netr  provision 
of  our  present  constitution,  requiring  all  bills  to  be 
signed  by  the  respective  Speakers,  in  open  session, 
and  the  fact  of  such  signing  to  be  noted  on  the 
journals,  need  not,  in  the  view  we  have  taken  of 
the  question,  be  definitely  settled.  It  might  be 
plausibly  argued  that  this  provision  was  intended  to 
furnish  conclusive  evidence  that  the  bills,  in  the 
form  finally   signed  by  the  speakers,   were  the  bills 

actually  passed  by  the  two  Houses.  The  Act  be- 
ing performed  in  open  session,  it  could  hardly  oc- 
cur that  the  signatures  should  be  afiixed  to  bills 
never  actually  passed,  without  some  member  of  the 
body  discovering  the  mistake.  It  would  seem  this 
ought  to  be  evidence  of  as  high  authority  as  the 
journals,  at  least  as  to  all  matters  not  expressly 
required  to  be  shown  by  the  journals.  However 
we  do  not  mean  to  intimate  any  decided  opinion 
upon   this  question. 

We  hold  that  conceding  the  journals  to  estab- 
lish all  that  is  claimed,  the  bill  was  not  amended 
In  the  House  so  as  to  change  its  legal  import  and 
effect.  According  to  the  opinion  of  a  majority 
of  this  Court   at  the   present  term,  the  first  section 
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of  this  Act  would  have  efi*ected  a  valid  change  of 
the    law    if   the    second    section    had    been    omitted 
altogether.      The    second    section    only    purports    to 
repeal    so    much  of    the  previous    law    as    conflicts 
with   the  first  section ;   it    is  referred   to   as   an    Act 
passed    January    80,    1867,    now    section    4539a    of 
"Thompson  &   Stegcr's   Code,"  in  the   original  Act; 
of  the  "Revised  Code   of  Tennesse"   in  the   Act  as 
amended.      The    Act  referred    to   is    the    same;  the 
reference    to   the    original    Act    was    sufficient,   espe- 
cially   as    the    substance    is  also    given.      The  book 
referred    to    in  the    original    Act    as   "Thompson    & 
Stesrer's  Code,''  and  in  the  Act   as  amended  as  "Re- 
vised  Code  of  Tennessee,"  we  know  to  be  the  same 
book.      It    was    more     properly    designated    in    the 
original  bill.       The   Code   of  Tennessee  was   adopted 
in    1858.       The    subsequent    compilation    of    Messrs. 
Thompson     &     Steger    is    a     re-publication     of    the 
"Code"  with   the  subsequent  acts,  as  additional   sec- 
tions under    the   appropriate    original    sections,   with 
letters  affixed    to   distinguish    them.       This   was   the 
book   referred   to,   and   the   Act    referred  to  and   re- 
galed  is  the   same. 
It  is   earnestly   argued  that    it   would  be   a   very 
oreat  stretch   of  judicial   power  for   a   Court   to   v.n- 
dertake   to   say   that   the   amendment   is   immaterial  ; 
that  this    was   a    question    for    the    two    Houses    of 
the    Legislature;    that    it  is    enou<]:h    for  this   Court 
to    see    that    the    bill    was    am(V(fcd    in    the    House, 
and  the   Senate   did  not    concur  in   the   amendment; 
that    we    cannot    look    beyond    to    see  in   what   thd 
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amendrndat  consisted.  Bat  it  seems  to  us  that  it 
would  be  the  exercise  of  a  power  far  more  arbi- 
trary and  unwarranted  for  the  Court  to  declare 
the  Act  of  the  supreme  legislative  authority  void 
upon  an  objection  like  this,  in  which  there  is  no 
substance.  If  we  .may  look  to  the  journals  to 
see  that  in  form  there  was  an  amendment  not 
concurred  in,  we  may  look  further  to  see  that  in 
substance  there  was  no  amendment.  We  have  no 
direct  authority  upon  the  point,  but  we  are  of 
opiuion  that  the  Act  cannot  be  declared  void,  for 
the  reasons  given.  The  bill  did  receive  the  assent 
of  both   Houses  in  the  constitutional    mode. 

It  is  next  argued  that  if  the  Act  was  passed 
in  accordance  with  the  constitution  it  can  only  ap- 
ply to  Judges  who  may  be  elected  in  1886.  Part 
of  the  7th  Sec.  of  Art.  6  of  the  constitution  is 
in  these  words:  ^' The  Judges  of  the  supreme  or 
inferior  courts  shall,  at  stated  times,  receive  a 
compensation  for  their  services,  to  be  ascertained 
by  law,  which  shall  not  be  increased  or  diminished 
during  the  time  for  which   they  are  elected. 

The  argument  is,  that  the  latter  clause  was  in- 
tended to  prohibit  the  increasing  or  diminishing  of 
a  Judge's  salary  during  the  term  for  which  he  is 
elected.  That  is  to  say,  as  the  judicial  terms  are 
eight  years,  and  the  terms  of  all  judges  begin  and 
end  at  the  same  time,  it  was  the  intention  that 
all  Judges  holding  during  the  term  should  have  the 
same  salary,  and  that  the  salary  should  not  be  in- 
creased    or    diminished    during    the    term;    that    the 
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Judges  who  are  elected  or  appointed  to  fill  out 
unexpired  terms  stand,  in  all  respects,  in  the  place 
of  the  Judge  whose  term  they  are  elected  or  ap- 
pointed to  iill.  Otherwise,  it  must  result  that  all 
the  Judges  elected  at  the  August  election,  1878, 
must  continue  to  receive  the  aalary  then  fixed  by 
law,  that  is  to  say,  for  Chancellor,  Circuit  and 
Criminal  Judges,  $2,500.  Whereas,  Judges  who 
were  appointed  or  elected  to  fill  vacaucies  that  oc- 
cur after  the  passage  of  the  Act  of  1879  will  re- 
ceive only  $2,000,  and  we  have  Judges  of  the 
same  grade  and  performing  the  same  services  re- 
ceiving difterent  salaries. 

This  construction  would  be  desirable  in  some 
respects,  and  would  avoid  the  incongruity  indicated, 
but  would  require  a  departure  from  the  plain 
meaning  of  the  words  used.  If  the  purpose  of 
the  framers  of  the  constitution  had  been  as  indi- 
cated, it  would  have  been  easy  to  use  language 
clearly  expressing  such  intention,  but  the  language 
is,  that  the  compensation  shall  not  be  increased  or 
d'uuinished  during  the  twie  for  which  they  are 
elected.  This  obviously  means  during  the  time 
ivEid  not  the  term  for  which  the  Judge  is  elected. 
We  are  not  at  liberty  to  strain  the  language  in 
order  to  reach  a  construction  that  may  comport 
with  our  notions  of  justice  to  the  particular  Judge, 
or  to  avoid  incongruous  results.  We  must  give  ef- 
fect to  the  clearly  expressed  intention,  whatever 
may  be  the  consequences. 

Furthermore,   looking  to  the  reasons  upon  which 
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this  clause  of  the  constitution  was  doubtless  adopted 
it  must  be  apparent  that  the  object  was  to  pre- 
vent the  increase  or  diminishing  of  a  Judge's  salary 
white  he  is  in  office^  so  as  to  relieve  him  as  far  as 
possible  from  improper  influences,  and  promote  an 
independent  discharge   of  his  duties. 

If  the  change  takes  place  before  the  Judge  is 
elected  or  appointed,  the  evils  intended  to  be 
guarded  against  cannot  well  result  as  to  him.  He 
accepts  the  office  with  a  knowledge  of  the  salary 
as  fixed,  and  no  injustice  is  done  him. 

The  language  of  the  constitution  is  unambigu- 
ous, and  its  plain  meaning  must  prevail. 

It  is  not  denied  that  the  Act  in  terms  applies 
to  all  Judges  elected  or  appointed  after  its  passage. 
We  must  hold,  therefore,  that  Judge  Horrigan's 
salary  is  only  $2,000,  and  the  judgment  of  the  Cir- 
cuit Court  will  be  reversed. 

Frbbman,  J.,  delivered  the  following  dissenting 
opinion : 

The  agreed  case  raises  the  question  of  the  consti- 
tutionality of  the  Act  of  the  Legislature  of  1879, 
chap.    3,   p.   4,  which   is    as   follows : 

"That  each  Chancellor,  Circuit  and  Criminal 
Judge,  and  Judges  of  Special  Courts  hereafter  ap- 
pointed or  elected,  shall  be  entitled  to  a  salary  of 
two  thousand   dollars   per   annum." 

The  7th  section  of  article  6th  of  our  Constitu- 
tion is,  "  the  Judges  of  the  Supreme  or  inferior 
Courts,   shall,   at    stated   times,   receive  a  compensa- 


61G  JACKSON ; 


Gaines  v.  Horrigaii. 


lion  for  their  Bervices,  to  be  ascertained  by  law, 
which  ebali  not  be  increased  or  diminished  during 
the  time  for  which  they  are  elected."  By  section 
four  of  same  article  it  is  provided,  after  fixing 
the  qualification  of  Judges,  '*  his  term  of  service 
shall  be  eight  years.''  In  case  of  vacancy  by 
death  or  resignation,  ^^  the  appointment  or  election 
to  fill  the  vacancy,  is  only  to  be  for  the  unexpired 
term :"      Section   5   of   article   7. 

Judge  Horrigan  was  appointed  to  fill  a  vacancy 
by  reason  of  the  death  of  Judge  Scruggs,  who 
was  elected  in  1878,  before  the  passage  of  the 
Act  of  1879,  and  whose  salary  was  $2,500,  which 
could  not  have  been  increased  or  diminished  during 
his  term   of    eight   years. 

The  question  is,  whether  the  time  for  which 
an  ofiicer  or  Judge  is  appointed,  shall  be  held  to 
mean  the  term  of  office,  that  is  the  eight  years 
and  whether  time  in  the  last  clause,  shall  be 
construed  to  mean  term,  and  thus,  during  the 
term  of  eight  years,  the  salary  cannot  be  changed, 
as  to  all  Judges  elected  for  such  term  Judge 
Korrigan,  filling  but  the  unexpired  term,  claims 
to  be  protected,  and  entitled,  by  this  clause  of  * 
the  Constitution,  to  the  6.Jary  attached  to  the 
term  of  office,  the  remainder  of  which  he  is  fill- 
ing out  It  may  be  so  construed.  Would  it  not 
be  more  in  accord  with  the  general  purpose  clearly 
indicated  bv  the  Constitution,  that  it  should  be  ao 
oonstriicd? 

It    ceitainly   was    not    supposed    by   the    Conven* 
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tioD  that  there  shoald  be  daring  the  same  temi, 
one  set  of  officers  of  this  grade,  receiving  one 
salary,  another  a  different  one.  The  language  is. 
"The  Judges  of  the  Supreme  or  inferior  Coartfi^ 
shall  receive  compensation  for  their  services,  to  be 
ascertained  by  law,  which  compensation  shall  not 
be  increased  or  diminished  daring  the  time  for  which 
they   are  elected." 

All  the  Judges,  for  the  period  fixed,  are  to  re- 
ceive the  same  compensation,  is  clearly  the  idea  of 
this  provision.  All  are  to  receive  it,  the  amount  to 
be  ascertained  by  law,  that  is,  by  a  general  law,  op- 
erative on  all  alike.  It  certainly  was  not  intended 
that  a  special  law  should  be  passed  fixing  the 
compensation   of    each   class   of    Judges  during    the 

■ 

time  for  \yhich  the  Judges  were  elected.  They 
were  all  to  be  elected  at  the  same  time,  and  the 
term  is  to  be  eight  years.  If  vacancy  occur,  the 
appointment    is    to    be    made    to  fill    the    unexpired 

term. 

Would  it  be  in  accord  with  the  intent  of  the 
Constitution,  to  enact  that  Judges,  elected  or  aj)- 
pointed,  say  the  first  year  after  the  regular  elec- 
•  tion,  should  have,  say  52,500;  those  the  second, 
j;2,000;  the  third,  *1,500,  and  so  on,  during  the 
entire  term? 

Would  not  this  be  to  classify  and  discriminate 
between  the  Judges  of  the  same  grade  in  a  man- 
ner not  contemplated  by  the  Constitution?  The 
difference  in  principle  is  not  seen  in  the  case  sup- 
posed, and    the    case    before   us,  for  if    it    can    be 
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that  the  salary  of  Judges  appointed  or  elected, 
during  the  same  term,  after  the  regular  election, 
can  be  made  different  from  others  holding  for  the 
same  period,  then  any  number  of  grades  of  com- 
pensation may  be  fixed,  and  infinite  confusion  and 
incongruity  be  introduced,  certainly  contrary  to  the 
inteut   of   the   Convention. 

If  this  article  of  the  Constitution  intends  the 
compensation  to  be  fixed  by  a  general  law,  then 
it  was  intended  that  general  law  should  fix  the 
compensation  of  all  the  class  at  the  same  rate, 
<luring  the  same  term.  If  it  may  be  changed  as 
to  Judges  elected  or  appointed  after  the  general 
election,  then  it  may  be  made  different  in  amount 
during  the  time  for  every  six  months  during  the 
eight  years.  A  construction  that  admits  of  such  a 
result  should  not  be  followed,  unless  the  language 
imperatively  requires  it.  It  does  not,  and  the  op- 
posite may  as  fairly  be  the  construction,  from 
which  no  incongruity  or  confusion  flows.  Would 
not  this  be  a  result  more  nearly  in  accord  with 
the  purpose  or  intent  of  the  convention?  If  so, 
it  ought  to  be  preferred.  The  intention,  when 
fairly  arrived  at,  is  the  end  to  be  sought  in  all 
construction   or  interpretation. 

The  general  policy  of  the  State  and  uniform 
practice,  before  and  since  the  constitution,  may  aid 
in  arriving  at  the  meaning  of  the  language  used. 
Uniformity  of  salary  in  the  same  grade  of  judicial 
ofi&cers  has  been  the  unbroken  custom  and  usage 
from  the  foundation  of  the  government  to  the  pros- 
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e«t  Imt.  a  oonstruction  favoring  a  change  is  oue 
that  only  can  be  assumed  as  proper,  when  the 
language  cannot  be  held  to  allow  of  a  construction 
in  accord  with  this  usage,  and  it  is  clear  it  was 
intended  to  be  changed.  No  such  clear  purpose 
is  seen  in  the  language  used.  In  fact,  we  know 
no    purpose  to   make   such    a  change    was   intended. 

In  view  of  these  considerations,  we  may  well  say 
that  the  true  intent  was,  that  compensation  of 
Judges  was  to  be  fixed  by  a  general  law,  before 
the  conimeneemeiit  of  their  term  of  eight  year?, 
and  during  this  time  or  term  the  compensation  at- 
tached to  the  office  should  remain.  Therefore,  a 
Judge  filling  an  unexpired  term  is  to  receive  the 
compensation  fixed  at  the  beginning  of  the  term 
which  he  fills.  This  would  give  uniformity  in 
precise  accord  with  past  usage,  and  would  be  in 
accord  with  the  intent  of  the  convention,  and  at 
the  same  time  do  no  violence  to  the  language  of 
the  constitution. 

For  these  and  other  reasons,  I  dissent  from  the 
opinion  of  the   majority  of  the   Court,  in   this   case. 
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B.  J.  W1LUAM8  et  al.  V.  Babtlbtt,  Gould  t  Blakb- 

MORB. 

1.  Bills  and  Notbs.      Gonsideration.    Mortgage.    Bents.    BartleU, 
Gould  &  Blakemore  had  a  mortgage  on  land  devised  to  W.  W. 
Trigg,  he  being  in  iK^ssession;   the  time  for  payment  having 
passed;  W.  W.  Trigg  sold  and  conveyed  the  land  to  Williama, 
with  the  assent  of  Bartlett,  Gould  &  Blakemore,  they  releasing 
their  mortgage,  and  receiving  the  notes  given  by  the  pncchaser. 
secured  by  another  deed  of  trust,  having  twenty -one  months  to 
run.    The  land  was  subject  to  the  debts  of  the  ancestor  of  W. 
W.  Trigg,  who  had  devised  it  to  iiim.     It  was  afterwards  8ul»- 
Jected  to  sale  for  their  payment.    The  purchaser  remained  In 
possession  up  to  the  appropriation  to  the  ancestor's  debts,  the 
rents  amounting  to  as  much  or  more  than  the  noUSs  given  for 
the  purchase.     Held,  on  bill  filed  to  enjoin  the  collection  of 
the  notes  in  the  hands  of  Bartlett,  Gould  <fe  Blakemore  and 
their    assignees,    that    the  consideration  paid   by  them    wa^ 
ample,  in  the  loss  of  the  rents,  which  they  might  have  appro- 
priated to  their  debt;  that  there  was  no  failure  of  oonsidera- 
tion  on  their  part,  and  a  recovery  could  be  had  on  the  notes. 

a.  Chancbrt  Pleadings  and  Practick.  Endorser.  Demand  ana 
notice.  That  where  an  endorser  wishes  to  defend  in  equity 
against  his  liability,  for  want  of  due  notice,  he  must  make 
such  defense  in  his  pleading,  especially  where  the  case  has- 
been  conducted  to  a  hearing,  on  the  assumption  of  recognition 
of  his  liability  being  fixed  on  his  part.  He  cannot  for  the  flm 
time  raise  this  question  under  a  reference,  ordering  a  report  as 
to  the  amount  due  to  the  holders  of  the  notes. 

8.  Savk.    Same,    iknne.    Where  notes  endorsed  have  been  enjoined 
from  being  collected  by  bill  on  the  part  of  the  maker  and 
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doner,  before  due,  the  holder  is  excused  from  demand  and  no- 
tice to  such  endorser.  It  would  be  idle  to  demand  what  he  has 
been  forbidden  to  receive  by  such  injunction. 


FROM    8HBLBY. 


Appeal  from    the    Chancery  Court    at    Memphis. 

R.    J.    MOROAN,   Ch. 

£sTE8  &  Ellbtt,  Metcalf  ft  Walker,  Greer  ft 
Adams  and   W.   M.   Randolph  for  Complainants. 

W.  8.  ft  J.  R  Fltppin,  E.  M.  Hbarn  and  Smith 
ft  Collier  for  Defendants. 

Freeman,    J.,     delivered      the     opinion    of     the 

Court. 

The  original  bill  in  this  case  was  filed  Septem- 
ber, 1870,  by  B.  J.  Williams  and  E.  D.  Massey. 
Its  purpose  was  to  enjoin  certain  suits  brought  on 
notes  given  by  Williams,  with  Massey  as  endorser, 
iii  the  Circuit  Court  of  Tipton  County,  and  to 
restrain   the   negotiation  of    other   notes. 

The  main  facts  necessary  to  the  understanding 
of  the  questions  to  be  decided  in  this  case  are  as 
follows : 

John  Trigg  died  in  Shelby  County  about  the 
year  1863,  owning  a  large  landed  estate,  both  in 
Tennessee  and  other  States.  He  devised  his  prop- 
erty to  his  children,  and,  among  other  things,  a 
tract  of  land  in  TKpton  County,  of  upwards  of 
nine    hundred    acres,   to    W.    W.   Trigg,   a  son.       It 
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was  thought  by  all  parties,  at  the  date  of  the 
transactions  hereinafter  mentioned,  that  the  estate 
was  amply  solvent,  and  the  devisees,  after  paying 
debts,   would  have  a  considerable  estate. 

In  1866  a  bill  was  filed  in  the  Chancery  Court 
at  Memphis  by  Nelson,  the  executor  of  John  Trigg, 
to  settle  up  the  estate,  pay  the  debts  and  execute 
the  trusts  of  his  office  under  the  direction  of  that 
Court.  In  this  bill  it  appeared  that  the  indebted- 
ness was  probably  about  ninety  thousand  dollars, 
and  it  was  charged  that  the  real  estate  would 
have  to  be  resorted  to  for  the  payment  of  the 
debts,  the  real  estate  in  Tennessee  being  specifically 
pointed  out,  and  a  sale  of  so  much  as  might  be 
necessary  to  pay  the  debts,  after  taking  proper  ac- 
counts specifically  sought  by  the  bill.  It  seems 
that  there  was  no  suspicion  up  to  this  time  that 
the  estate  would  prove  insolvent,  but  was  supposed 
that  a  few  of  the  most  valuable  and  saleable  pieces 
of  property  around  and  in  the  city  of  Memphis 
would  be  sufficient   to   discharge   the   indebtedness. 

On  the  15th  of  February,  1867,  W.  W.  Trigg 
gave  his  four  promif^sory  notes,  of  five  thousand 
dollars  each,  due  on  the  15th  of  February,  1868, 
to  Bartlett,  Gould  &  Blakemore,  a  firm  of  mer- 
chants in  the  city  of  Memphis,  and  at  the  same 
time  gave  them  a  conveyance  of  the  tract  of  land 
devised  by  his  father,  lying  in  Tipton  County,  to 
secure  these  notes,  the  conveyance  being  directly 
to  them,  but  subject  to  the  condition  that  if  he 
paid   the   above   notes   when    they  fell   due,  the   con- 
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veyance  should  be  void,  otherwise  to  remain  foil 
force  and  effect. 

The  notes  were  not  paid,  and  the  matter  re- 
mained in  this  condition  until  March  27thy  1869. 
when  complainant,  Williams,  contracted  to  buy  said 
land  at  tbe  sum  of  $18,000,  paying  |1,000  cash, 
giving  his.  notes,  twenty-six  in  number,  due  in  nine 
and  twenty-one  months  from  date,  with  his  son-in- 
law,  Massey,  as  endorser,  the  notes  being  made 
payable  to  Massey,  by  him  endorsed,  handed  to 
Trigg,  and  by  him  delivered  to  Bartlett,  Gould  & 
Blakemore,  in  the  discharge  of  his  debt  to  that 
extent 

This  sale  was  negotiated  with  the  assent  and 
active  concurrence  of  the  firm  who  held  the  legal 
title  to  the  land. 

It  was  understood  between  all  the  parties 
that  the  firm  were  to  receive  the  notes,  and 
release  their  mortgage.  In  fact  it  was  known 
that  the  firm  was  in  debt,  and  pressed,  and  desired 
to  realize  the  debt  due  them,  and  to  use  the  notes 
received  for  the  land  in  discharging  their  own 
debts.  In  view  of  this,  and  in  order  to  enable 
them  to  do  so  more  conveniently,  the  notes  were 
made,  part  of  them  of  $550  each,  and  six,  we 
!)elieve,  of  $1,000  each,  due  as  above  stated.  At 
the  same  time  Williams  received  a  deed  from  Trigg 
for  the  land,  and  went  into  possession,  but  con- 
veyed the  same  to  Flippin  in  trust  to  secure  the 
payment  of  the  notes  given  for  the  purchase 
money.     A  part  of  these   notes  having  been  assigned 
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by  Bartlett,  Gould  t  Co.  to  Walton,  and  suit 
brought  on  them  in  the  Circuit  Court  of  Tipton 
County,  this  bill  was  filed  in  1870,  as  we  have 
stated,  to   enjoin   this   suit. 

It  is  proper  to  say  in  addition,  that  a  receiver 
was  ordered  at  an  early  stage  of  the  proceeding 
and  a  report  ordered  as  to  the  value  of  the  rents, 
which  were  reported  to  be  $4,000  per  annum, 
which   report  seems   sustained   by   the   proof. 

By  agreement  of  parties,  Williams  was  permitted 
to  continue  in  possession  of  the  land,  on  giving 
bond  for  payment  of  |3,000  per  annum,  and  if  he 
failed  to  give  the  bond  the  Clerk  and  Master  was 
to  take  possession  as  such  receiver.  He  continued 
to  occupy  the  land  and  enjoy  the  profits,  under 
this  arrangement,  until  their  appropriation  for  the 
debts   of  the   ancestor,    John   Trigg. 

The  deed  of  trust  to  Flippin,'  given  as  we  have 
said,  to  secure  the  land  notes,  postponed  the  sale 
of  the  land  until  the  notes  fell  due,  say  twenty- 
one  months.  Under  the  mortgage  held  by  Bart- 
lett,  Gould  &  Blakemore  they  had  at  this  time  the 
right  of  immediate  foreclosure,  and  had  had  that 
right  for  some  time,  the  condition  having  been 
broken,  to-wit :  The  failure  to  pay  the  notes  for 
J20,000,  which  it  was  given  to  secure.  Under 
these  circumstances,  certainly  from  the  time  of  fail- 
ure to  pay,  the  mortgagee  had  the  right  to  file 
his  bill,  and  with  or  without  a  prayer  to  that  ef- 
fect, on  showing  the  facts  as  they  appear  in  the 
record,    have    a    receiver    appointed    for    the    rents. 
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and  hav«  secured  such  rents  to  be  appropriated  to 
the  payment  of  his  debt.  See  Senshaw  v.  WdlSy 
9  Hum.,  681.  The  mortgagor  in  possession,  it  is 
said,  in  the  above  case,  has  but  the  right  to  pos- 
sess the  premises  at  will,  in  the  strictest  sense, 
and  is  not  therefore  entitled  to  notice  to  quit,  and 
may  be  put  out  of  possession  by  ejectment  or 
other  proper  suit,  either  before  or  after  default,  if 
the  mortgagee  choose:      Ibid  579;   4  Kent,   155. 

It  is  clear  in  this  case  that  the  mortgagees, 
Bartlett,  Gould  &  Blakemore,  released  this  mort- 
gage, with  the  incidental  rights  we  have  men- 
tioned, on  the  consideration  that  they  should  have 
the  notes,  secured  by  the  last  deed  of  trust,  and 
said  notes  were  prepared,  endorsed  by  Massey,  and 
handed  over  to  them  in  accordance  with  the  un- 
derstandiug  of  all   the  parties  at  the  time. 

It  is  difficult  on  this  aspect  of  the  case,  if  not 
impossible,  to  say  that  this  was  not  a  valuable 
consideration,  to  support  the  transaction,  so  that  they 
would  hold  these  notes  as  bona  fide  purchasers,  taken 
fbr  value,  certainly  to  the  value  of  the  advantage  so 
released,  which  would  have  been,  as  it  has  turned 
out,  the  value  of  the  rents  until  the  appropriation 
of  the  land  under  the  prior  charge  in  favor  of  the 
creditors  of  John  Trigg;  this  would  be  the  case. 
We  thus  qualify  the  statement  because  of  the  fact 
that  if  the  title  was  subject  to  the  prior  charge 
of  John  Trigg's  debts  in  the  hands  of  the  pur- 
chaser, and  of  Flippin,  it  was  equally  so  subject 
40— Vol.   4. 
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in  the  hands  of  Bai*tlett,  Gould  &  Blakemore,  and 
the  release  of  the  title  in  them  was  therefore  di- 
minished in  value,  so  far  as  the  legal  title  is  con- 
cerned to  that  extent. 

As  to  the  question  of  improvements  suggested 
by  counsel,  we  know  of  no  principle  on  which  a 
mortgagor  in  possession  could  claim  to  set  these 
off  against  the  mortgagee  or  beneficiary  under  the 
deed  of  trust.  This  view  is  conclusive  of  the  re- 
sult in  this  case,  as  the  land  is  not  shown  in  this 
record  to  have  been  appropriated  yet,  though  it 
has  been  done  as  stated  by  counsel,  but  this  was 
not  done  for  probably  seven  or  eight  years  or 
more   after  the   date   of  this   transaction. 

To  make  this  view  a  little  more  distinct,  as- 
sume that  complainant  is  entitled  to  set  off  his 
damages  by  reason  of  the  breach  of  the  covenant 
against  incumbrances,  against  these  notes,  and  the 
land  itself  is  lost  to  him.  The  notes  due  and  the 
amount  paid  would  thus  be  met  and  absorbed. 
But  Bartlett,  Gould  &  Blakemore  had  a  mortgage 
from  Trigg,  conveying  them  the  legal  title  to  this 
land,  which  they  were  entitled  to  foreclose  the  day 
the  sale  was  made  to  Williams.  This  entitled 
them  to  have  the  rents  applied  to  the  payment  of 
their  debt  secured  by  the  first  mortgage.  This 
right  they  released,  and  these  notes  secured  by  the 
second  deed  of  trust  to  Flippin,  were  taken  in  the 
place  of  Trigg's  liability  on  the  first  notes  and 
mortgage.  If  these  notes  had  not  been  substituted 
for   the   first,   those   notes   might  have  been    paid  by 
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an  appropriation  of  the  rents  of  that  land.  Wil- 
liams gets  these  rents  from  that  day  np  to  the  ap- 
propriation,  which  at  $3,000  per  annum  is  more 
than  the  amount  due  from  Trigg  to  these .  parties ; 
while  he  has  lost  the  legal  title  to  the  land,  he 
has  received  from  Bartlett,  Gould  &  Blakeraore, 
and  they  have  been  deprived  of  it  by  their  release 
of  their  mortgage,  the  full  value  of  these  notes, 
and  so  the  consideration  paid  by  them  for  the 
notes,  is  full  and  ample,  all  of  which  has  been  re- 
ceived  and  enjoyed  by   Williams. 

That  the  mortgagees  were  entitled  to  these  rents 
there  can  be  no  question  under  the  facts  we  have 
stated.  The  executor  of  John  Trigg's  estate  could 
only  have  the  land  itself  applied  to  payment  of  debts, 
and  until  such  appropriation  the  heir  or  devisee 
was  entitled  to  the  rents,  as  we  held  in  a  case 
at  Nashville,  January,  1880.  The  mortgagee  hold- 
ing his  title  was  equally  entitled  to  this  right, 
which  was  released  by  these  mortgagees  to  Wil- 
liams, and  which  he  has  enjoyed,  and  is  a  full 
consideration  for  these  notes,  in  their  hands  or 
their  assignees,  and  so  nothing  else  in  the  case  it 
must  be  decreed. 

It  is,  however,  insisted  for  Massey  that  he  is 
discharged,  as  endorser,  at  least  as  to  part  of  the 
notes  for  want  of  proper  demand  and  notice  to 
him   of  failure   to   pay   on   the   part   of   the   makers. 

We  do  not  think  this  defense  can  be  made 
available  in   this   case   for  several   reasons. 

First,     No    such    question    is    presented    by    any 
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pleading  in  the  case,  bat  the  liability  of  both 
maker  and  endorser  is  distinctly  recognized  in  the 
original  and  supplemental  bills,  and  impliedly  ad- 
mitted .in  the  answer  to  the  cross  bill,  certainly  no 
objection   of  this  kind  is  suggested. 

Second,  By  the  original  bill  these  notes  were 
impounded  and  enjoined  from  being  collected  by 
the  holders,  that  is,  those  not  due.  Massey,  the 
endorser,  is  party  complainant  to  this  proceeding, 
by  which  the  holders  are  inhibited  from  collecting 
or  enforcing  them.  Having  thus  secured  them 
from  being  enforced,  the  endorser  is  not  entitled 
to  require  the  idle  ceremony  of  haviag  them  de- 
manded, and  notice  of  failure  to  pay  on  the  part 
of  the  makers.  The  holder  was  enjoined  from  re- 
ceiving the  money  if  demanded,  and  he  cannot  be 
held  bound  to  demand,  for  the  benefit  of  the  en- 
dorser, what  that  endorser  had  joined  in  forbiding 
him   to   receive. 

As  to  the  notes  falling  due  before  the  injunc- 
tion, they  are  recognized  in  the  bill  to  have  been 
protested,   and    no  issue   made   at   any   stage   of   the 

case,   as  to    regularity    of  notice.      Under    the    case 

* 

as  found  in  this  record,  we  do  not  think  this 
question  was  before  the  Chancellor  for  adjudication, 
nor  was  it  included  in  the  order  of  reference,  un- 
der which   it  was  for  the  first  time  raised. 

We  need  not  go  into  any  other  features  of  the 
case  as  presented  in  the  argument.  It  is  clear 
there  is  nothing  in  the  pleadings  on  which  to 
base    the    claim    for   recission,   that    is    sustained   by 
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the  proof.  The  only  ground  on  which  complain- 
ants might  have  had  a  standing  in  Court,  is  the 
breach  of  warranty  against  incumbrances  and  of 
seizin  and  this  was  not  the  theory  of  any  of 
their  pleading ;  is  only  an  after  thought  of  the 
ingenuous  counsel  who  came  into  the  case  in  this 
Court.  That  ground  could  only  be  good  against 
an  assignee,  who  had  not  paid  value,  and  being 
an  equitable  set  off,  th  holders  are  entitled  to  be 
repaid,  the  consideration  passing  fr' m  them,  to- wit: 
the  rents,  and  these  rents  are  sufficient  to  pay  / 
and  discharge  the  notes  sued  on,  and  the  holders 
are  entitled  to   recover   on   them   on   this  ground. 

There  was  no  failure  of  consideration  so  far  as 
these  parties  were  concerned,  whatever  there  might 
be  as  to  the  legal  title  to  the  land.  A  decree 
will  be  drawn  in  accord  with  this  opinion.  The 
costs   will  be  paid  by   complainants. 


4L090 
0L666 
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Samual  H.  Jones  et  al.  v.  Robkkt  McKenna. 

1.  Ohancbrt  Plbadinq  and  Practice.  As  to  necessary  partus. 
Quere,  whether  a  mother  who  buys  laod,  and  causes  the  deed  to 
be  made  to  her  in  trust  for  the  separate  use  of  herself  and 
children  for  life,  and  after  her  death  to  go  to  her  children  or 
the  issue  of  such  as  may  he  dead,  with  the  power  of  sale  and 
re-investment  reserved  to  her,  sufficiently  represents  the  child- 
ren to  maice  a  sale  of  the  land  good  against  them  under  a  bill 
filed  for  the  enforcement  of  the  lien  reserved  on  the  face  of 
the  deed  lor  the  payment  of  the  purcLjase  money  ? 

a.  8amb.  Ssmaindermen,  Equitable  subrogation.  If  such  a  sale  be 
declared  void  as  to  the  remaindermen,  because 'not  made  par- 
ties, the  Court  intending  to  sell  and  the  purchaser  to  buy  the 
entire  estate,  so  much  of  the  purchase  money  as  was  applied  to 
the  payment  of  the  Hen  debts,  with  interest,  as  provided  in  the 
original  contract,  will  be,  as  against  the  remaindermen,  al- 
though infants,  by  way  of  equitable  subrogation,  charged  in 
favor  of  the  purchaser  as  a  lien  on  the  land,  and  the  land  sub- 
jected to  the  satisfaction  thereof  by  sale. 

3.  Same.     Revivor.    A  suit  may  be  revived  under  the  Code,  sec.  28S6, 

\^  the  infant  heirs  and  successors  of  a  deceased  complainant, 
upon  motion  in  their  name  by  next  friend. 

4.  Same.    Decree.    How  set  aside  or  impeached,    A  decree  by  oonsent 

on  behalf  of  infants  cannot  be  set  aside  at  a  subsequent  term 
upon  motion  or  petition  by  them,  nor  can  it  be  brought  up  by 
appeal.    It  can  only  be  impeached  by  an  original  bill. 


FROM    SHELBT. 


Appeal    from  the    Chancery    Court    at    Memphis. 
R.   J.   Morgan,   Ch. 

Smith    &    Collier,   Harris   &    Turlky,    Qaktt   k 
Patterson    for    Jones. 
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Metcalf  k  Walker  for  McKenna. 

Cooper,  J.,    delivered  the  opinion    of    the  Coart. 

On  the  Slat  of  July,  1865,  Thomas  Jones  sold 
and  conveyed  to  Sarah  J.  Jones,  then  the  wife 
of  Samuel  H.  Jones,  the  land  in  controversy  in' 
this  case,  reciting  the  consideration  and  the  notes 
given  therefor,  five  of  which,  for  various  amounts, 
&ggi*^g&ting  over  |5,000,  were  made  payable  to 
third  persons  named,  and  expressly  retaining  a  lien 
on  the  land  for  the  payment  of  the  purchase 
money. 

The  deed  conveyed  the  land  to  "Mrs.  Sarah  J. 
Jones  upon  the  trusts  and  limitations  hereinafter 
mentioned,  *  *  *  to  have  and  to  hold  the 
same  to  the  said  Sarah  J.  Jones  for  life,  for  the 
separate  use  and  benefit  of  herself  and  children, 
and  at  her  death  to  go  to  her  children,  or  the 
iHSue  of  such  child  or  children  as  may  then  be 
dead."  The  deed  concludes :  "  "  Should  it  become 
necessary  to  make  sale  of  said  land  in  the  opinion 
of  Mrs.  Jones  for  any  reason  satisfactory  to  her- 
self, she  is  expressly  empowered  to  sell  the  same 
and  make  title  to  the  purchaser,  but  the  proceeds 
are  to  be  invested  by  her  in  other  lands  upon 
the  trusts   expressed  in  the  deed. 

On  the  18th  of  August,  1867,  J.  0.  P.  Ham- 
mond, as  the  personal  representative  of  one  of  the 
third  persons  to  whom  a  purchase  note  was  made 
payable,  and  the  personal  representatives  of  another 
M  these   persons,  filed    their  bill   against   Samuel   H. 
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Jones  and  Sarah  J.  Jones,  to  subject  the  land  to 
the  satisfaction  of  the  purchase  money  represented 
by  said   notes   under  the   lien   retained. 

To  diis  bill  the  holder  of  another  of  the  notes 
was  permitted  to  become  a  party  complainant,  and 
*  such  proceedings  were  had  that  the  amount  due 
upon  these  demands  severally  was  declared,  and 
the  land  was  ordered  to  be  sold  in  satisfaction 
thereof. 

At  the  sale  made  under  this  decree,  Robert  Mc- 
Eenna  became  the  purchaser  at  97,200,  and  the 
money  was  paid  into  court,  and  paid  out  under 
its  orders.  There  seems  to  have  been  a  small 
surplus  of  about  $172,  after  paying  such  debts  as 
were  decreed  to  be  liens  on  the  land,  and  this 
surplus  was  paid  to  McEenna  upon  a  debt  of 
Sarah  J.  Jones  to  him,  which,  by  consent  of  her 
counsel,  seems  to  have  been  declared  also  to  be  a 
lien,  although  not  one  of  the  notes  mentioned  in 
the  deed.  The  lien  debt  proper  seems  to  have 
been   a  little  over  $5,000. 

Previous  to  the  sale  under  the  decree,  an  agree- 
ment was  entered  into  by  McKenna,  afterwards  re- 
duced to  writing  and  signed  by  him,  by  which » 
after  reciting  the  sale  and  that  the  purchase  wa8 
made  for  the  payment  of  the  lien  debts  proper^ 
and  also  of  a  debt  to  a  third  person  named,  con- 
tracted upon  the  faith  of  Mrs.  Jones'  separate 
estate,  and  another  debt  due  from  her  to  him  for 
about  $1,300,  '4t  was  agreed  by  and  between  said 
Sarah   J.   Jones    and    said   McKenna,    that  the    said 
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Sarah  J.  Jones  should  have  the  right  to  redeem 
said  land  at  any  time  within  ten  years,  by  paying 
the  amount  of  said  debts,  including  the  amount 
due  said  McKenna,  and  by  paying  annually  on  the 
whole  sum  the  interest  at  the  rate  of  ten  per 
cent,  per  annum,  to  begin  from  the  Ist  day  of 
June,  1870,  and  the  payment  of  which  interest,  ae 
it  matures  at  the  end  of  each  year,  is  to  be  paid 
promptly  and  without  fail,  and  a  failure  to  do  so, 
at  the  end  of  any  year,  will  at  once  cut  off  and 
bar  the  right  of  redemption,  and  make  the  title 
absolute    in   the   said   McKenna." 

The  interest  not  having  been  promptly  paid 
under  this  agreement,  McKenna  obtained  a  writ  of 
assistance  to  put  him  in  possession  of  the  land, 
and,  on  the  1st  of  March^  1873,  Samuel  H.  Jones 
and  Sarah  J.,  his  wife,  filed  their  bill,  enjoining 
the  execution  of  said  writ,  setting  out  the  agree- 
ment with  McKenna,  who  is  made  a  defendant, 
claiming  that  the  purchase  in  accordance  therewith 
created  a  mortgage,  and  asking  that  it  be  so  de- 
creed, and  also  decreed  that  complainant,  Sarah  J., 
has  the  right  to  redeem. 

Pending  this  suit,  on  the  26th  of  December, 
1878,  Sarah  J.  Jones  died.  On  the  80th  of  April, 
1874,  her  death  was  suggested  and  admitted,  and 
the  suit  revived,  on  motion,  in  the  names  of  her 
children  and  heirs  by  Samuel  H.  Jones,  their 
father  and   next  friend,  they   being  infants. 

The  cause  was  heard  on  the  24th  of  June, 
1874,   when   the   Chancellor  decreed   that*  the   a^ee- 
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inent  did  not  constitute  a  mortgage,  but  only  gave 
*'a  conditional  right  of  redemption  or  re-purchase" 
upon  the  prompt  payment  of  interest,  and  it  ap- 
pearing to  the  Court,  by  "admissions  of  all  par- 
ties,*' that  the  annual  payments  had  not  been  made, 
the  Court  adjudged  the  title  to  the  land  to  be 
absolute  in  McKenna.  "  But,"  recites  the  decree, 
^'inasmuch  as  said  McKenna  is  willing,  and  does 
in  open  court  consent,  for  the  advantage  and  ben- 
efit of  complainants,  that  said  agreement  may,  for 
the  purposes  of  this  suit,  be  construed  otherwise, 
upon  condition  that  said  land  be  now  ordered  to 
be  sold  without  redemption  for  the  payment  of 
the  amount  due  to  him  in  said  cause,  with  ten 
per  cent,  interest  thereon ;  and  all  parties  consent- 
ing thereto,  the  Court  doth  so  order  and  decree." 
The  Court  then,  from  the  papers  in  the  former 
cause,  "  and  the  admission  and  consent  of  parties 
to  the  correctness  thereof,"  ascertained  the  amount 
due  McKenna  to  be  $10,531.51,  and  ordered  the 
land  to  be  sold  in  satisfaction  thereof,  unless  paid 
within  a  given  time.  "  By  consent  of  parties " 
the  sale  was  made  free  from  the  equity  of  re- 
demption. To  this  decree  the  complainants,  by 
their   solicitors,   give   their  consent   in   writing. 

Under  this  decree  the  land  was  sold,  and  Mc- 
Kenna became  the  purchaser  at  $8,000.  On  the 
20th  of  November,  1874,  the  sale  was  confirmed, 
the  title  vested  in  .  McKenna  and  a  writ  of  pos- 
session ordered  to  put  him  in  possession  of  the 
land. 
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On  the  4tb  of  December,  1874,  the  children  of 
Ssruh  J.  Jones,  four  of  whom,  being  infants,  appear 
by  an  adult  sister  as  their  next  fnend,  and  moved 
the  Court  to  vacate  the  decree  of  the  20th  of 
November,  1874,  of  the  same  term,  which  motion 
was  continued  for   argument. 

On  the  12th  of  February,  1875,  the  motion  was 
taken  up  and  heard,  and  the  Court  vacated  and 
annulled  the  decree  of  the  20th  of  November, 
1874. 

The  decree  then  rendered  proceeds:  "Atid  the  Court 
being  of  the  opinion  that  upon  the  death  of  Mrs. 
Sarah  J.  Jones,  the  subject  matter  involved  in  this 
cause  ceased  to  exist,  and  that  the  cause  ought 
then  to  have  abated,  and  in  law  did  abate,  it  is 
ordered  that  this  cause  do  abate." 

A  bill  of  exceptions  shows  that  on  the  hearing 
of  this  motion  tiie  affidavit  of  George  C.  Holmes 
was  read  by  the  children  of  Sarah  J.  Jones.  No 
affidavit  appears  in  the  record,  and  the  Clerk 
states  that  it  was  lost  before  enrollment.  From 
this  decree   McKeuna    appealed. 

On  the  4th  of  August,  1875,  Robert  McEenna 
filed  his  bill  against  Samuel  H.  Jones,  stating  the 
foregoing  facts,  claiming  the  absolute  title  to  the 
land  by  virtue  of  the  proceedings  in  said  causes 
and  asking  that  the  bill  be  taken  as  a  bill  to 
quiet  his  title,  and  to  remove  the  claim  of  the 
defendants  as  a  cloud  thereon.  But  if  mistaken 
in  his  rights  in  this  regard,  that  he  be  subrogated 
to    the    rights    of    the    lien    creditors    whose    debts 
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were  paid  by  the  purchase  money  received  from 
him  under  the  first  sale,  and  the  land  subjected  to 
the  satisfaction  thereof  by  a  sale  on  time  free 
from  the   right  of    redemption. 

Such  proceedings  were  had  in  this  cause  that  a 
final  decree  waja  rendered  in  favor  of  the  complain- 
ant, the  C'Ourt  being  of  opinion  that  he  acquired  a 
good   title   to   the   land  under   his   original   purchase. 

From   this   decree   the   defendants   appealed. 

The  two  cases  of  Jones  v.  McKenna  and  Mc- 
Kenna  v.  Jones  are  now  before  us  separately,  but 
have  been  heard  and  argued  together.  The  stress 
of  the  argument  submitted  has  been  directed  to 
the  discussion  of  the  validity  ot  the  title  acquired 
under  the  sale  in  the  Hammond  case,  the  question 
turning  upon  the  point  whether  Sarah  J.  Jones, 
as  trustee  and  mother,  so  represented  the  interest 
of  her  children  in  the  land  as  to  make  the  decree 
binding  on  the  children,  who  were  no  parties  to 
the  suit.  The  point  is  one  of  some  nicety.  For, 
while  the  general  rule  undoubtedly  is,  that  in  fore- 
closure suits  the  beneficiaries,  as  well  as  the  trus- 
tees should  be  made  parties,  ( Osboum  v.  Fallows, 
1  R.  A  M.,  741;  Calver/ey  v.  Phelp,  6  Mad.,  229; 
Clark  V.  Beyhum^  8  Wall,  318),  yet  it  has  equally 
been  the  rule  that  a  trustee  may  be  invested  with 
such  powers  as  to  make  him  the  representative  of 
the  beneficiaries  in  all  things  relating  to  the  trust 
property :  Bijicld  v.  Taylor,  1  Beat,  91 ;  Kerris<m 
V.  Stewart,  98  U.  S.,  160 ;  Stoeet  v.  Parker,  7  C.  E. 
Green,   458.       And   it    is    difficult    to     conceive    of 
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a  stronger  case  of  the  right  of  representation  than 
where  the  trustee  is  the  purchaser  of  the  property, 
the  principal  beneficiary  and  the  mother  of  the 
other  beneficiaries,  who  are  mere  objects  of  her 
bounty,  the  legal  title  and  power  of  sale  being 
vested  in  her,  and  the  debt  for  which  the  land 
is  sought  to  be  subjected  being  for  the  purchase 
money   of    the  land   iteelL 

Upon  a  critical  examination  of  the  record  we 
find  it  impossible  to  decide  the  point  in  one  of 
the  cases,  and  unnecessary  in  the  other.  The  bill 
of  Jones  and  wife  v.  McKenna  was  filed  to  enjoin 
the  execution  of  a  writ  of  possession  under  the 
sale  in  the  first  case,  and  for  relief  upon  the 
ground  that  at  the  sale  there  was  an  agreement, 
subsequently  reduced  to  writing,  by  which  McKen- 
na agreed  to  purchase  and  hold  the  property  in 
mortgage,  subject  to  redemption  upon  long  time. 
McKenna  admitted  the  agreement,  but  insisted  that 
it  was  only  a  concession  of  the  right  to  repur- 
chase on  certain  terms.  The  mother  died,  and 
the  suit  was  revived  in  the  name  of  the  children, 
and  proceeded  to  a  decree.  In  that  decree,  al- 
though the  Court  construed  the  contract  as  con- 
tended for  by  the  defendant,  yet  the  defendant 
waived  the  decision  in  his  favor  and  agreed  that 
the  agreement  might  be  treated  as  a  mortgage*  for 
the  purposes  of  that  suit,  upon  condition  of  an  im- 
mediate sale,  aud,  thereupon,  by  consent  of  parties, 
a  final  decree  was  rendered  ascertainins:  McKenna's 
debt,    and    ordering    a     sale.       The    sale    was    made 
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and  reported  to  a  subsequent  term  of  the  Court, 
and  confirmed.  At  the  same  term  a  motion  waa 
made  by  the  children  of  Sarah  J.  Jones  to  vacate 
the  decree  confirming  the  sale,  which  motion  waa 
afterwards   sustained,   and   McKenna    appealed. 

The  record  discloses  no  ground  for  this  action 
of  the  learned   Chancellor. 

The  sale  seems  to  have  been  in  strict  conform- 
ity  with  the  decree  under  which  it  was  made  and 
the  confirmation   proper. 

As  long  as  the  decree  of  the  former  term  re- 
mained in  full  force,  it  was  the  duty  of  the  Court 
to  execute  it.  Having  been  rendered  at  a  previ- 
ous term  the  Chancellor  had  no  power  over  it 
His  Honor  seems  to  have  thought  that  because  the 
agreement,  on  which  the  suit  was  based,  was,  in 
his  opinion,  a  contract  for  a  strict  right  to  repur- 
chase not  complied  with,  the  suit  necessarily  abated. 
But  in   this  he   was   clearly   mistaken. 

The  children  had  the  right  to  revive  the  suit 
to  test  that  question  precisely  as  they  would  have 
had  the  right  to  have  exhibited  a  bill  upon  the 
agreement  itself,  if  their  mother  had  died  before 
commencing  a  suit  upon  it.  And  if  the  Chancel- 
lor made  a  decree  adverse  to  their  rights,  they 
had  the  option  to  appeal  to  this  Court,  and  we 
might  have  differed  with  him  in  the  construction 
of  the  contract,  or,  as  was  done,  compromise  the 
litigation  by  entering  into  a  consent  decree:  Wall 
V.   Bushhy,  1   Bro.  C.   C.    484. 

That     decree    having    been     sanctioned    by     the 
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Coart,  by  passing  it,  could  not  be  set  aside  upon 
motion  or  petition  :  Harrison  v.  Rximsey^  2  Ves. 
488;  Coster  v.  Clarke,  3  Edw.  Ch.  428;  Decarters 
V.  LaForgey  1  Paige,  574.  Nor  is  the  decree  be- 
fore us  now,  for  no  appeal  lies  from  a  decree  by 
consent :  Williams  v.  Neily  4  Heis.,  2  79;  Toder  v. 
Sansarrij  7  Bro.  P.  C.  244.  The  only  remedy,  if 
the  party  did  not  really  consent,  is  by  an  original 
bill  in  the  nature  of  a  bill  of  review:  Jones  v. 
Williamsonj  5  Cold.,  371 ;  Bradish  v.  Gee,  Amb., 
229;   Richmond  v.    Tayleur,   1   P.   W.,   734. 

Under  the  Code,  Sec.  2855,  a  suit  may  be  re- 
vived in  the  name  of  infants  by  their  next  friend, 
by  motion,  in  the  same  way  as  it  might  be  re- 
vived by  bill  of  revivor  by  next  friend.  If  any 
of  them  were  of  age,  the  fact  does  not  appear  in 
the  record  of  that  case,  nor,  if  it  did,  would  the 
form  of  the  entry  of  revivor  affect  its  validity  if 
the  adult  children  did  in  fact  appear  and  consent 
to  the  final  decree.  As  the  record  comes  before 
us,  the  Chancellor  erred  in  setting  aside  the  de- 
cree of  confirmation,  and  his  order  in  that  regard 
must  be  reversed  and  the  decree  of  confirmation 
affirmed   with   costs. 

In  this  view,  if  McKenna  elects  to  take  the  de- 
cree suggested,  the  final  decree  in  the  case  of  Mc- 
Kenna V.  Jones,  which  is  based  on  the  validity  of 
the  sale  in  the  Hammond  case,  must  be  reversed, 
and  a  decree  rendered  here  in  his  favor  based  up- 
on the  consent  decree  in  the  case  of  Jones  v.  Mc- 
Kenna.      For    McKenna    has,    in    his    bill,    set    out 
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the  facts  touching  both  of  the  previoas  suits,  and 
embodied  the  records  of  those  cases  in  the  record 
of  this  case.  He  admits  in  this  bill  that  he  did 
enter  into  the  written  agreement  which  forms  the 
basis  of  the  bill  of  Jones  and  wife,  and  can  claim 
only  such  rights  as  he  acquired  in  the  latter  suit. 
The  modification  of  the  decree  may  throw  the  costs 
of  this   Court   upon   him. 

In  the  order  of  revivor  as  it  appears  in  the 
record  of  the  case  of  Jones  v.  McKenna,  the  name 
of  one  of  the  children  does  not  appear.  It  may 
oe,  too,  that  some  of  the  children  were  then  of 
age,  and  did  not  authorize  the  revivor.  TSo  au- 
thority was  necessary  from  the  infants;  any  person, 
and  certainly  their  father,  acting  in  good  faith, 
might  revive  for  them.  But  what  ground  might 
be  shown  by  the  original  bill  for  setting* aside  the 
consent  decree  we  cannot  know,  and  the  decrees 
above  suggested  would  not  affect  the  right  of  the 
children  to  file  such  a  bill,  if  there  be  aoy  ground 
for  relief  in  that  form.  It  is  clearly  not  to  the 
interest  of  McKenna  to  begin  another  ten  years 
round  of  litigation,  if  there  is  a  plausible  opening 
for  it.  For  these  reasons,  if  he,  or  those  who 
now  represent  him,  will  waive  the  benefit  of  the 
decrees  suggested,  and  take  a  decree,  under  the 
last  bill,  for  the  amount  of  money  paid  by  him 
at  the  first  sale,  which  went  in  extinguishment  of 
the  lien  debts,  with  interest  thereon  at  the  rate 
fixed  by  contract,  he  may  do  so,  and  sell  the  laud 
at  once,   on  time   free  from   the  right   to  redeem,  in 
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eatisfactioQ  thereof,  so  as  to  have  the  sale  con- 
firmed at  the  present  term.  tn  that  event,  the 
entire  costs  of  both  causes  may  be  paid  out  of  the 
proceeds  of    sale. 

It  is  the  settled  law  of  this  State,  that  where 
the  property  of  infants  has  been  sold  under  judi- 
cial proceedings  which  are  afterwards  declared  void 
because  they  were  not  parties,  whether  the  sale 
was  made  to  pay  debts  of  the  ancestor  or  directly 
for  the  benefit  of  the  infants,  the  infants  will  be 
required  to  refund  to  the  purchaser  at  the  judicial 
sale  so  much  of  the  purchase  money  as  was  re- 
ceived bj  them  or  appropriated  in  the  payment  of 
debto  which  were  a  lien  on  the  property:  Elliott 
V.  Cochran^  2  Sneed,  468;  Arrington  v  Grissom,  1 
Cold.,  525;  Martin  v.  Tktmery  2  Heis.,  889,  Camp- 
bell V.   Bryantf  1  Leg.   Rep.,  187. 

These  decisions  rest  upon  a  principle  of  equity 
so  obvious  as  to  commend  them  to  our  sense 
of  justice,  outside  of  their  binding  authority  as 
precedents.  They  fully  sustain  the  relief  we  have 
suggested  subject  to  the  election  of  the  party. 
The  Court  in  the  original  case,  intended  to  sell, 
and  the  purchaser  supposed  he  was  buying  the  en- 
tire estate  in  the  land.  If  he  failed  to  do  so,  it 
was  because  the  infant  children  of  the  holder  of 
the  legal  title  were  not  parties.  The  case  falls 
precisely  within  the  authorities. 
41— Vol.  4. 
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Samuel  H.  Jones  v.  Robert  MgKbnna. 

Bankruprct.  Assignee,  rights  of.  Ordinarily,  upon  the  fact  being 
made  l<nown  to  tlie  Court  before  final  decree,  and  it  not  ap- 
pearing that  there  are  conflicting  rights,  it  may  be  that  an  as* 
signee  in  bankruptcy  will  be  allowed  to  take  the  place  of  the 
bankrupt;  but  if  he  postpones  the  application  until  after  the 
final  determination,  it  becomes  a  matter  of  favor  and  not  of 
right. 


FROM    SHELBT. 

Cooper,   J.   delivered    the  opinion   of    the    Court, 

In  these  cases  Robert  McKenna,  the  successful 
litigant,  was  permitted  to  elect  to  take  the  prop- 
erty in  dispute  under  the  agreed  decree  in  the 
first  case,  or,  upon  a  waiver  of  his  rights  under 
that  decree,  to  take  a  decree  in  the  second  case 
for  money,  and  for  a  sale  of  the  property  in  sat- 
isfaction thereof. 

It  now  appears,  by  statements  of  counsel,  that 
McKenna  had  conveyed  away  his  interest  in  the 
land  to  a  third  person,  under  whom,  by  sub-con- 
veyance, McKenna's  daughter  now  claims  the  land^ 
and  that  in  1878  McKenna  was  declared  a  bank 
rupt,  and  his  property  conveyed  to  an  assignee. 
The  daughter,  through  the  nominal  plaintiff  elects 
to  take   the  land   under  the   agreed   decree. 
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The  assignee  moves  to  be  made  a  party  com- 
plainant,  and  elects  to  take  the    money   decree. 

Pending  this  quarrel,  the  other  litigants-  insist 
that  as  '^it  now  appears  that  McEenna  had  con- 
veyed the  property  before  suit"  was  brought,  they 
ought  to  be  dismissed   with  costs. 

Clearly,  this  Court  cannot  go  outside  of  the 
record  to  decide  upon  the  rights  of  the  parties. 
Ordinarily,  upon  the  fact  being  made  known  to 
the  Court  before  final  decree,  and  it  not  appearing 
that  there  are  conflicting  rights,  it  may  be  that 
an  assignee  in  bankruptcy  will  be  allowed  to  take 
the  place  of  the  bankrupt.  But  if  he  postpones 
the  application  until  after  the  final  hearing  and 
determination  of  rights,  it  becomes  a  matter  of  favor, 
not  of  right.  For,  if  brought  forward  sooner, 
persons  having  adverse  claims  would  have  been 
given  an  opportunity  of  asserting  them  before  the 
title  of  the  assignee  could  become  vested.  Clearly, 
too,  no  suggestion  of  the  situation  of  the  title  to 
the  land   can   affect  an   agreed  decree. 

Under  the  circumstances,  we  see  no  course  left 
except  to  withdraw  the  election  given  by  the  opin- 
ion of  this  Court,  and  allow  a  decree  to  be 
entered  declaring  the  legal  rights  of  the  parties  as 
they   appear   of   record. 

The  application  of  the  assignee  will  be  refused, 
but  without  prejudice  to  his  right  to  assert  his 
title  in   such   mode  as  he  may  be  advised. 

Ordered  accordingly. 


644 


JACKSON : 


Home  Insurance  Company  o.  Taxing  District. 


4L(M4 
4Lffi8 
151888 
lpi496 
i(A\40 

I    41  044 

Inio  eiii 

116  513| 
116  bU 
116     6U 


Home  Insurance  Co.  v.  Taxing  District, 

!•  CONSTiTunoNAL  Law.  Bepeal  by  Implication.  The  Act  of  1875 
ch.  109,  provided  for  the  payment  to  the  State  of  a  prescribe<) 
tax  by  foreign  insurance  companies  for  the  privilege  of  doing 
business  in  this  State,  '*  which  shall  be  in  lieu  of  all  other 
taxes."  By  the  act  of  1879,  ch.  84,  sec.  7,  sub-see.  63,  an  addi- 
tional tax  for  the  benefit  of  the  Taxing  District  was  laid  on  the 
same  business.    Held,  that  the  latter  act  was  valid. 

X  Samb.  Same.  The  provision  of  the  Constitution  of  1870,  Art.  2, 
sec.  17,  that,  '*  All  acts  which  repeal,  revive  or  amend  former 
laws  shall  recite  in  their  caption  or  otherwise  the  title  or  sub- 
stance of  the  law  repealed,  revived  or  amended,"  does  not  ap- 
ply to  acts  which,  by  their  positive  provisions,  operate  a  repeal 
of  previous  acts  by  necessary  implication. 


FROM   SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis. 
W.   W.   McDowell,   Ch. 

TJ.   W,   Miller  for  Complainant. 

C.  W.   Heiskell   for  Defendant. 

Cooper,   J.,   delivered  the   opinion   of    the   Conrt 

This  is  an  agreed  case  to  test  the  liability  of 
foreign  insurance  c  >mpanies  doing  busInosB  in  the 
Taxing  District  of  Shelby  County  to  pay  a  privi- 
lege tax  to  the  municipality.  The  -Court  held 
them  liable,  and   they   have   appealed. 

By   the    Act  of    1879,   chap.   84,  sec.    7,  sub-sec 
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58,  a  tax  for  the  benefit  of  the  Taxing  District, 
of  (200,  payable  quarterly  in  advance  each  year, 
ie  directly  laid  "upon  the  privilege  of  opening  or 
establishing  an  insurance  office  or  agency  for  the 
insurance  of  fire,  life  or  accident,  in  the  Taxing 
District,  for  companies  not  chartered  by  the  laws 
of  the  State  of  Tennessee."  By  the  Act  of  1876, 
chap.  109,  entitled  "An  Act  to  regulate  the  busi- 
ness of  fire,  and  all  except  life,  insurance  com- 
panies," it  is  provided  by  sec.  8,  that  every  com- 
pany organized  for  any  of  the  purposes  named  in 
the  Act,  not  incorporated  under  the  laws  of  the 
State,  shall  report  semi-annually  the  premiums  re- 
ceived ou  policies  issued  in  this  State,  and,  at  the 
same  time,  pay  into  the  treasury  of  the  State  the 
sum  of  (2.50  upon  each  one  hundred  dollars  of 
premiums  so  ascertained,  ^^  which  shall  be  in  lieu  of 
aU  other  taxes.** 

The  companies  joining  in  the  agreed  case  fall 
within  the  provisions  of  the  Act  of  1875,  and 
have  paid  the  tax  as  therein  prescribed,  and  claim 
exemption  from  the  subsequent  taxation  of  the  Act 
of  1879,  by  reason  of  the  limitation  in  the  clause 
cited,   which,   they  insist,   is   still   in   full   force. 

It  has  been  held  by  this  Court  that  a  provision 
in  the  charter  of  an  insurance  company  in  this 
State  for  the  payment  to  the  State  of  a  spe- 
cific annual  tax,  "which  shall  be  in  lieu  of  all 
other  taxes,"  will  protect  the  company  from  further 
taxation  by  the  State  or  any  municipal  corpora- 
tion:     Memphis  v.   Hernando  Insurance   Co.,  6  Bax., 
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527.  It  has  also  been  held  that  the  provisioii  of 
the  Act  of  1875,  chap.  109,  sec.  8,  above  qaoted, 
stipalatiug  thut  the  payment  of  the  specified  tax 
''shall  be  in  lieu  of  all  other  taxes,"  equally  pro- 
tected the  companies  irom  municipal  taxation : 
Memphis  v.  Foreign  Insurance  Cos.n  MSS.  opinion  at 
Jackson.  It  was  conceded,  however,  in  the  latter 
case,  that  the  provision  of  the  Act,  being  only 
a  privilege  by  law,  not  a  contract  by  charter,  could 
of   course  be   repealed. 

The  Act  of  1879  does,  by  the  section  cited 
above,  undertake  to  levy  an  additional  tax.  The 
companies  resist  the  collection  of  such  tax  upon 
the  ground  that  the  limitation  protects  them  there- 
from. 

If  the  Act  of  1875  had  simply  provided  for 
the  payment  of  the  specified  tax  to  the  State, 
omitting  the  words,  "  which  shall  be  in  lieu  of 
all  other  .axes,"  the  right  of  the  Legislature  to 
levy  the  new  tax  would  have  been  beyond  doubt. 
For,  in  that  event,  the  legislation  would  have  been 
the  exercise  of  inherent  power,  not  limited  by 
contract,  and  the  two  acts  might  well  stand  to- 
gether. It  is  equally  clear  that  if  our  State  Con- 
stitution contained  no  provision  on  the  subject,  the 
validity  of  the  subsequent  legislation  would  not 
be  affected  by  the  use  in  the  previous  Act  of  the 
words,  "which  shall  be  in  lieu  of  all  other  taxes." 
For,  these  words  being  in  a  general  law  not  creat- 
ing a  contract,  the  Legislature  might  repeal  them 
directly   or    by    implication.       The    Constitution    of 
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1870  does,  however,  contain  this  clause  in  Art.  2, 
«ec.  17:  "All  acts  which  repeal,  revive  or  amend 
former  laws,  shall  recite  in  their  caption  or  other* 
wise  the  title  or  substance  of  the  law  repealed, 
revived  or  amended." 

The  argument  on  behalf  of  the  companies  is 
that  the  Act  of  1879,  to  be  operative  in  the  levy- 
ing of  additional  taxes  on  them,  must  be  held  to 
repeal  the  words,  "which  shall  be  in  lieu  of  all 
other  taxes"  of  the  Act  of  1875,  and  is  to  that 
extent,  unconstitutional,  because  it  neither  recites 
in  its  caption  or  otherwise  the  title  or  substance 
of   the  law  repealed. 

The  words  relied  on,  as  we  have  seen,  do  not 
amount  to  a  contract,  nor  limit  the  power  of  sub- 
sequent Legislatures.  They  should  be  read  as  if 
the  clause  was  written  thus :  "  which  shall  be  in 
lieu  of  all  other  taxes  until  the  Legislature  imposes 
other  taxes."  For  that  is  what  in  legal  effect 
they  mean.  In  this  view,  nothing  was  repealed 
by  the  subsequent  legislation,  the  clause  in  contro- 
versy being  mere  surplusage,  and  both  acts  remain- 
ing in   full   force. 

If  this  construction  be  inadmissible,  the  second 
Act  is  incompatible  with  the  first,  and  does  repeal 
it  by  necessary  implication.  The  question  in  this 
view  is  squarely  raised,  whether  implied  repeals 
are  within  the  purview  of  the  constitutional  pro- 
vision. It  has  not,  heretofore,  been  deliberately 
considered  and  determined  by  the  Court,  although 
there    have    been    expressions    of     opinion     on    the 
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point   in    cases  in   which  its   decision   was,   perhaps^ 
not  absolutely  demanded:      State  ex  rd.  y.  Gaines^  1 

m 

Lea,   734;    McGee  v.  State,  2  Lea,   625;    State  ex  reL 
V.  Mc  Connelly   3  Lea,  332. 

The  present  case,  although  not  absolutely  re- 
quiring its  solution,  has  been  selected  in  connec- 
tion with  another  case  in  which  the  question  is  di- 
rectly  raised,   for   its   discussion   and   determination. 

Strictly  speaking,  a  new  statute  does  not  repeal 
an  old  statute,  however  inconsistent  with  it.  It 
is  a  mere  form  of  expressing  the  result  to  say 
that  the  one  repeals  the  other  by  implication.  The 
prior  act  is  not  repealed,  but  rendered  inoperative. 
And  this  is  made  plain  by  the  fact  that  a  direct 
repeal  of  the  latter  act,  without  any  reference  to 
the  former,  will,  by  a  rule  of  the  common  law, 
give  eflBlcacy  to  the  former.  It  was  precisely  be- 
cause the  old  act ,  never  was  repealed  that  it  there- 
by became  operative.  It  is  a  convenient,  though 
inaccurate  use  of  language  to  say  that  the  new 
law  repeals  the  old,  and  that  the  repeal  of  the 
new  law  revives  the  old.  More  properly  the  new 
act  is  an  obstacle  to  the  operation  of  the  old  act^ 
which  obstacle  is  removed  by  its  repeal.  It  may 
well  be  doubted,  therefore,  whether  a  repeal  by 
implication  falls  within  the  letter  of  the  Constitu- 
tion.     It  has   usually  been   considered   as   if  it  did. 

The  question,  in  this  view,  is  not  one  alto- 
gether of  first  impression.  Several  of  the  State 
Constitutions  contain  similar  provisions;  that  is, 
provisions  designed  for  the  same   purpose,   some  of 
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them  couched  in  stronger  language.  A  oommon 
provision  iu  many  of  these  Constitutions  is  thus 
worded :  "  No  act  shall  ever  be  revived  or  amended 
by  mere  reference  to  its  title,  but  the  act  revived 
or  section  amended  shall  be  set  forth  or  published 
at  full  length:'*  Cooley  Const.  Lim.,  p.  151,  n.  1. 
"It  has  been  uniformly  held,*'  says  Judge  Cooley, 
"tliat  statutes  which  amend  others  by  implication 
are  not  within  these  constitutional  provisions,  and 
that  it  is  not  necessary  that  they  even  refer  to  the 
acts  or  sections  which  by  implication  they  amend." 
He  cites  Spencer  v.  State^  6  Ind.,  41 ;  Branham  v. 
Langy  16  Ind.,  481;  People  v.  Mahoney^  18  Mich., 
581 ;    Lehman  v.  McBride^  15   Ohio,  N.   S.,   593. 

This  conclusion  has  been  reached  partly  from  a 
coDsideration  of  the  purpose  for  which  the  consti- 
tutional provision  was  adopted,  and  partly  from  the 
argument,  ab  inconvenienti,  that  a  contrary  decision 
would  render  legislation  well  nigh  impossible.  The 
first  of  these  reasons,  every  Judge  knows,  is  one 
which  uniformly  influences  the  judicial  construc- 
tion of  statutes,  where  the  meaning  is  at  all 
doubtful.  The  evil  intended  to  be  remedied  is  a 
most  potent  factor  in  ascertaining  the  legislative  will. 
It  should  have  even  greater  weight  in  constrn- 
iug  the  work  of  a  Constitutional  Convention.  For 
the  language  of  a  Constitution  must  necessarily  be 
very  general,  admitting  often  of  a  broader  sense 
than  was  meant  to  be  conveyed.  Error  in  the 
former  case  is,  moreover,  much  less  injurious,  and 
more   easily   corrected    than   in   the   latter.       And   in 
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either  case,  wheDever  the  statute  or  constitutional 
provision  undertakes  to  limit  the  power  of  the 
political  department,  every  intendment  should  be 
in  favor  of  that  department.  A  doubt,  as  has 
often  been  said  by  the  courts  in  relation  to  the 
great  prerogative  of  legislation,  should  inure  to 
the  benefit  of   the   Government. 

The  evil  which  led  to  the  adoption  of  the  con- 
stitutional provisions  under  consideration  was,  un- 
doubtedly, the  passing  of  laws  without  the  mem- 
bers of  the  Legislature  being  fully  advised  of  what 
they  were  doing.  "The  mischief  designed  to  be 
remedied,"  says  Judge  Cooley,  "was  the «  enactment 
of  amendatory  statutes  in  terms  so  blind  that  leg- 
islators themselves  were  sometimes  deceived  in  re- 
gard to  their  effect,  and  the  public,  from  the  diffi- 
culty of  making  the  necessary  examination  and 
comparison,  failed  to  become  apprised  of  the  change 
made  in  the  laws : "  People  v.  Mahoney^  13  Mich., 
465.  The  same  is  equally  true  of  repealing  stat- 
utes which  fail  to  call  the  attention  of  the  Legis- 
lature to  the  substance  of  the  act  repealed.  The 
evil,  it  will  be  noticed,  only  applies  to  statutes 
which  purport  to  repeal,  revive  or  amend.  No 
such  evil  can  follow  direct  and  positive  legislation, 
which  precisely  because  it  is  positive,  repeals  by 
implication  previous  legislation.  For,  in  such  case, 
the  Legislature  of  course  know  what  they  propose 
to  pass  into  a  law,  and  intend  that  it  shall  be 
the  law,  whatever  may  have  been  previously  en- 
acted.    "  The    very    fact,"   says    the    Supreme    Court 
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of  Maryland,  ^^  of  establishing  a  particular  role  of 
condact  for  the  public  pre-supposes  an  intention  on 
the  part  of  the  Legislature  that  a  contrary  rule  to 
tliat  which  previously  existed  should  prevail,  and 
therefore  the  enactment  of  one  law  is  as  much  a 
repeal  of  all  inconsistent  laws,  as  if  the  inconsist- 
ent laws  had  been  repealed  by  express  words :"  7 
Md.  151,  159.  Il^ot  the  least  possible  danger  can 
arise  from  a  repeal  by  implication.  For  such  a 
repeal  is  not  favored  nor  admissible  unless  the 
positive  provisions  of  the  new  law  are  utterly  ir- 
reconcilable with  the  old  law,  thus  unmistakably 
showing  to  the  satisfaction  of  the  judiciary  that 
the  repeal   was   intended. 

On  the  other  hand,  the  evils  of  a  different  con- 
struction of  the  constitutional  provision  are  obvious 
and  striking.  It  would  result  in  turning  what 
was  intended  to  prevent  unadvised  legislation  into 
a  barrier  to  all  legislation,  and  a  certain  snare  to 
the  legislator.  "It  would  render,"  says  the  Su- 
preme Court  of  Maryland,  "  many  wholesome  laws 
wholly  inoperative,  because  of  the  inability  or  neg- 
lect of  members  to  search  thoroughly  the  statute 
books  for  laws  which  might  be  inconsistent  or  re- 
pugnant, a  work  of  so  great  difBculty  as  to  amount 
almost  to  an  impossibility  : "  7  Md.,  159.  The  dif- 
ficulty of  determining  the  effect  of  a  new  statute 
of  a  general  nature  on  the  pre-existing  system  is 
notoriously  great.  Time  alone,  and  the  practical 
application  of  the  new  law  to  the  varying  phases 
ot  actual   cases   can   show  the   ultimate   results.      To 
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require  from  onr  legislators  in  advance  what  the 
wisest  lawyer  or  judge  would  find  a  hopeless  task 
upon  serious  study  would  indeed  go  far  to  render 
legislation  impossible.  Nor  would  this  be  the 
greatest  evil.  It  would  often  happen,  after  a  new 
statute  had  been  acted  on  and  treated  as  valid  for 
years,  that  some  old  statutory  provision  would  be 
discovered    which   would  annul   it  ab  initio. 

That  the  constitutional  provision  under  consid- 
eration does  not  apply  to  repeals  by  implication 
seems  to  be  sustained  by  reason,  as  it  certainly  ie 
by   authority. 

The  Chancellor's  decree  must  be  affirmed  with 
costs. 

Freeman,  J.,  delivered  the  following  dissenting 
opinion. 

The  question  in  this  case  is,  whether  an  exist- 
ing statute  can  be  repealed  under  our  present  con- 
stitution without  complying  with  the  last  clause 
sec.  17  of  Art.  2,  of  that  instrument.  In  other 
words,  whether  a  statute  may  be  repealed  by  im- 
plication as  well  as  by  direct  reference,  as  required  ? 
I  think  this  is  the  real  question.  The  clause  of 
the  constitution  is,  "aK  acts  which  repeal,  revive 
or  amend  former  laws,  shall  recite  in  their  caption, 
or  otherwise,  the  title  or  substance  of  the  law  re- 
pealed,  revived   or   amended." 

What  is  the  plain  meaning  of  this  language, 
and  from  this,  what  the  purpose  of  the  convention 
in     its    adoption,    is    the     question    to    be     decided. 
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When  that  meaning  ie  fairly  ascertained  the  duty 
18  one  nobody  qnestions,  abstractly  at  least,  on  the 
part  of  this  Court,  to  enforce  it.  It  is  true,  we 
must  arrive  at  that  meaning  by  the  usual  and' 
well-known  rules  of  interpretation,  one  of  which  is 
to  look  at  the  evils  intended  to  be  remedied, 
and  then  read  the  language  in  the  light  of 
this,  solely  with  the  purpose  of  getting  at  the 
purpose  of  the  enactment.  The  language  used, 
however,  is  to  be  looked  to  as  primarily  express- 
ing this  meaning.  When  this  is  ascertained  it 
must  control. 

In  the  language  of  Chief  Justice  Marshall,  4 
Wh.,  202  and  203,  "Although  the  spirit  of  an  in- 
strument, especially  of  a  constitution  is  to  be  re- 
•  spected,  yet  the  spirit  is  to  be  collected  chiefly  from 
its  words.  It  would  be  dangerous  in  the  extreme  to 
infer  from  extrinsic  circumstances  that  a  case  for 
which  the  words  of  an  instrument  expressly  pro- 
vide shall  be  exempted  from  its  operation,  where 
words  conflict  with  each  other,  where  different 
clauses  of  an  instrument  bear  on  each  other,  and 
would  be  inconsistent,  unless  the  natural  and  com- 
mon import  of  the  words  be  .varied,  construction 
becomes  necessary,  and  a  departure  from  the  obvi- 
ous meaning  of  words  is  justifiable.  But  if,  in 
any  case,  the  plain  meaning  of  a  provision,  not 
contradicted  by  any  other  provision  in  the  same 
instrument,  is  to  be  disregarded,  because  we  be- 
lieve the  framers  of  that  instrument  could  not  in- 
tend  what  they   say,   it   must  be  one  in   which  the 
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absurdity  and  injnBtice  of  applying  the  provision 
to  the  case  wonld  be  so  monstrous  that  all  man- 
kind would,  without  hesitation,  unite  in  rejecting* 
the  application/'  I  take  it,  this  statement  of  the 
principle  that  should  guide  coui*ts  in  expounding 
the  constitution,  as  given  by  the  great  Chief  Jus- 
tice in  the  above  extract,  will  be  conceded  by  all 
to  be  substantially   sound. 

What  is  the  plain  meaning  of  the  language  ? 
What  its  natural  import?  What  the  fair  interpre- 
tation? To  give  eftect  to  the  intent  of  the  law- 
maker, in  case  of  a  law,  and  of  the  people,  in 
adopting  a  constitution,  is  the  object  of  all  con- 
struction or  interpretation.  But  that  intent  is  to 
be  found  in  the  instrument  itself,  and  says  Judge 
Cooley,  Const.  Lim.,  p.  54.  '^It  is  to  be  presumed 
that  language  has  been  employed  with  sufficient 
precision  to  convey  it,  and  unless  examination 
demonstrates  that  presumption  does  not  hold  good 
in  the  particular  case,  nothing  wil'  remain  but  to 
enforce  it.'*  Possible  or  even  probable  meanings, 
when  one  is  plainly  declared  in  the  instrument  it- 
self, the  courts  are  not  at  liberty  to  search  for 
elsewhere :       Ibid^   55-56. 

The  tramers  of  the  constitution  and  the  people 
who  adopted  it  must  be  understood  to  have  em- 
ployed words  in  their  natural  sense,  and  to  have 
understood,  what  they  meant:  Gibbons  v.  Ogderiy 
9    W.,   188:  Cooley,   58-59. 

In    the  light  of    these  obvious  and  unquestioned 
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rnles    of   exposition,    let    us    look    at    the    langnage 
used,  and  find  its  meaning. 

AU  acts  which  repeal  tormer  laws,  shall  recite 
in  their  caption,  or  otherwise,  the  title  or  sub- 
stance of  the  law  repealed.  I  quote  the  language 
referring  to  repeals,  so  as  to  make  its  bearing 
more  distinct,  leaving  out  the  other  words  at  pres- 
ent,  with    reference   to    reviving   or    amending  laws. 

Kow,  what  is  the  natural  sense  of  the  language 
used  is  the  first  question.  We  must  assume  a 
knowledge  on  the  part  of  the  convention  of  what 
everybody  engaged  in  framing  a  constitution  may 
fairly  be  expected  to  know,  that  laws  might  be 
repealed  in  two  ways,  one  by  a  law  specifically 
enacting  that  the  unnecessary  or  obnoxious  law  is 
hereby  repealed,  or  by  indirection  or  implication, 
by  passing  a  law  on  the  same  subject  inconsistent 
with  the  former  law,  so  that  the  two  enactments 
confiict,  and  both  cannot  stand  together.  Each 
of  these  modes  of  repealing  a  statute  were  well- 
known,  and  the  one  as  well  as  the  other.  We 
take  this    as  a  fact  would  be  conceded. 

Now,  is  it  not  fair  to  assume,  that  with  this 
knowledge,  the  convention,  when  they  provided 
how  laws  should  be  repealed,  and  how  all  laws 
should  be  repealed,  had  in  view  the  long  estab- 
lished and  equally  well-known  means  by  which 
this  could  be  done,  and  as  they  knew  would  be 
done  in  the  future?  Certainly  this  is  a  fair  as- 
sumption, unless  they  had  chosen  to  discriminate 
between    the    two     modes,     and     provided     that    it 
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should  be  done,  in  the  one  caae  under  certain 
regulations,  and  in  the  other  under  difierent  ones; 
or  in  the  latter  case  should  be  subject  to  no  ad- 
ditional regulation,   but   remain  as  then   permitted. 

!N"ow,  the  theory  by  which  implied  repeals  of  stat- 
utes must  be  sustained  under  the  constitution  as  it 
.stands,  involves  the  maintenance  of  the  proposition, 
that  such  difference  is  provided  for,  or  can  be 
found  in  a  proper  interpretation  or  construction  of 
the  language  used  by  the  convention.  If  such 
difference  can  be  fairly  made  out  by  any  legitimate 
interpretation  of  the  language  used,  or  construction 
to  be  arrived  at  by  knowledge  of  the  end  to  be 
attained,  as  throwing  light  on  its  meaning  then  we 
cheerfully  yield  to  such  a  conclusion.  But  this 
must  be  done,  you  must  recite  in  the  caption  or 
title  of  the  repealing  law,  or  otherwise,  either  the 
title  of  the  law  repealed,  or  the  substance  of  such 
law  so  repealed.  This  is  as  plain  as  language  can 
make  it.  If  you  enact  a  law  that  repeals  another 
statute,  you  must  recite  in  the  one  way  or  the 
other,  either  the  one  thing  or  the  other,  that  is 
the  title  or  the  substance  of  the  Act  repealed,  or 
else  it  cannot  be  repealed.  This  is  what  is  said 
in   the  plainest  possible  terms. 

But  it  is  insisted  that  the  language  only  means 
that  such  laws  as  specifically  or  directly  repeal 
former  laws,  shall  be  so  referred  to,  but  has  no 
application  to  laws  that  repeal  other  laws  by  nec> 
essary   implication. 

Let    us  see  if   such   an    intent    can    be  gathered 
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from  tbe  language  used,  without  resorting  to  in- 
genuity rather  than  the  words  used.  It  is  aU  acts 
which  repeal^  not  such  laws  as  are  directly  purposed 
to  repeal,  but  all  acts  which  do  in  fact  repeal 
former  laws,  shall  conform  to  this  requirement. 
The  only  question  is,  does  an  act  repeal  a  former 
law?  If  so,  then  the  title  or  substance  of  the 
law  repealed  must  be  recited  in  its  caption  or 
otherwise.  Now,  this  must  apply  to  a  law  repeal- 
ing by  necessary  implication,  unless  we  can  find 
something  in  this  section  itself,  or  in  some  other 
part  of  the  constitution,  that  qualifies  its  meaning. 
There  is  nothing  in  the  section  to  do  this;  cer- 
tainly nothing  in  any  other  clause  of  the  instrument 
having  the  slightest  bearing  on  the  question.  We 
can  only  say  it  does  not  apply  to  implied  repeals, 
as  a  matter  of  interpretation  or  construction,  by 
holding  that  the  word  "all"  can  be  restrained  or  re- 
stricted in  its  meaning,  to  a  part,  and  that  probably 
the  smaller  part  of  the  subject  to  which  it  refers. 
If  the  word  all  can  ever  be  contracted  into  the 
meaning  that  it  refers  only  to  a  part^  or  less  than 
the  whole,  then  the  view  sought  to  be  maintained 
can  be  foundit,  in  otherwise   not. 

It  seems  to  me  that  the  very  statement  of  the 
proposition  contended  for  necessarily  involves  the 
reply  to  it.  It  is,  that  a  law  may  be  repealed 
by  the  enactment  of  another  law  by  the  Legis- 
lature, without  mentioning  or  reciting,  either  in 
the  caption  or  otherwise,  the  title  or  substance  of 
42— VoL^  4. 
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the  law  80  repealed.  You  have  but  to  set  over 
against  this  proposition  the  language  of  the  con- 
stitution, that  aU  acts  which  repeal  shall  recite  in 
their  caption  or  otherwise,  the  title  or  substance 
of  the  law  repealed,  to  see  that  the  one  proposi- 
tion is  as  distinctly  and  definitely  antagonistic  to 
the  other  as  our  language  will  permit.  The  propo- 
sition asserted  in  the  language  of  the  constitution 
is,  you  cannot.  So  that  after  all  it  is  but  the 
question,  which  shall  prevail,  the  constitution  or 
the   exposition   contended   for? 

We  think  this  statement  of  the  proposition,  by 
the  side  of  the  language  of  the  constitution  is  the 
most  conclusive  answer  that  can  be  made  to  it. 
It  is  impossible  to  affirm  the  one  without  con- 
tradicting the   other. 

The  language  of  the  constitution,  in  order  to 
sustain  the  other  view,  would  have  to  be  qualified 
about  as  follows :  All  laws,  except  such  as  repeal 
laws  by  implication,  shall  recite,  etc.  But  would 
not  this  be  to  interpol?.te  upon  the  clause  by  con- 
struction, an  additional  element  of  a  most  impor- 
tant character?  Why  not  as  well  say,  except 
such  laws  as  may  by  the  courts  be  deemed  useful 
or  wise,  or  such  as  should  properly  be  enacted  ?  or 
rather,  to  put  an  illustration  more  directly  in  the 
line  of  argument  by  which  the  opposite  view  ia 
maintained,  except  such  laws  as  we  can  see  the 
Legislature  clearly  understood,  or  where  the  mean- 
ing and  purpose  is  clearly  expressed?  But  would 
not  this   be  constitution    making  instead   of   exposi- 
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sition  of  one  as  made?  If  it  had  been  so  de- 
signed it  would  have  been  easy  for  the  convention 
to   have  said   so. 

That  the  language  includes  all  modes  of  repeal, 
we  believe  is  not  denied.  Now,  on  what  princi- 
ple are  we  to  assume  that  the  convention  used 
this  general  language  to  express  a  limited  meaning 
contrary  to   the   natural   sense   of  the  terms? 

To  use  the  language  quoted  from  Chief  Justice 
Marshal,  "  It  would  be  dangerous  in  the  extreme 
to  infer  from  extrinsic  circumstances  that  a  case 
for  which  the  words  of  the  instrument  ex- 
pressly  provide  shall  be  exempted  from  its  opera- 
tion." Yet,  is  it  not  precisely  by  this  process,  and 
by  no  other,  that  the  opposite  view  which  we  com- 
bat is  maintained?  Is  it  not  by  insisting  upon 
the  argument  from  inconvenience  or  embarrassment 
to  the  Legislature,  that  the  language  is  sought  to 
be  restricted  in  its  application  and  is  not  this 
extrinsic  circumstance  used  to  sustain  the  inference, 
that  a  case  certainly  provided  for  by  the  language 
clearly  embraced  in  it,  shall  be  exempted  from  its 
operation?  If  so,  the  principle  stated,  recognized 
and  approved  by  this  Court,  and  one,  as  we  think, 
of  undoubted  soundness,  must  be  set  aside,  and  its 
opposite  adopted,  which  is,  that  notwithstanding 
the  language  is  clear  and  unmistakable,  because  of 
assumed  difBculties  in  its  application,  we  must 
hold  it  does  not  mean  what  it  says,  but  something 
else.  On  this  principle,  it  seems  to  us,  the  con- 
stitution  can  have  no  fixed  meaning,  but  may  and 
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will  be  made  as  variable  as  the  assamed  exigencies 
of  the  Legislature  or  society  may  make  it,  the 
very  evil  intended  to  be  met  by  the  adoption  of 
written  constitutions,  that  the  supreme  law  of  the 
land  should  remain  permanently  fixed  until  changed 
by  the  power  that  ordained   it. 

We  must  also  assume  the  convention  did  not 
know  that  laws  might  be  repealed  in  two  ways, 
or  else,  that  with  a  full  knowledge  of  this,  it 
adopted  language  that  included  all  ways  of  repeal, 
with  the  distinct  purpose,  that  only  one  should  be 
regulated.  Unless  this  is  so,  then  the  construction 
contended  for  cannot  be  maintained,  for  all  admit 
that  the  purpose  or  intent  shall  be  carried  out 
To  assume  the  convention  used  language  which  in- 
cluded and  regulated,  in  its  plain  meaning,  all 
ways  known  of  repealing  a  law,  intending  thereby 
to  confine  it  to  only  one  mode  of  repeal,  is  to 
challenge  their  intelligence  in  the  use  of  language, 
and  to  assume  that  they  did  so  without  knowing 
the  meaning  and  force  of  the  words  used,  is  equally 
to  infringe  upon  their  intelligence;  a  construction 
that  goes  upon  either  view  must  be  essentially 
erroneous. 

But  upon  what  principle  can  we  say  that  in 
view  of  the  evils  intended  to  be  remedied,  the 
meaning  of  the  language  is  to  be  restricted  to 
direct  repeals? 

The  evils  are  thus  stated  with  reference  to 
amendments  and  revisions  of  statutes  and  this 
general     subject,    by     Judge    Cooley,    quoting    from 
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People  V.  Mahoneyj  18  Mich.  B.,  497;  Const.  Lim., 
p.  150 :  "  The  mischief  designed  to  be  remedied 
was  the  enactment  of  amendatory,  and  we  add, 
repealing  statutes,  in  terms  so  blind  that  the  leg- 
islators themselves  were  sometimes  deceived  in  re- 
gard to  their  effect,  and  the  public,  from  the  dif- 
ficulty in  making  the  necessary  examination  and 
comparison,  failed  to  become  apprised  of  the 
changes  made." 

The  object  then  was,  that  when  a  law  was  re- 
pealed or  amended,  it  should  be  known  and  an- 
nounced what  law  was  to  be  amended  or  repealed. 
To  effect  this  purpose,  so  that  the  Legislature  and 
the  public  should  know  or  have  their  attention 
called  directly  to  the  source  of  knowledge,  it  is 
required  that  all  acts  which  repeal,  revive  or 
amend  former  laws,  shall  recite  in  their  caption  or 
otherwise  the  title  or  substance  of  the  law  re- 
pealed,  revived   or  amended." 

Now  let  us  deal  fairly  with  this  question.  Does 
not  a  law,  directly  repealing  a  former  law,  of  ne- 
cessity, by  the  very  nature  of  the  thing  to  be 
done,  more  definitely  carry  this  desirable  knowl- 
edge to  the  body  enacting  it,  than  in  the  case  of 
implied  repeals?  In  the  case  of  direct  repeal,  you 
are  compelled  to  refer  to  the  law  repelled  in  terms 
more  or  less  specific,  in  order  to  identify  it  as  the 
object  of  the  enactment.  It  would  fail  of  its  ob- 
ject entirely  if  it  failed  to  do  this,  and  no  one 
could  tell  what  it  was  to  operate  on.  Whenever 
you   make   it    effective   as    a    law   repealing    another 
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law,  you  are  compelled  to  give  that  law  so  re- 
pealed, identification;  and  when  this  is  done,  the 
source    of    knowledge    is    pointed    out,  so    that    it 

may  be  known,  probably  as  effectually  as  is  done 
in  most  cases  by  reference  to  the  title.  So,  that 
if  this  was  all  the  evil,  it  could  not,  in  the  na- 
ture of  the  subject,  exist  to  a  very  great  extent 
in   this  aspect  of    the  question. 

But  in  case  of  implied  repeals,  where  the  result 
is  produced  by  comparison  of  the  matter  of  the 
last  law  with  the  matter  of  former  laws  on  the 
same  subject,  you  repeal,  without  anything  what- 
ever on  the  face  of  the  law  to  guide  you  as  to 
how  many  statutes  are  swept  away.  The  Legisla- 
ture, courts  and  people  in  this  case  are  left  to 
their  knowledge  of  the  general  subject,  and  of  all 
the  statutes  on  the  subject,  in  order  to  know 
what  has  been  done,  or  is  being  done,  with  not  a 
hint  from  the  face  of  the  enactment  to  guide 
them,  or  to  suggest  the  sources  of  knowledge  on 
the  subject.  Now,  if  the  evils  be  as  stated,  surely 
the  greater  need  was  that  this  provision  should 
apply  to  repeals  by  implication  rather  than  to 
statutes  directly  repealing  another.  In  the  one 
case,  ex  necessitate,  a  reference  to  the  law  must  be 
made,  more*  or  less  definite,  certainly  so  as  to 
identify  it;  in  the  other  case  the  statutes  can  be 
repealed  without  such  reference,  and^give  no  indi- 
cation whatever  as  to  what  is  done,  and  it  can 
only  be  arrived  at  by  comparison  of  the  last  act, 
with   all   pre-existent   statutes    on   the    subject,   with 
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memory  and  knowledge  alone  to  guide  in  the 
search   for    them. 

Ingenuous  answers  may  be  made  to  this  by 
saying,  formerly  a  law  might  have  been  repealed 
by  reference  to  the  chapter  of  the  statute  book, 
and  this  would  have  been  very  indefinite,  or  to 
the  title  of  an  act,  and  these  might  give  no  in- 
dication of  what  it  contained.  Concede  this  even, 
and  yet  this  would  point  more  directly  to  the  law 
repealed  than  the  principle  of  implied  repeals  con- 
tended for,  as  there  would  be  a  reference  to  the 
law  so  distinct  in  this  that  it  could  readily  be  re- 
ferred to,  the  source  of  knowledge  is  pointed  out, 
it  may  be  not  very  clearly,  it  is  true,  but  in  the 
case  of  implied  repeals,  even  [this  much  is  not 
done,  but  the  Legislature  is  left  to  depend  entirely 
upon  its  knowledge  of  the  previous  statute,  or  to 
grope  in  the  dark  for  information  with  no  guide 
at  all. 

On  the  view  maintained,  a  law  not  mentioning 
or  referring  to  a  law,  may  repeal  it  by  implica- 
tion, while  one  purporting  to  do  so,  with  defective 
recital,   would   be   void. 

But  it  is  said  when  you  enact  affirmative  mat- 
ter all  know  what  they  are  voting  for,  or  may 
know,  and  so  they  know  in  every  case  of  repeal, 
revivor  or  amendment.  They  read  or  hear  read 
the  entire  matter  of  the  bill,  in  the  one  case  as 
well  as  the  other.  But  knowledge  of  the  affirma- 
tive matter  of  a  bill  is  not  what  is  involved.  It 
is    what    laws    are    repealed,    revived    or    amended. 
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that  are  required  to  be  referred  to,  and  you  are 
further  from  this  in  the  case  of  implied  repeals 
of  necessity,  than  in  the  case  of  a  direct  repeal, 
containing  any  reference  whatever  to  the  law  re- 
pealed or  amended,  however  indefinite,  so  that  it 
is  clear  enough  to  identify  the  law  on  which  it  is 
intended  to   operate. 

We  are  totally  unable  'to  see  fthe  force  of  the 
argument  attempted  to  be  drawn  from  the  assumed 
evil  to  be  remedied.  On  the  contrary,  we  think 
it  is  unmistakably  in  favor,  as  far  as  it  can  go^ 
almost  conclusive  in  favor  of  the  opposite  conclu- 
sion than  that  for  which  it  is  presented.  Cer- 
tainly, in  connection  with  the  clear  meaning  of 
the  language,  this  argument  gives  all  its  real 
weight   in   favor   of  the  rule  we   maintain. 

The  argument,  from  inconvenience,  we  frankly 
say,  has  but  little  weight  with  us  in  any  way. 
We  think  a  sound  policy  is  in  favor  of  the  con- 
struction we  have  given  this  clause  of  the  Con- 
stitution. 

The  idea  that  a  Legislature  cannot  comply  with 
this  plain  rule  of  the  Constitution,  must  rest  on 
the  assumption  of  defect  of  intelligence  in  that 
body,  an  assumption  not  respectful  to  make.  If 
true,  then  it  is  a  matter  of  the  most  vital  impor^ 
tance  to  the  State,  that  every  rule  of  the  Consti- 
tution that  tends  to  create  a'  demand  for  higher 
intelligence  in  this  body  shall  be  sternly  enforced. 
If  the  rule  of  construction  adopted  shall  even  tend 
to    give    the    ablest    and    best    trained    intellects   of 
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that  body  an  influence  that  shall  be  more  controll- 
ing, it  is  one  that  should  be  unflinchingly  main- 
tained. 

That  every  bill  which  is  to  repeal,  amend  or 
revive  another  law,  shoald  refer  to  that  law,  either 
by  title  or  by  substance,  compels  the  member  pre- 
paring it  to  look  into  the  law  repealed,  revived  or 
amended,  and  know  what  it  contains,  or  else  he 
will  fail  of  his  purpose.  If  he  cannot  do  this, 
he  will  be  compelled  to  rely  on  some  man  of 
more  intelligence  to  do  this  for  him  in  order  to 
put  his  law  in  proper  form  to  meet  the  require- 
ment of  this  article  of  the  Constitution.  In  either 
case  the  desirable  end  is  attained,  and  the  existent 
law  is  scanned  critically,  and  the  remedy  under- 
standingly  applied.  Believing  this  worth  eflfecting, 
and  the  views  herein  laid  down  tend  in  this  direc- 
tion, it  is  deemed  vitally  important  they  shall  be 
maintained. 

As  to  the  difficulty  of  complying  with  the  re- 
quirement, they  are  not  seen  to  exist  in  fact  when 
the  matter  is  practically  looked  at.  It  can  be 
no  great  hardship  when  a  bill  is  to  be  enacted 
that  changes  the  existent  law,  that  a  legislative 
body  should  be  required  to  know  what  the  law  at 
the  time  is  which  is  to  be  overturned.  If  their 
attetftion  is  called  to  it  by  reference  to  its  title 
or  substance,  it  may  be,  in  many  cases,  it  will  be 
found  the  old  law  is  the  better,  or  the  proposed 
amendment  not  desirable.  At  any  rate  it  can  do 
no    harm    that    it   shall   be    known   before    it  is   de- 
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fitroyed.  The  work  will,  at  least,  be  more  intelli- 
gentlj  done. 

"We  have  seen  no  case  yet  where  the  Constitu- 
tion may  not  i-eadily  be  compiled  with.  We  have 
but  to  insist  on  a  compliance  with  the  Constitu- 
tion, and  it  must  be  dene,  cr  the  bills  will  not 
become  law,  and  if  no  other  benefit  accrues  to 
the  country,  we  will  be  relieved  of  hasty  and  ill- 
understood   legislation. 

We  have  no  hesitation  in  maintaining  it  to  be 
the  sounder  policy  to  bring  the  legislator  up  to 
the  Constitution,  rather  than  lower  the  Constitu- 
tion, on  the  implied  assumption  of  a  lower  stan- 
dard of  intelligence  in  the  legislative  body.  To 
act  on  the  one  principle,  we  think,  tends  to  bring 
that  body  up  to  the  higher  standard ;  while  the 
other  view  tends  to  increase  the  evil,  If  it  exists, 
by  permitting  such  loose  legislation,  as  the  lower 
standard  of  mtelligence,  is  competent,  to  prepare 
and  enact.  We  do  see,  as  we  think,  that  any 
policy  based  on  the  assumption  of  a  want  of  the 
highest  intelligence  in  the  Legislature,  and  that 
shall  lower  the  requirement  for  usefulness  on  any 
such  principles,  tends  to  produce  the  evil  implied. 
If  this  be  so,  public  policy  and  the  best  interest 
of  the  State  demands  the  opposite  rule  to  be  en- 
forced. • 

The  authorities  cited  on  this  question,  Cooley's 
Const.  Lim.,  p.  150,  in  which  the  rule  discussed  is 
held  not  applicable  to  revisions  or  amendments,  do 
not     have     weight     or    bearing     on     this     question. 
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They  are  opinions  under  a  clause  of  the  Constitu- 
tion of  Michigan  and  other  States,  which  is,  that 
"no  law  shall  be  revised,  altered  or  amended  by 
reference  to  its  title  only,  but  the  act  revised,  and 
the  section  or  sections  amended  shall  be  re-enacted 
and  published  at  length.  It  is  in  reference  to 
such  a  provision  as  this  that  evils  and  embarrass- 
ments are  pointed  out  by  Judge  Cooley,  citing  his 
opinion  in  People  v.  Mahoney^  13  Mich,,  497,  making 
it  necessary,  as  he  says,  to  give  a  reasonable  con- 
struction to  the  act,  so  as  not  to  include  the  case 
of  an  implied  amendment  resulting  from  an  affirm- 
ative and  definite  and  independent  law,  amending 
a  former  provision  of  law  on  the  same  subject,  or 
qualifying  it.  He  says :  "If  you  are  to  re-enact 
and  re-publish  the  various  laws  relating  to  all  the 
subjects  modified,  we  shall  find  before  the  act  is 
completed  that  it  not  only  embraces  a  large  por- 
tion of  the  general  laws  of  the  State,  but  also, 
that  it  becomes  obnoxious  to  the  other  provision 
referred  to,  as  embracing  a  large  number  of  sub- 
jects, only  one  of  which  can  be  embraced  by  its 
title." 

But  this  has  no  application  under  our  Consti- 
tution. The  laws  repealed  are  not  to  be  re- 
enacted  or  published,  so  as  to  encumber  the  stat- 
ute book  or  lead  to  confusion,  but  only  to  be  re- 
ferred to  by  their  title  or  substance,  a  provision 
easily  complied  with,  not  encumbering  either  the 
title   or  body   of   the   act. 

To    use    this    authority   in    support   of    the    rule 
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now  under  discussion  is,  as  we  think,  a  clear  mis- 
application of  the  principle  announced.  To  avoid 
a  construction  that  would  produce  results  such  as 
are  stated,  might  be  justified  in  the  case  stated  by 
Judge  Cooley ;  but  to  cite  this  as  authority,  in 
opposition  to  a  rule  that  produces  no  such  results, 
where  no  such  evils  are  found,  is  illogical,  and 
shows  the  principle  has  no  application  and  gives 
no  support  to  the  view  for  which  it  is  cited.  No 
re-enactment  or  re-publication  of  the  statute  re- 
pealed is  required  by  our  Constitution,  consequently 
a  construction  applicable  to  a  Constitution  having 
such  a  requirement,  and  based  on  it,  is  foreign  to 
the  matter  in  hand,  and  furnishes  no  aid  in  its 
solution.  Other  cases  are  cited,  but  we  do  not 
think  their  reasoning  satisfactory.  If  we  are  to 
depart  from  the  meaning  of  the  language  of  the 
Constitution  on  the  idea  of  inconvenience,  or  of 
public  policy,  it  is  well  to  look  for  a  moment  to 
see  how  far  the  principle  may  lead,  and  whether 
the  policy  of  this  departure  b  justifiable  or 
sound. 

The  argument  from  inconvenience  is  always 
dangerous,  and  can  never  be  rightly  followed,  ex- 
cept in  a  case  where  the  inconvenience  is  such 
that    it  would    show    that    the    convention    did    not 

intend  what  the  language  they  have  used  literally 
implies,  as  where  the  provision  would  be  impracti- 
cable, and  such  as  could  not  with  reasonable  effort 
be  carried  out  in  practice.  Otherwise  we  may 
be   making  a   Constitution   based   on  o%ir  notions   of 
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coDvenience  and    propriety,  instead  of   giving  effect 
to   one  made. 

There  are  many  requirements  of  the  Constitu- 
tion that  are  more  or  less  inconvenient,  but,  never- 
theless, they  had  a  purpose,  and  serve  a  useful 
end.  The  language  of  the  Constitution  is  clear 
and  unambiguous,  that  all  acts  which  repeal  for- 
mer laws,  shall  recite  in  their  caption  or  other- 
wise the  title  or  substance  of  the  law  repealed. 
If  it  was  not  felt  that  this  provision  had  some- 
thing of  inconvenience  in  it,  a  doubt  as  to  its 
meaning  would  hardly  have  been  raised.  In  fact, 
we  suspect  that  if  it  had  not  been  that  the  Leg- 
islature, in  many  cases,  has  failed  to  comply  with, 
it,  there  would  have  been  no  thought  of  any  need 
for  construction  to  arrive  at  the  meaning  of  the 
provision.  The  fact  that  it  has  not  been  com- 
plied with  furnishes  an  urgent  reason  that  the 
plain  meaning  should  be     enforced. 

As  to  the  demands  of  public  policy,  as  affect- 
ing this  question,  we  need  but  say,  that  the  prin- 
ciple at  issue  involves  the  question  practically  as 
to  whether  the  Legislature  shall  in  all  cases  know 
the  entire  scope  and  effect  of  their  legislation,  or 
may  blindly  enact  statutes,  repealing,  it  may  be, 
whole  systems  of  regulation  without  knowing  it, 
or  having  their  attention  called  to  the  statutes 
thus   repealed. 

In  a  word,  whether  it  is  better  to  be  assured 
of  intelligent  action,  or  at  any  rate  the  means  of 
knowledge,   in    cases   of    repeal   of   existing   laws,   or 
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that  Mieli  repeals  shall  equally  well  be  affected  by 
nnintelligent  and  unconscious  acts,  the  results  to  be 
ascertained  by  the  courts,  and  by  them  first  known 
and  defined,  or  shall  all  this  be  done  by  the  Leg- 
islature itself?  As  between  the  two  policies,  we 
think  there  is  no  ground  for  hesitation.  It  cer- 
tainly is  the  sounder  policy  that  shall  require  of 
the  legislative  body,  that  it  shall  know  and  intel- 
ligently consider  the  results  of  its  action,  and  that 
all  it  does  shall  be  based  upon  an  intelligent  con- 
sideration  of  these  results. 

We  only  add,  that  if  the  view  we  combat  is 
the  correct  exposition  of  the  clause  of  the  consti- 
tution, as  to  repealing  laws,  the  same  rule  must 
be  applied  to  the  case  of  reviving  a  former  statute, 
yet  we  doubt  very  much  whether  anyone,  on  this 
question,  would  maintain  that  a  former  statute 
would  or  could  be  revived  by  implication.  If  this 
be  true,  why  not?  Is  it  not  simply  because  the 
requirement  is,  that  in  order  to  revive  a  former 
law  you  must  recite  in  the  caption  the  title  or 
substance  of  the  law  revived  ?  The  language  is 
the  same  as  to  repeals,  as  in  case  of  reviving  a 
former  law,  and  the   construction  must  be   the  same. 

For  these  reasons,  we  think  that  the  opinion 
of  the  Chief  Justice,  at  the  last  term  at  this 
place,  in  the  Hartsfield  and  McGee  cases,  2  Lea^ 
is  the  true  exposition  of  the  constitutioti,  that  im- 
plied repeals  are  forbidden  by  our  constitution. 
By  that  opinion  a  most  important  law  of  the  Leg- 
islature was   declared  void,  and   has  been  inoperative 
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ever  since.  Believing  as  we  do,  that  it  was  a 
fair  and  correct  construction  of  the  clauses  of  the 
constitution  under  consideration,  and  that  this  con- 
struction carries  out  and  subserves  the  policy  in- 
tended to  be  embodied  in  the  supreme  law  of  the 
land  by  the  convention,  we  can  but  enforce  it. 


8.  H.  Jabman,  Ex'rs,  v.  B.  F.  Jarman's  Hbiks. 

1.  DowEB.    Homestead,    Dissent   from  will.    A  widow   is   entitled 

to  dower  or  homestead  where  her  husband  makes  provision  for 
her,  by  will,  in  either  personal  property  or  real  estate,  or  both, 
and  dies  insolvent,  without  formal  dissent  in  court,  as  provided 
for  in  section  2404  of  the  Code. 

2.  Same.    The  law  presumes  the  testator  to  be  at  the  time  of  his 

death  the  owner  of  the  property  bequeathed  to  his  wife,  and 
will  allow  to  the  widow  the  right  of  the  same  presumption,  and 
she  is  also  entitled  to  the  informal  dissent  given  by  operation 
of  law. 

3.  Same.    The  fact  that  a  small  portion  of  the  bequest  has  not  been 

absorbed  in  the  payment  of  debts  will  notchange  the  rule  above 
laid  down — nor  that  in  addition  to  the  bequest  there  was  a  de- 
vise of  land,  for  an  exhaustion  of  the  personal  property  may 
necessitate  a  sale  of  the  land  to  pay  debts. 
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4.  Same.    The  lang^age—^'a  provision  in  personal  estate" — does 

not  preclude  the  idea  of  a  provision  in  realty  also. 

5.  Homestead.    By  law  the  homestead  vests  in  the  husband  and 

wife  jointly  and  's  a  life  estate.  Upon  the  death  of  either  it 
vests  in  the  survivor.  Neither  has  the  right  to  dispose  o^  it  ex- 
cept with  the  consent  of  the  other,  and  then  only  in  the  mode 
prescribed  by  law 

^  Same.  The  right  of  the  wife  is  fixed  during  coverture,  and  is 
only  lost  by  her  voluntary  alienation  or  abandonment,  or  by 
death. 


FROM    HARDEMAN. 


Appeal  from  the  Chancery  Court  at  Bolivar. 
H.  J.  Livingston,   Ch. 

Wood  &  MoNeal  for  Ccmplainants. 

F.   Fentress  for  the   estate  of   Miller. 

Jesse  Norment  for  Widow. 

TuRNEY,  J.,  delivered  the  opinion   of   the  Court. 

B.  F.  Jarman,  by  his  will,  gave  to  his  wife, 
B.  S.  Jarman,  a  large  real  and  personal  estate. 
The  widow  did  not  formally  dissent.  The  estate 
of    R.    F.   was    indebted    greatly    beyond    its    value. 

Two  questions  are  presented :  1st,  Is  the 
widow    entitled    to    dower  V       2nd.     Is    she    entitled 

to  homestead?  We  answer  both  affirmatively.  By 
section  2404  of  the  Code,  it  is  provided:  A  widow 
may  dissent  from  her  husband's  will — 1.  When  a 
satisfactory  provision  iti  real  or  personal  estate  is 
not  made  for  her,  in  which  case  she  shall  signify 
her    dissent   in    open    court    within  one    year    after 
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the  probate  of  the  will.  2.  When  a  provision  in 
personal  estate  is  made  for  her,  but  the  whole  of 
the  husband's  property,  including  the  bequest,  is 
taken  for  the  payment  of  his  debts,  in  which  case, 
without  any  formal  dissent,  she  may  «ue  for  dower. 
And  in  both  cases  she  shall  be  endowed  as  if  her 
husband  had  died  intestate."  These  two  divisions 
of  the  one  section  provides  for  a  dissent,  the  one 
formal  and  by  the  act  of  the  widow,  the  other  in- 
formal and  by  operation  of  law.  In  the  first  case, 
it  is  presumed  there  will  be  nothing  to  interfere 
with  the  rights  of  the  widow  under  the  will,  that 
the  estate  being  unembarrassed  by  debt,  she  is  at 
liberty  to  calculate  for  herself  the  advantages  and 
disadvantages  to  herself  by  holding  under  the  terms 
of  the  will,  or  by  formally  dissenting  and  taking 
that  share  of  the  husband's  estate  the  law  gives 
in  case  of  his  intestacy.  By  second  division  or 
ground  of  dissent  it  is  intended  to  provide  for  the 
widow  at  all  events,  and  not  subject  her  to  the 
chances  of  being  pauperized  by  the  insolvency  (to 
her   unknown)   of  the  husband's   estate. 

The  l^w  presumes  the  testator  to  be  at  the 
time  of  his  death  the  owner  of  the  property  be- 
queathed by  his  will,  and  will  allow  to  the  widow 
the  rights  of  the  same  presumption.  The  fact 
that  the  husband  has  made  apparently  ample  pro- 
vision for  her  will  of  itself  cause  her  to  rest  con- 
tentedly upon  the  faith  of  its  certainty  and  secarity, 
and  will  not  only  repel  but  positively  prohibit, 
43.— Vol.  4. 
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the  idea  ot  the  iusolvency  of  the  estate,  and  con- 
sequent loss  to  her.  The  bequest  is  to  her  an 
assurance  by  the  husband  of  his  ability  as  well  as 
desire  to  give  her  the  property,  therefore  she  will 
make  no  inquiry  or  investigation.  By  the  second 
division  the  failure  of  the  bequest  because  of  debts 
is  in  terms  made  a  dissent  by  the  wife  so  far  as 
to  enable  her  to  sue  for  dower.  It  declares  that 
in  such  case,  without  any  formal  dissent^  she  may 
sue,  etc.  *  *  In  other  words,  she  is  not  re- 
quired to  dissent  in  open  court,  but  may  signify 
her  dissent  by  suit,  and  is  not  limited  to  twelve 
months,  as  by  the  first  section.  The  concluding 
paragraph  "And  in  both  cases  she  shall  be  en- 
dowed as  if  her  husband  had  died  intestate,"  makes 
this  construction  the  more  manifestly  right  as  the 
words   "in    both   cases"   have    reference    to   the  two 

« 

acts   of  the   wife   signifying   dissent. 

The  provisions  are  embraced  in  a  single  section 
of  the  Code,  the  causes  for  dissent  specified  by  1 
and  2,  and  under  the  introduction,  ■  "  A  widow 
may  dissent  from  her  husband's  will,"  followed  by 
specifications   of  the   two   grounds. 

The  fact  that  a  small  portion  of  the  bequest  has 
not  been  exhausted  in  the  payment  of  debts,  will 
not  change  the  rule,  as  creditors  may  at  any  time 
subject  that  remnant  to  debts.  In  the  opinion  of 
the  writer  even  if  after  the  payment  of  debts  a 
portion  of  the  bequest  remained,  but  by  compari- 
son with  the  entire  amount  was  inconsiderable,  the 
widow's    rights    under    the    second     division    would 
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not  be  embarrassed.  Nor  can  the  fact  that  iu 
addition  to  the  bequest,  there  was  a  dedse  of  real 
estate,  affect  h^  right  to  dower,  when  an  exhaus- 
tion of  the  personal  estate  necessitates  a  sale  of 
the  realty  to  pay  debts.  It  would  be  a  strained 
construction  of  the  law  to  hold  that  a  devise  of 
realty  which  fails  for  the  same  reason  as  does  the 
bequest  of  personalty,  will  defeat  the  widow  of 
every  right  contemplated  by  the  statute.  The  lan- 
guage "a  provision  in  personal  estate"  does  not 
preclude   the   idea  of    a   provision   in   realty   also. 

I  can  see  no  good  reason  why  both  may  not 
exist,  and  still  the  statute  have  full  force.  The 
obvious  intention  of  the  Legislature  was  that  the 
indebtedness  of  the  husband  to  utter  insolvency 
should  not  cut  oft  the  wife  from  her  rights'  of 
property  under  the  general  law  simply  because  he 
had  died  testate  instead  of  intestate.  The  purpose 
of  the  testator  was  to  make  a  better  provision  for 
the  wife  by  will  than  the  law  makes  without  it. 
Then,  if  in  ignorance  of  his  financial  condition, 
and  with  an  anxious  purpose  to  secure  her  com- 
fort and  independence,  he  attempts  that  which 
fails,  must  the  charities  of  the  law  also  fail?  We 
think  not.  To  so  hold  would  be  to  declare  that 
having  undertaken  to  give  more  than  he  could,  in 
justice  to  his  creditors,  give,  the  faultless  woman 
shall  have  nothing,  that  the  mistake  of  the  hus- 
band shall  be  visited  upon  the  wife,  that  she  must 
suffer  for  his  ignorance   of   his   wealth. 

By   our  law  the  homestead  vests  in  the  husband 


676  JACKSON : 


/ 


4LQ7II 
OL     9 


Allen  V.  Dent. 


and  wife  joinily,  and  is  a  life  estate;  upon  the 
death  of  either  it  vests  in  the  survivor.  Neither 
has  the  right  to  dispose  of  it  except  with  the 
consent  of  the  other  by  will  or  otherwise,  and 
then  only  in  the  mode  prescribed  by  statute.  The 
right  of  the  wife  is  fixed  daring  coverture,  and 
is  only  lost  by  her  voluntary  alienation  or  aban- 
donment,   or  by   her  death. 

The  decree  will  be  reversed  as  to  the  dower, 
and  affirmed  as  to  homestead,  and  the  cause  re* 
manded  for  allotment. 


C.   S.  Allen  et  al  v.  Dent  &  Corbes. 

« 

1.  Lease.  Forfeiture.  A  lease,  under  which  the  rent  is  payable  at 
intervals  during  the  term,  and  which  provides  that  if  the 
lessee  fail  to  pay  the  rent  as  stipulated,  it  is  to  he  terminated 
and  at  an  end,  is  not  forfeited  by  such  failure  to  pay,  unless 
the  lessor,  by  some  affirmative  act,  insist  upon  the  condition — 
such  as  a  prompt  re-entry  with  such  purpose ^after  demand  of 
the  rent. 

S.  Same.  Same.  Waiver,  A  recognition  of  the  lessee's  rights 
after  he  has  failed  to  perform  the  condition,  is  a  waiver  of  the 
forfeiture. 
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3.  Samr.     Construction.    The  true  constrnctlon  of  a  lease  which 

obli^ted  the  lessee  to  pay,  during  the  term,  the  taxes  that 
should  accrue  on  the  property,  and  which  also  provided  that 
opon  a  failure  to  do  so,  he  should  forfeit  his  lease  and  also  for- 
feit the  right  to  remove  the  improvements  placed  upon  the 
land,  is  that  the  taxes  shall  be  paid  in  the  ordinary  course 
of  collection  without  in  anyway  becoming  a  burden  to  the 
lessor.  Whether  paid  before  or  after  the  expiration  of  the 
lease  is  immaterial. 

4.  Trespass.     Conversion.    A  single   act  affecting  chattels,  which 

the  owner  of  the  chattels  has  the  right  to  elect  to  treat  either 
as  a  trespass  or  as  a  conversion  of  the  chattels,  is  an  entirety, 
and  cannot  be  treated  as  a  trespass  as  to  one  of  the  chattels  and 
a  conversion  as  to  the  other. 


FROM    SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis. 
B.  J.   Morgan,  Ch. 

Humes  &  Foston,  Mters  &  Snebd  and  Bigblow 
&  Hill   for   Complainants. 

Harris   &    Turley   for  Defendants. 

Freeman,  J.,  delivered  the  opinion  of  the 
Court. 

The  questions  for  decision  in  this  case  grew  out 
of  the   following  state   of  facts : 

A  lease  was  made  to  respondent  Cordes  the  3d 
of  April,  1867,  by  Mrs.  Allen,  the  guardian  of  the 
present  complainant,  of  cei*tain  vacant  ground  in 
the  City  of  Memphis,  at  a  rent  agreed  upon  be- 
tween the  parties.  The  lessee  bound  himself  to 
pay,  during  the  term  of  said  lease,  ^*  all  the  State, 
County    and     City    taxes,     and    also     all     expenses. 
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charges  and  costs  which  might  accrue  on  said 
property."  At  the  expiration  of  this  term,  which 
was  for  two  years,  it  was  renewed,  with  the  modi- 
fication that  nothing  was  to  be  paid  in  the  form 
of  charges  except  the  taxes,  but  with  the  other 
conditions  unchanged.  It  was  further  provided 
that  Cordes  should  have  the  privilege  of  improving 
the  property  as  he  might  choose,  and  "might,  at 
the  expiration  of  said  lease,  remove  any  house  or 
houses  that  he  may  have  erected  on  said  premises, 
provided  he  has  complied  with  all  the  terms  and 
conditions  hereinbefore  set  forth."  But  should  he 
"  fail  to  pay  the  rent,  as  stipulated  and  agreed, 
for    thirty     days    after    maturity    of    each    quarterly 

a 

payment,  and  fail  to  pay  the  taxes  as  aforesaid,  then 
this  lease  is  to  be  terminated  and  at  end,  and  all 
the  improvements  that  may  be  made-  on  said  lots 
to  be  forfeited  to  the  said  Mary  C.  Allen,  guardian, 
and  she  or  any  duly  appointed  agent,  has  the 
right  of  immediate,  entry  upon  said  premises  and 
improvements,  with  power  to  dispossess  the  said 
Cordes,  or  any  of  his  tenants,  all  the  improve- 
ments and  buildings  to  remain  on  said  lot,  as  the 
absolute  property  of  the  owners,  free  from  all  claimB 
on   the   part  of  the  lessee." 

There  is  then  added,  that  at  the  expiration  of 
said  lease,  Cordes  was  to  return  the  property  and 
leave  a  good  plank  fence  around  it,  with  cedar 
posts ;  but  this  is  not  connected  with  the  condi- 
tions  imposing  the   forfeiture. 

The  term  expired  on   the  3d  of  April,  1870,  and 
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the  houses  ^  not  having  been  removed,  the  parties 
negotiated  for  some  days,  had  several  interviews, 
but  failed  to  agree,  as  to  their  purchase.  Between 
the  25th  of  that  month  and  the  2nd  of  May  the 
owners  of  the  lots,  present  complainants,  got  pos- 
session, ^and  when  an  attempt  was  made  by  an 
agent  of  the  respondent,  Cordes,  to  remove,  they 
filed  the  original  bill  to  enjoin  him  from  so  doing. 
Cordes  was  allowed  to  become  defendant,  and 
answered  the  bill,  and  also  filed  a  cross-bill,  claim- 
ing that  complainants  had  unlawfully  taken  pos- 
session of  the  property,  and  had  received  the  rents 
and  profits  from  the  same,  the  houses  being  worth, 
as  alleged,  twenty  dollars  per  month.  It  is  also 
charged  that  some  oi  the  buildings  bad  been 
burned,  after  possession  taken  by  complainants,  but 
that  materials  were  left  on  the  ground,  of  the 
value  of  two  hundred  dollars,  which  complainants 
had  retained  possession  of.  The  theory  of  this 
•cross  bill  is,  that,  as  to  the  houses  remaining, 
Cordes  is  entitled  to  rents  by  reason  of  their  un- 
lawful occupation  by  complainants;  as  to  the  houses 
burned,  the  claim  is,  that  he  has  received  some- 
thiug  over  twenty-nine  hundred  dollars  from  In- 
surance Companies,  by  way  of  indemnity,  he  is  en- 
titled now  to  receive  the  difference  between  the 
amount  so  received  and  the  real  value  of  the 
buildings  destroyed,  with  their  rents  before  destruc- 
tion, also  the  value  of  the  debris  left  after  their 
destruction.  Complainant  in  his  cross  bill  also 
claims  a  lien  on  the  lots   on  which  the  property  was 
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sitaatedy  to  secure  whatever  he  may  be  entitled  to 
recover. 

We  proceed  to  dispose  of  the  questions  pre- 
sented in  the  record. 

We  had  occasion,  on  a  former  appeal,  to  investi^ 
gate  the  question  of  whether  the  forfeiture  claimed  by 
complainant  could  be  sustained  on  the  facts,  or  a  sim- 
ilar state  of  facts.  We  see  nothing  in  this  record 
to  change  the  result  then  reached ;  we  then  held  that 
such  a  forfeiture  could  only  be  enforced  on  the  fail- 
ure to  perform  the  condition,  by  an  afElrmative  act, 
such  as  a  prompt  re-entry,  with  such  purpose,  after 
demand  of  the  rent;  a  failure  to  do  so  during  the 
term,  and  recognition  of  the  lessee's  right,  after 
the  failure  to  perform  the  condition,  would  always 
be  treated  as  a  waiver.  In  this  we  followed  the 
rule  stated  by  this  Court  in  Levett  v.  Bickjord^  8 
Hum.,  618-620,  that  such  a  right  is  strictly  con- 
strued, and  is   not  encouraged  by  the   law. 

There  is  no  ground  for  a  forfeiture  shown  in  this 
case.  The  rent  had  been  promptly  paid.  The 
taxes  had  been  paid  also,  except,  possibly,  a  small 
amount  for  the  last  year,  all  of  which  was  paid 
within  a  few  days  after  the^  termination  of  the 
lease,  and  within  the  usual  period  when  such  taxes 
are  paid  under  our  practice,  and  without  any  cost 
or   annoyance  to  complainants. 

The    true    construction    of    the     contract    is,    that 
such  taxes  shall   be  paid   in  the  ordinary  course  oi 
collection,    and    shall    not    become,    in    any    way,    a 
burden     on    the     lessor.      This    condition,    iu    auv 
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view  of  the  case,  was  fairly  complied  with.  80^ 
that  the  right  to  assert  a  forfeiture  cannot  be 
sustalDed    in  any    view  of  the  case. 

As  to  the  houses  not  burned,  we  think  it  clear 
that  Cordes  is  entitled  under  the  frame  of  his  bill, 
treating  the  property  as  his  own,  and  not  going 
on  the  idea  of  a  conversion,  to  be  compensated 
for  the  reasonable  value  of  the  use  of  these  houses^ 
as  houses  situated  on  another's  land,  that  is,  the 
value  of  such  use,  less  the  value  of  the  use  of 
the  land  on  which  they  stood,  that  being  com- 
plainant's. 

His     right    to    removal    having    been    only    sus- 
pended   by   the    action   of   complainants,   he   is   now 
entitled   to   remove    such   as  remain,   and  it   will  be 
so  decreed ;       See  Cheatham  v.  Plinkey  1  Tenn.   Oh. 
579,   and   authorities   there   cited. 

As  to  the  houses  burned,  Cordes  is  entitled  to 
the  like  value  of  their  use  until  burned,  but  not 
having  chosen  to  treat  the  original  occupation  as  a 
conversion,  and  going  on  the  idea  that  the  prop- 
erty was  still  his,  he  is  not  entitled  to  treat  them 
as  his  for  the  purpose  of  charging  rents  or  for 
their  use,  and  also  in  receiving  indemnity  from 
the  Insurance  Companies,  and  at  the  same  time 
hold  the  lessors  liable  for  their  value  when  burned, 
as   property    by   them    converted    to   their    own   use. 

The  property  being  his  when  burned,  and  so 
treated  by  him,  he  must  be  held  to  the  rule,  that 
he  who  owns  must  bear  the  loss  from  its  destruc- 
tion. 
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The  result  might  be  different  if  the  loss  had 
been  shown  to  have  resulted  from  neglect  or  want 
of  proper  care;  or  any  act  of  the  lessors  after 
taking  possession,  but  nothing  of  this  kind  is  pre- 
tended. 

The  party  could  not,  perhaps,  in  any  aspect  of 
this  case,  recover  for  the  property  destroyed,  and 
claim  the  other,  not  def^troyed,  as  his  own,  as  he 
has  done.  This  would  be  to  treat  the  same  act, 
to-wit.:  the  taking  possession  wrongfully,  as  simply 
a  trespass,  as  to  the  property  unburned  and  as  a 
conversion  of  the  houses  subsequently  burned.  The 
act  was  single,  and  the  consequences  should  be 
held  to  be  entire,  and  either  the  one  or  the  other, 
^  a   trespass   or  a  conversion. 

Be  this  as  it  may,  on  the  case  made,  we  think 
we   have   laid   down    the   correct   rule. 

We  are  equally  clear  there  can  be  no  lien  on 
the  land  on  which  these  houses  were  situated.  It 
is  a  simple  case  of  wrong  done  to  the  personal 
property  of  the  owner,  for  the  contract  of  the 
parties  so  made  these  house?.  The  fact  that  these 
houses  happened  to  be  placed  on  the  land  of  com- 
plainants, cannot  give  any  right  to  charge  that 
land  for  injury  done  to  them.  That  is  all  there 
is  in  this  case  on  which  to  base  the  claim  for 
such   lien. 

The  result  is,  a  decree  will  be  drawn  in  ac- 
cord with  this  opinion.  The  costs  of  this  Court 
will  be  paid  by  the  respondent,  Cordes;  of  the 
Court    below     as    ordered    by    the    Chancellor.       A 
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reference  may  be  had  to  the  Clerk  of  this  Court, 
as  to  the  valae  of  the  use  of  the  houses,  or  if 
preferred,  the  case  can  be  remanded  for  the  ac- 
count. 


David  Whitby  et  als.  v.  John  J).  Armour  et  als. 

Statute  of  Limffations.  Vendor  and  vendee.  The  rule  that  the 
statute  of  limitatioQS  will  not  bar  the  vendor's  lien  for  pur- 
chase money  is  confined  in  its  application  to  the  vendor  and 
vendee,  and  will  not  affect  the  intervening  righto  of  innocent 
third  parties. 


FROM    SHELBT. 


Appeal  from    the    Chancery   Court    at    Memphis. 
R.  J.   Morgan,   Ch. 

George   Gillham  for   Complainants. 
W.   M.   Randolph  for  Defendants. 

TuRNBY,    J.   delivered    the   opinion   of  the    Court. 

In   1843,   John    Whitby   died,   the   owner   of    real 
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estate  in  the  city  of  Memphis.  In  1854,  the  heirs 
filed  a  bill  for  its  sale.  A  decree  of  sale  for  a 
part  was  obtained  in  February,  1858.  A  second 
decree  of  sale  in  the  same  proceedings  was  ob- 
tained in  1859,  for  what  was  then  known  as  lot 
No.  6.  The  sale  was  had  the  8rd  of  November, 
1859.  Armour  became  the  purchaser,  pajnng  part 
in  cash  and  executing  his  two  notes  for  three 
hundred  dollars  each,  due  respectively  in  Novem- 
ber, 1860,  and  November,  1861.  In  1866,  1868 
and  1869,  he  sold  said  lot  in  parcels  to  difierent 
purchasers. 

The  decree  in  Chancery  retained  a  lien  fo^  t>ie 
purchase  money. 

This  bill  was  filed  in  November,  1875,  to  en- 
force the  lien,  and  charges  that  the  notes  are  lost. 
It  further  charges:  ''Complainants  state,  as  will 
be  seen  by  reference  to  the  proceedings  therein,  in 
1867,  though  there  was  nothing  whatever  to  be 
done  in  said  cause  except  to  collect  the  unpaid 
purchase  money  fer  said  lot  No.  6,  an  order 
was  entered  upon  the  minutes  of  this  Honorable 
Court  requiring  complainants  therein  to  speed  the 
said  cause  by  the  next  term  of  this  Court.  At 
which  next  term,  nothing  having  been  done  by 
complainants,  some  of  whom  were  infants  at  the 
time,   the   cause    was   ordered   to   be    dismissed.'" 

While,  by  the  rulings  of  this  Court,  no  statute 
of  limitations  will  obtain  to  bar  the  vendor's  lien 
for  the  purchase  money,  this  rule  must  be  gener- 
ally  confined  in  its   application   to   vendor  and   ven- 
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dee,  and  will    not  affect  the    intervening  rights   of 
innocent  third  ^'ctauns. 

Here  we  have  a  lapse  of  foarteen  years  from 
the  maturity  of  the  last  note  to  the  first  step 
taken  for  collection,  and  according  to  the  allega- 
tions of  the  bill,  three  several  private  sales  of  the 
property  and  a  dedication  of  parts  of  it  for  pub- 
lic streets  in  the  city,  during  periods  of  from  more 
than  six  to  upwards  of  nine  years,  and  all,  except 
one  sale  of  a  small  fraction,  over  seven  years  be- 
fore the  filing  of   this   bilL 

Other  questions  aside,  the  sub-purchasers,  holding 
possession  for  seven  years,  have  acquired  a  good 
title. 

.  The  facts  made  by  the  bill  show  that  com- 
plainants have,  by  their  lacheSy  lost  any  lien  they 
may  have  had   upon  the  property. 

As  appears  from  these  facts,  the  complainants 
were  especially  and  peremptorily  invited  to  ^^  speed 
the  cause,"  and  were  given  to  the  subsequent  term 
to  do  so.  They  say  there  was  nothing  to  be  done 
except  collect  this  purchase  money,  and  yet  they  to 
decline  to  further  prosecute,  and  for  such  failure, 
the  cause  is  dismissed,  there  not  being  so  much 
as  a  suggestion  that  the  purchase  money,  or  any 
part  of   it,  was   unpaid. 

In  the  decree  of  dismissal  they  acquiesced  for 
eight  years   before  bringing  this   suit. 

If,  after  this  decree  of  dismissal,  one  proposing 
to  buy,  undertake  to  investigate  the  title  of  the 
proposed   vendor,  shall  find   the  final  decree  taking 
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the  cause  out  of  Court,  the  natural  and  reasonable 
conclusion  must  be  that  everything  necessary  to  the 
consummation  of  the  sale  to,  and .  perfection  of 
title  in  the  vendee  in  Chancery  has  been  done ; 
that  the  finishing  touch  and  main  purpose  ot  the 
proceeding — ^the  collection  of  the  purchase  money — 
has  been  accomplished. 

If,  in  this  case,  the  collection  has  not  been 
made,  it  is  because  of  the  laches  of  complainants, 
and  through  their  laches  in  not  only  failing  to 
collect,  but  in  permitting  the  final  order  to  be 
made,  the  purchaser    may  have  been   misled. 

If  we  admit  the  purchase  money  has  not  been 
paid  (and  we  think  the  facts  stated  do  not  auth- 
orize such  admission),  still  the  rule,  that  when  one 
of  two  innocent  persons  must  suffer,  the  loss  must 
be  borne  by  him  whose  conduct  brought  about 
the  injury,   applies   with   force  in   this   case. 

The  decree  is  reversed,  demurrer  allowed  and 
bill   dismissed  with   costs. 
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John  Kelson  et  al  v.  John  S.  Olatbbooeb. 

1.  Estoppel.    The  maker  of  a  deed  absolute  in  form,  who  testifies 

in  a  case  to  which  he  is  no  party,  that  he  has  no  interest 
whatever  in  the  land  conveyed  by  the  deed,  is  estopped  from 
afterwards  asserting  that  the  deed  was  in  fact  a  trust,  and  not 
an  absolute  conveyance. 

2.  Samx.    His  heir  is  also  estopped. 

3.  ChancertPractigk.     Verdictofajury,    Immaterialiasues.    The 

verdict  of  a  jury  upon  immaterial  issues  may  be  set  aside  by 
the  Court  and  a  decree  pronounced  as  if  no  trial  by  a  jury  had 
been  had. 

4.  Sams.     Same.    Same.    A  defense— estoppel  for  example — which  ^ 

if  established,  will  be  determinative  of  a  cause  is  such  a  mate- 
rial issue  that  unless  it  be  submitted,  all  other  issues  are  imma- 
terial; and  if  such  pivotal  defense  be  establlBhed,  the  verdict 
upon  other  issues  submitted  may  be  set  aside,  and  a  decree 
pronounced  for  the  defendant. 


FROM     8HBLBY. 


Appeal  from  the  Chancery  Court  at  Memphis. 
R.  J.  Morgan,   Ch. 

EsTES  &  Ellett,  Geo.  Gantt,  and  H.  E.  Jack- 
son for   Complainant. 

T.   B.   TuRLBY  for  Defendant. 

TuRNBY,  J.,   delivered   the   opinion    of    the  Court. 

By  their  original  bill  complainants  seek  to  have 
a  trust  declared  in  their  favor  upon  certain  real 
estate    in    the    City   of    Memphis,   which    was    con- 
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veyed  in  September,  1842,  by  Marcus  B,  Winches- 
ter, ancestor  of  complainants,  to  John  8.  Clay- 
brooke,  by  deed  absolute  on  its  face. 

The  alleged  ground  for  ^the  relief  sought  is, 
that  the  p  pose  of  making  the  conveyance  was, 
to  have  CKiybrooke  apply  the  property  or  the  pro- 
ceeds of  its  sale,  to  the  payment  of  the  debta 
owing  'y  Winchester,  and  that  Claybrooke  accepted 
it  upon  that  trust;  that  the  trust  has  been  per- 
formed, with  the  property  in  suit  left  over,  and 
that  to  it  Claybrooke  holds  the  legal  title  as  trus- 
tee for  complainants. 

Claybrooke  answers  upon  oath;  denies  the  alle- 
legations,  and  sets  up  the  purchase  as  absolute  in 
form  and  fact;  that  he  purchased  the  property  for 
the   comsideration   of  (28,000.00. 

lie  also  relies  upon  a  deposition  given  by  Win- 
chester in  1851,  in  a  case  of  Mayor  and  Alder- 
men of  South  Memphis  v.  Howard  and  Kent,  as 
creating  an  estoppel  on  complainants,  averring  that 
^lat  deposition  shows  that  Winchester  swore  that 
the  conveyance  was  made  to  Claybrooke  without 
any   reservation   or  trust. 

An  amended  and  supplemental  bill  was  filed, 
charging  that  it  the  conveyance  was  not  upon  the 
trust  alleged  in  the  original  bill,  it  was  procured 
bv  means  of  undue  influence  exercised  over  Win- 
Chester   by   Claybrooke. 

The   answer  denies  the  allegations. 

On  the  trial  of  the  cause,  complainants  de- 
manded a  jury   and   submitted  the  following  issues: 
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*^  1.  Were  or  were  not  the  conveyances  made  by 
M.  B.  Winchester  to  defendant  for  the  purpose  of 
having  the  property  or  its  proceeds  appropriated 
and  applied  by  the  defendant,  to  the  payment  of 
his  ( Winchester's )  debts ;  and  were  the  same  ac- 
cepted by  the  defendant  for  this  object  or  on  this 
trust  ? '' 

^^2.  Were  or  were  not  said  conveyances  made 
or  intended  as  mortgages  to  protect  and  reimburse 
the  defendant  for  all  sums  he  might  pay  or  as- 
sume for  Winchester?  or  was  the  same  an  abso- 
lute sale  of  the  property  therein  described  from 
Winchester  to   defendant  ?  " 

"  8.  Were  the  conveyances  obtained  from  Win- 
chester by  Claybrooke  by  undue  influence,  artifice 
or  fraud,  or  did  the  defendant,  by  reason  of  con- 
fidential or  professional  relations  with  Winchester, 
secure  for  himself  an  undue  bargain  and  advantage 
in   obtaining  said   deeds  ?  ^' 

The  jury  responded:  "We  find  the  con- 
veyance was  made  by  M.  B.  Winchester  to  the 
defendant  for  the  purpose  of  paying  Winchester's 
debts,   and   was   so   accepted  by  defendant" 

"  We  find  said  conveyance  ^  as  an  absolute  con- 
veyance." 

"  We  find  said  conveyance  was  obtained  from 
Winchester  by  Claybrooke  on  account  of  his  em- 
barrassed condition,  and  by  reason  of  the  confi- 
dential  relations  existing  between  them." 

44— Vol.  4. 
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The  Court  set  aside  the  verdict  and  gave  a  de- 
cree  for  defendant,   dismissing  the  bill. 

It  is  argued  by  defendant,  that  in  view  of  the 
defense  of  estoppel  set  up  by  the  answer,  the  is- 
sues tendered  and  passed  upon  by  the  jury  were 
immaterial,  it  being  maintained  that  the  question 
of  estoppel  was  the  primary  and  leading  one,  and 
must  of  necessity  be  determined  betore  any  others 
made    by  the  pleadings    can  arise    for   investigation. 

It  is  insisted  by  complainants  that  the  question 
of  estoppel  does  not  arise,  because  Claybrooke  was 
not  a  party  to  the  suit  of  Mayor  and  Aldermen 
V.  Howard  and  Kent,  and  had  no  legal  interest 
either  in  the  property  involved  in  the  litigation  or 
in  the  decision  of  the  Court ;  that  the  property 
involved  in  that  suit  was  not  embraced  in  the 
Winchester  conveyance  to  Claybrooke.  On  the 
other  hand,  it  is  urged  that  C'laybrooke  did  have 
an  interest  in   the   questions  involved. 

During  the  pendency  of  that  suit,  persons  in 
interest  were  incompetent  witnesses  on  the  side  of 
their  interest. 

With  a  view  of  testing  his  interest,  the  matters 
of  fact  just  mentioned  were  inquired  of  from  Win- 
chester, and  we  think  his  answers  show  them  af- 
firmatively. 

The  parties  introducing  him  were  sufficiently 
impressed  with  the  same  belief  to  have  Claybrooke 
execute  to  Winchester  a  release  to  any  and  all  li- 
ability because  of  his   warranty   of  title. 

At   all    events    the    questions    are    made   by    the 
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record  with  sufficient  prominence  and  distinctneHK 
to  have  demanded  action  npon  them,  upon  a  proper 
issue  submitted  to  the  jury  under  a  correct  charge 
from  the  Court  as  to  what  would  constitute  an  es- 
toppel; until  this  was  done  other  issues  were  im- 
mateiial. 

But  aside  from  this,  and  even  admitting  the  is- 
sues to  have  been  materia],  still  we  are  of  opinion 
the   verdict  of  the  jury  is   a  nullity. 

The  findings  that  the  conveyance  was  made  and 
accepted  for  the  purpose  of  paying  Winchester's 
debts ;  that  it  was  absolute,  and  that  it  was  ob- 
tained on  account  of  the  embarrassed  condition  of 
Winchester,  and  by  reason  of  the  confidential  rela- 
tions existing  between  the  parties,  in  no  way  re- 
flects upon  the  integrity,  motive,  honesty  or  capacity 
of  either  of  the  contracting  parties.  Nothing  is 
more  natural  than  that  an  honest  man  will  he 
willing  to  sell  his  property  to  pay  his  debts;  that 
he  should  do  so  absolutely,  and  in  doing  so  select 
as  a  vendee  one  between  whom  and  himself  con- 
fidential and  friendly  relations  exist.  There  is  noth- 
ing in  the  verdict  out  of  which  can  be  construed 
the  finding  of  the  presence  of  fraud,  artifice  or 
undue  influence  in  the  transaction  of  conveyance 
and  acceptance  between  Winchester  and  Claybrooke. 

The  Chancellor  did  right  to  set  the  verdict 
aside. 

The  next  inquiry  is,  was  there  an  estoppel? 
To  the  objections  taken  here  that  the  entire  rec- 
ord   in    Mayor  and  Aldermen  v.    Howard   ^   Kent  is 
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not  presented,  and,  therefore,  the  question  cannot 
be  made  upon  the  deposition,  we  say,  it  comes 
too  late,  having  made  no  objection  in  the  Chan- 
cery Court,  bu€  electing  to  pass  upon  it  there  you 
are  committed,  and  will  not  be  heard  to  complain 
of  the  absence  of  the  other  portions  of  that  rec- 
ord. Besides,  it  is  sufficiently  pleaded  to  have 
entitled  complainants  to  the  use  of  the  entire  rec- 
ord if   they   had   desired   it. 

In  that  deposition,  Winchester,  under  the  obli- 
gations of  his  oath,  says,  that  he  did,  in  1842, 
convey  the  property  to  Claybrooke  for  a  valuable 
consideration ;  that  no  reservations  whatever  were 
made  except  those  expressed  on  the  face  of  the 
deed;  that  the  sale  was  absolute,  and  he  is  not 
aware  of  any  reservation  upon  the  face  of  the 
deed  for  his  benefit;  that  the  land  in  controversy 
is  embraced  in  his  deed  to  Claybrooke,  who,  with 
others,  is   interested   in   the   suit. 

He  shows  himself  to  be  a  very  sensible  and  well- 
informed  man.  Is  cautious  and  guarded  in  the 
use  of  language  employed  to  convey  his  meaning. 
There  is  nothing  in  this  very  long  deposition, 
written  in  the  most  part  by  Winchester  himself, 
showing  inadvertence,  ignorance  or  mistake;  on 
the  contrary,  it  discovers  care,  thought  and  pru- 
dence, as  well  as  a  thorough  knowledge  of  the 
facts  deposed  to.  That  Winchester  understood  what 
he  was  doing,  and  meant  what  he  said,  there  can 
be    no    doubt,   and    those    claiming    under  him    are 


APRIL  TERM,  1880.  698 


Nelson  v.  Claybrooke. 


estopped    to    deny    it.      They    must   eubmit    to    the 
title  remaining   where   he  placed  it. 

Even  though  Winchester  may  have  been 
mistaken  in  his  belief  that  the  deed  of  1842  to 
Claybrooke  embraced  the  laud  in  controversy  in 
the  suit  in  which  his  deposition  was  given,  still 
the  question  was  the  same,  and  he  and  Claybrooke 
were  as  much  interested  in  its  settlement,  as  if  it 
had  been  made  upon  the  deed  of  1842.  Being 
so  intended,  and  both  believing  the  property  claimed 
by  Claybrooke  was  involved,  Winchester  made  his 
solemn  disclaimer  under  oath  in  the  beforementioned 
deposition,  in  a  judicial   proceeding:       2   Head,  604. 

As  said  in  Hamilton  v.  Zimmerman^  5  Sneed, 
39 :  **  No  explanation  is  given  of  the  admission, 
either  in  the  bill  or  proof,  and  it  is  in  vain  to 
attempt  to  evade  its  force,  by  saying  that  the 
statement  was  an  immaterial  matter  in  the  former 
suit,  and  therefore  not  likely  to  have  challenged 
attention,"   etc. 

Here  the  statements  were  the  direct  results  of 
direct  inquiry,  and  of  matter  believed  by  all,  and 
especially  by  the  witness,  to  be  of  importance  in 
the   cause   and    material   to   the   issue. 

Upon  the  questions  of  trust  and  of  fraud  and 
undue  influence,  it  is  sufficient  to  remark  that 
much  testimony  has  been  introduced,  consisting 
mainly  of  a  letter  correspondence  between  Win- 
Chester  and  Claybrooke.  It  is  apparent,  however, 
that  but  a  small  portion  of  the  correspondence  ac- 
tually had  has  been   brought  into  the  record,  doubt- 
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lesaly  because  of  its  loss  and  destruction.  From 
that  we  have,  we  find  extracts  tending  to  show  a 
purpose  to  delay  creditors,  and  some  with  a  ten- 
dency  to    the    creation   of   a  trust  for  the  payment 

of  debts,  but  when  we  consider  this  correspondence 
connectedly,   and   as   a   whole,   we  think  the  decided 

weight  of  its  meaning  is  a  recognition  by  b%tb 
of  an  absolute  sale  by  Winchester  to  Claybrooke. 
In  addition,  Winchester,  w^ho  lived  for  many  years 
after  it,  never  denied  to  Claybrooke  that  the  sale 
was  absolute  and  unconditional ;  instead  he  rep- 
resents himself  as  Claybrooke's  agent  in  the  eo- 
pcrintendency   of  the   property. 

The  widow  of  Winchester,  for  several  years 
after  his  death,  recognized  the  title  of  Claybrooke, 
and  after  her  death,  his  children,  who  had  access 
to  his  papers  and  every  opportunity  to  inform 
themselves  as  to  the  status  of  his  title,  delayed 
for  several  years  before  setting  up  any  claim  or 
bringing   suit. 

Upon  the  whole  case,  laying  aside  the  question 
oi  estoppel,  we  are  of  opinion  complainants  have 
tailed  to  make  a  case  by  that  measure  of  evidence 
demanded   by   law. 

Affirmed. 

The  account  for  rents,  etc.,  will  commence  with 
the  filing  of  the  cross-bill.  No  account  for  ante- 
cedent rents,  -etc. 
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8t.  Louis  Typb  Foundry  Company  t?.  D.  M.  Wisdom. 

1.  Payments.  How  applied*  Where  two  successive  firms  of  the 
same  name,  but  composed  in  part  of  different  members,  have 
had  a  running  account  with  a  creditor,  payments  made  after 
the  formation  of  the  last  firm  must,  unless  otherwise  agreed  by 
the  parties,  be  applied  in  satisfaction  of  so  much  of  the  ac- 
count as  constitutes  the  debt  of  the  firm  whose  funds  are  paid. 

X  Pleading  and  Practice.  Plea,  Verdict.  The  admission  of 
one  plea  caum  t  be  used  to  limit  the  effect  of  another,  and  a 
general  verdict  is  always  applied  to  the  proper  issue. 


FKOM    MADISON. 


Appeal  in  error  from  the  Law  Court  of  Madi- 
aon.       H.   W,   MoCorry,  J. 

P.  L.  Stricklin,  C.  G.  Bond  and  R.  W.  Haynbs 
for   the   Company. 

E.   L.   Bullock    for  Wisdom. 

Cooper,  J.,  delivered  the  opinion   of    the  Conrt. 

Previous  to  the  3rd  of  August,  1870,  W.  W. 
Oates,  Don  Cameron  and  J.  T.  Hicks  were  part- 
ners in  the  publication  of  the  West  Tennessee 
Whig,  and  D.  M.  Wisdom  and  two  other  persons 
were  partners  in  publishing  the  Jackson  Tribune. 
About  the  date  mentioned,  Gates,  Cameron,  Hicks 
and  Wisdom  formed  a  new  partnership,  bought   out 
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Wisdom's  partners,  and  commenced  the  pablication 
of  a  new  paper,  called  the  Jackson  Whig  and 
Tribune.  The  style  of  the  old  firm  as  well  as 
the  new  firm  was  .W.  W.  Gates  &  Co.  The  old 
firm  had  a  running  account  with  the  St.  Louis 
Type  Foundry  Company,  and  the  new  firm  con- 
tinued to  make  purchases  from  the  same  company. 
From  the  8rd  of  August,  1870,  to  the  15th  of 
December,  1870,  the  purchases  of  the  new  firm 
from  the  Foundry  Company  amounted  to  $1,248.65, 
and  the  payments  on  the  account  during  the  same 
time  amounted  to  Jl,340.  Oates  was  the  book- 
keeper of  both  the  old  and  the  new  firm,  and 
made   all  the  payments. 

On  the  15th  of  December,  1870,  Gates  closed 
the  account  of  the  Foundry  Company  by  execut- 
ing three  notes  in  the  name  of  W.  W.  Gates  k 
Co.   for   $658.76   each. 

The  present  suit  was  brought  on  these  notes 
against  Gates,  Hicks  and  Wisdom  as  partners 
under  the  name  of  W.  W.  Gates  &  Co.  Gates 
and  nicks,  being  equally  liable  whether  the  notes 
were  given  for  the  debt  of  the  old  or  new  firm^ 
have  acquiesced  in  a  judgment  against  them.  Wis- 
dom contested  his  liability  under  pleas  of  nil  debit 
payment   and   non   est  j actum. 

The  case  was  tried  by  the  Judge  without  a 
jury,  who  found  the  issues  and  rendered  a  judg- 
ment in   favor   of    Wisdom. 

The   Type   Foundry  Company   appealed   in   error. 

As   a   fact,   the   account   on   the   plaintiff's    books 
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being  in  the  name  of  W.  W.  Gates  &  Co.,  for 
the  old  firm,  was  continued  under  the  same  name 
for  the  new  firm,  but  there  is  nothing  to  show 
that  this  was  done  with  the  assent  of  the  mem- 
bers of  the  new  firm.  There  is  evidence  that  the 
first  large  payment  after  the  3d  of  August,  1870, 
was  raised  and  made  for  the  purpose  of  giving 
the  new  firm  credit  with  the  plaintiff.  The  proof 
is  clear  that  the  plaintiff,  at  the  time  the  notes 
sued  on  were  given,  knew  that  the  account  for 
the  balance  of  which  they  were  executed,  had 
been  contracted  by  separate  firms,  and  Gates  him- 
self proves  that  neither  he  when  he  gave  them, 
nor  the  agent  or  members  of  the  company  who, 
received  the  notes,  intended  to  bind  the  new  firm 
for  the  debts  of  the  old  firm.  The  previous  pay- 
ments after  the  organization  of  the  new  firm  were 
made  by  Gates  without  any  direction  as  to  their 
appropriation,  and  it  does  not  appear  that  the 
plaintiff  then  or  at  any  other  time  made  a  spe-^ 
cific  appropriation  thereof.  Three  small  and  two 
large  payments  were  made  between  the  3rd  of 
August  and  15th  of  December,  1870.  The  defend- 
ant claims  that  the  two  large  payments  which  to- 
gether exceed  the  purchases  of  the  new  firm  were 
made  with  the  assets  of  that  firm.  The  Circuit 
Judge  so  found  as  a  fact  and  there  being  evidence 
to  sustain  this  view,  the  finding  is,  like  the  ver- 
dict of  a  jury,  conclusive  under  the  rule  of  this 
Court.  The  evidence  has  been  examined,  however, 
and    leaves    no   doubt    whatever    as  to    the    first   of 
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the  large  items,  and  very  little  as  to  the  other. 
The  money  which  made  these  payments  was  fur- 
nished by  the  new  firm.  The  notes  were  not  in- 
tended to  be  binding  on  the  new  firm,  nor  would 
they  be  in  law,  except  to  the  extent  of  the  con- 
sideration which  enured  to  the  benefit  of  that 
firm.  If  then  the  payments  which  together  ex- 
ceeded the  account  against  the  new  firm  be  ap- 
plied to  the  satisfaction  of  that'  account,  there 
would  be  no  consideration  to  sustain  the  notes  nor 
the  action  based   thereon. 

The  plaintift'  must  fail  in  his  action  unless  he 
ean  show  that  the  payments  should  be  otherwise 
applied,  and  the  argument  on  behalf  of  the  plain- 
tiff is,  that  the  law  will  apply  them  to  the  oldest 
items  on  the  whole  account,  although  those  items 
were  contracted  by  the  old  firm.  In  other  words, 
the  contention  is  that,  in  the  absence  of  any  agree- 
ment of  the  parties,  the  law  will  apply  the  money 
of  one  person  or  firm  to  the  payment  of  the  debt 
of  another  person  or  firm.  Such  a  rule  would  be 
manifestly  inequitable,  and  can  hardly  be  sound. 
The  general  rule  in  this  State,  in  respect  to  the 
appropriation  of  payments  is,  that  a  debtor  owing 
different  debts  to  the  same  person  has  a  right  to 
apply  the  payment  at  the  time  when  made  to 
either  debt,  and  if  he  fails  to  do  so,  and  the  pay- 
ment be  general,  the  creditor  may  apply  it,  and 
where  no  appropriation  is  made  by  either  party 
the  law  will  apply  it  according  to  the  intrinsic  jus- 
tice  and   equity   of    the    case .       Bussey  v.    Gant^   10 


•  APRIL  TERM,  IbbO.  699 


Su  Louis  Type  Foundry  Company  v,  WUdom. 

Hum.,  288 ;  Fulton  v.  Davidson^  3  Heis.,  649 ; 
Pointer  v.  Smithy  7  Heis.,  149.  The  rule  thus 
enunciated  will  not  aid  the  plaintiff.  For  as  we 
have  seen  neither  the  debtor  nor  the  creditor  is 
shown  to  have  made,  at  tke  time  of  payment,  a 
specific  appropriation  of  the  payments,  and  it 
would  clearly  not  be  ^^  according  to  the  intrinsic 
justice  and  equity  of  the  case"  to  apply  the  money 
of  the  new  firm  to  the  payment  of  the  debts  of 
the  old  firm.  There  is  another  difficulty  in  the 
plaintiff's  way.  The  question  presented  is  not  one 
of  the  application  of  payments  as  between  debtor 
and  creditor,  where  each  may  in  turn  elect  to 
inake  the  application,  and  where,  in  the  absence 
of  an  election,  the  law  would  apply  them,  but  the 
payment  of  the  funds  of  one  party  to  a  creditor, 
who  has  a  debt  against  that  party  and  also  a 
debt  against  another  of  the  same  name.  The 
creditor  may  elect  to  apply  the  payment  to  any 
debt  of  the  debtor,  or  the  law  may  apply  it  for 
him.  But  the  creditor,  in  the  absence  of  agree- 
ment, express  or  implied,  cannot  apply  the 
money  to  the  satisfaction  of  the  debt  of  a 
third  person.  Nor,  of  course,  would  the  law  ever 
30  apply  it.  If  a  payment  may,  by  reason  of  the 
peculiar  nature  of  the  business,  the  assumption  of 
a  new  partner  or  a  long  continued  course  of  deal- 
ings, be  applied  to  another  debt  than  that  of  the 
payer,  the  application  can  only  be  sustained  upon 
the  ground  of  assent,  express  or  implied.  No 
such    assent    appears    in    this    case.       There    can   be 
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no  binding  assent  by  conduct  except  with  full 
knowledge  of  all  the  facts,  and  the  whole  doctrine 
of  the  appropriation  of  payments  turns  upon  the 
intentions  of  the  debtor,  either  express,  implied  or 
presumed:  1  Story's  Eq.  Jur.,  459c.  It  seems, 
that  at  one  time  in  the  progress  of  the  suit,  the 
defendant  thought  that  the  account  of  the  new 
firm  with  the  plaintifi  had  not  been  fully  paid, 
and  he  shaped  one  or  two  of  his  special  pleas  of 
non  est  factum  to  meet  this  view.  It  is  suggested 
rather  than  argued  that  the  defendant  should  be 
charged  with  the  amount  conceded  by  these  sworn 
pleas  to  be  still  due.  As  a  question  of  pleading, 
each  plea  at  law  is  independent  of  every  other, 
and  the  admission  of  one  plea  cannot  be  used  to 
limit  the  effect  of  another.  A  plea  of  payment 
which  concedes  the  validity  of  the  instrument  sued 
on,  will  not  affect  the  defence  under  a  plea  of  non 
est  factum  in  the  same  cause.  And  a  general 
verdict  will  be  applied  to  the  proper  issue.  As  a 
question  of  estoppel,  the  pleading  is  open  to  proof 
in  the  particular  case :  Hamilton  v.  Zimmermany  5 
Sneed,  39.  It  is  not  denied  that  the  account  of 
the  new  firm,  created  after  the  execution  of  the 
notes  in  controversy,  has  been  paid.  There  is  no 
error  in  the  judgment,  and   it   must   be   afiirmed. 
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T.  A.  Nblson,  Ex'r,  Etc.,  t;.  Martha  Tbiqg,  et  al. 

1.  PRIYIEB.  Houf  created.  The  relation  of  privies  may  be  created 
by  operation  of  \aw,  by  descent  or  by  voluntary  or  involuntary 
transfers  from  one  person  to  another,  and  denotes  mutual  or 
successive  relationship  to  the  same  rights  of  property. 

%  Statute  of  Limitationb.  Color  of  title.  Voidable  deed,  A 
naked  trespasser  without  color  o^  title  cannot  transmit  his 
right  to  a  successor  so  as  to  enable  the  latter  to  couple  the  two 
possessions  to  form  the  bar  of  the  statute  of  limitations,  but 
those  having  color  of  title  may  transfer  or  convey  their  right 
by  conveyance  so  as  to  enaj^le  the  holder  to  connect  successive 
conveyances  and  possessions  with  his  own  right  and  posses- 
sion, and  this,  though  one  of  the  conveyances,  was  voidable. 

8.  Samk.  Creditors.  Beal  estate  of  intestate.  Lien,  Purchaser  from 
heirs  of  intestate.  Creditors  of  an  '  *testate  have  no  such  lien 
on  the  real  estate  of  the  intestate  as  will  prevent  the  bar  of  the 
statute  of  limitations  in  favor  ol  the  purchaser  of  the  heirs  of 
the  intestate. 


FROM    SHELBT 


Appeal    from    the    Chancery   Court   at    Memphis. 
J.   O.   Pierce,  Sp.   Ch, 

T.   B,  Edgington   for  Purchasers. 

n.   C.  King  for  Creditors. 

8.  P.   Walker   and  George    Gantt    for  Defend- 
ants. 
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DEADERiGEy  C.  J.,  delivered  the  opiuioa  of  the 
Court. 

In  1863  John  Trigg  died,  leaviug  a  will,  oi 
which  the  complainant  was  appointed  executor,  and 
devising  to  his  son,  James  B.  Trigg,  a  tract  of 
about  800   acres   of  land   in   Tipton   County. 

The  will  was  proved  and  the  executor  qualified 
in  1865.  On  the  20th  of  May,  1864,  said  James 
B.  and  his  brother,  William  W.  Trigg,  sold  and 
executed  bond  for  title  to  said  tract  of  land,  to 
the  firm  of  Lutz,  Windle  &  Co.,  composed  of 
George  R.  Lutz,  A!  B.  Windle  and  Jacob  Stein- 
kuhl,  for  the  consideration  of  {10,000.  Seven 
thousand  six  hundred  dollars  was  paid  in  cash,  and 
two  notes  of  $1,200  were  taken  for  balance,  pay- 
able respectively  in  twelve  and  twenty-four  months. 
On  the  14th  of  June,  1866,  Lutz  &  Windle  as- 
signed and  conveyed,  by  transfer  of  Trigg's  title 
bond,  to  their  partner,  Steinkuhl,  who  had  paid 
the  balance  of  the  purchase  money,  all  their  inter- 
est in   said   tract   of   land. 

In  September,  1867,  Schaller  &  Qerke  obtained 
judgment  against  said  Steinkuhl  in  the  United 
States  Circuit  Court  at  Memphis,  on  which  execu- 
tion was  issued  and  levied  upon  said  land,  and 
the  same  was  sold  and  bought  by  plaintift's,  and 
the  same  was  conveyed  by  deed  to  the  purchasers, 
by   the   U.   S.   Marshal. 

On  the  31st  of  January,  1871,  Schaller  A  Gerke 
sold  and  conveyed  by  deed  the  said  tract  of  land 
%o    Isaac    W.   Bass,   and    on    the    28th    of    January, 
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1878,  Bass  sold  and  conveyed  the  same  by  deed 
to  York  k  Nobiin,  the  present  claimants,  who 
took  possession  when  they  bought,  and  are  still  in 
possession   of  the   land. 

Lutz,  Windle  &  Co.,  the  parchasers  of  Jamea 
B.  and  W.  W.  Trigg,  took  possession  of  the  land 
at  the  time  of  the  sale  to  them,  in  1864,  and  each 
of  the  successive  claimants  took  possession  by 
themselves  or  tenants  at  the  time  of  succeeding  to 
the  title  as  hereinbefore  stated  and  have  held  con- 
tinuously until  the  present,  Nobliu  &  York  being 
now   in   possession. 

The  original  bill  in  this  case  was  filed  the  20th 
of  March,  1866,  for  the  sale  of  land  to  pay  debts 
of  testator.  It  is  alleged  that  testator  left  a  large 
amount  of  real  estate  in  and  near  Memphis  and  a 
plantation  and  lands  on  the  Mississippi  river,  in 
Tipton  County  Tennessee.  The  complainant  states 
that  he  is  advised .  he  has  a  right  to  sell  so  much 
thereof  as   may  be   necessarry   to   pay   debts- 

The  widow,  heirs  and  creditors  of  testator  were 
made  defendants  to  this  bill.  In  April,  1874,  an 
amended  bill  suggesting  insolvency  of  the  estate  of 
John   Trigg,   deceased,   was   filed. 

And  on  the  9th  of  January,  1874,  complainant 
Nelson,  as  executor,  as  aforesaid,  filed  an  amended 
bill  alleging  he  had  recently  before  learned  that 
York  &  Noblin  claimed  title  to,  and  were  in  pos- 
session of  the  tracts  of  land  in  Tipton.  County,  de- 
vised to  James  B.  Trigg  by  his  father,  which  he 
averred   should   be   sold  to   pay   testator's  debts,   and 
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he  prayed  that  they  and  Steinkuhl  and  Wooldridge 
be  made  defendants,  and  that  the  land  be  subjected 
to   payment  of   testator's  debts. 

Steinkuhl,  Noblin  &  York  demurred  to  and 
answered  the  bill.  Their  demurrers  were  over- 
ruled. 

In  their  answers  Noblin  &  York  rely  upon  the 
statute  of  limitations,  and  the  continuous  and  ad- 
verse holding  of  themselves  and  those  under  whom 
they   claim  for   more  than   seven  years. 

Steinkuhl,  amongst  other  things,  also  relied  upon 
the  statute  of  limitations  of  seven  years  in  an 
amendment  to  his  answer,  which  was  stricken  out 
on  motion  and  the  cause  was  brought  here  by  ap- 
peal, and  at  a  former  term  of  this  Court  it  was 
held  that  the  decree  below  in  overruling  the  de- 
murrers, to  the  bill  of  Nelson,  was  correct.  But 
that  it  was  error  to  strike  out  that  part  of  the 
answer  which  relied  upon  the  statute  of  limitations 
of  seven   years,  and   the   cause   was   remanded. 

Upon  proof  taken,  the  Chancellor  held  that  the 
defense  of  seven  years  adverse  possession  under  as- 
surances of  title  had  been  made  out  and  dismissed 
complainants  bill  which  sought  to  subject  said 
lands  to  sale  for  the  payment  of  testator  Trigg's 
debts,  but  without  prejudice  to  any  rights  as  be- 
tween  defendants. 

From  this   decree   the   executor  has   appealed. 

James  B.  Trigg  had  sold  and  given  bond  for 
title  to  his  vendees,  in  1864,  before  Nelson  quali- 
fied as   executor,  and    said   vendees   took    possession 
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immediately,  and  the  successive  holders  by  assign- 
meut  of  said  bond  and  deeds  have  since  held  un- 
broken possession,  one  from  the  other,  up  to  the 
time  (and  since)  of  the  filing  of  amended  bill, 
January  9,  1874.  The  complainants  not  question- 
ing their  title  or  seeking  to  divest  it  by  making 
them  par^-ies  for  this  purpose,  thus  making  seven 
years  such  adverse  holding  up  to  the  1st  of  Janu- 
ary, 1874,  being  eight  days  before  the  filing  of 
said  amended  bill. 

This  is  a  good   defense,   unless: 

1.  The  effect  of  the  bill,  filed  by  the  executor, 
was  to  operate  as  a  prohibition  against  the  sale 
of  the  land,  and  we  do  not  think  it  can  have 
this  effect,  because  no  bill  was  pending  when  James 
B.  Trigg  sold  and  .executed  bond  for  title,  and 
surrendered  possession,  and  the  defendants  who 
claimed  the  land  were  not  made  parties  to  the 
executor's  bill  until   January   9,   1874. 

2.  Or,  unless  there  was  not  such  privity  between 
Steinkuhl  and  Schaller  A  Gurke,  as  enabled  the 
latter  to  connect  their  possession  and  title  with 
that  of  the   former. 

The  relation  of  privies  may  be  created  by 
operation  of  law,  by  descent,  or  by  voluntary  or 
involuntary  transfers  from  one  person  to  another, 
and  denotes  mutual  or  successive  relationship  to  the 
same  rights   of  property :       Freeman  on  Judgments, 

sec.   162. 

By  Act  of  1819,  sec.  1,  (Code,  sec,  2768)  seven 

45_VoL.  4. 
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years  adverse  possession  of  granted  laud,  held,  by 
himself  or  those  through  whom  he  claims,  by  con- 
veyance, devise,  grant  or  other  assurance  of  title^ 
etc.,  vest  in  the  holder  the  title  in  fee.  Under 
this  section  it  has  been  held  that  a  sheriff's  deed,, 
founded  on  a  void  tax  sale ;  a  void  deed ;  a  de- 
cree for  partition ;  an  unregistered  deed ,  or  fraud- 
ulent or  forged  deed,  are  respectively  '^assurances  of 
title "  within  the  meaning  of  the  act,  8  Ter.  405 ; 
10  Hum.,  214;  1  Yen,  256;  2  Swan.,  656;  5 
Sneed,  636;  11  Sum.,  313.  So  also  under  the  2d 
section  of  the  Act  of  1819,  (Code,  sec.  2763). 
One  in  adverse  possession,  without  "color  of  title *^ 
for  seven  years  is  protected  to  the  extent  of  hi& 
possession  by  enclosure.  But  if  the  possessor  holds 
under  an  assurance  of  title,  'as  by  title  bond,  or 
unregistered  deed,  he  is  protected  to  the  extent  of 
the  boundaries  named  in  his  title  papers :  10  Ter., 
59;  3   Sneed,   329;   3   Head.,   368,   1   Hum.,   261. 

A  naked  trespasser,  without  color  of  title,  can- 
not transmit  his  right  to  a  successor  so  as  to  en- 
able the  latter  to  couple  the  two  possessions  to 
make   out  the  bar  of«  seven   years. 

But  those  having  color  of  title  may  transfer 
their  possession  and  convey  their  right  by  convey- 
ance so  as  to  enable  the  holder  to  connect  the 
successive  conveyances  and  possessions  with  his  own 
right  and  possession.  And  if  the  right  may  origi- 
nate in  a  void  or  forged  deed  we  see  no  reason 
why  it  may  not  be  transmitted  by  consecutive  pos- 
session   and    written    assurances    of    title,    although 
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Toidable  in  this  case,  ae  by  the  conveyance  of  the 
United  States  Marshal  by  deed,  of  the  nght  of 
said   Steinkuhl. 

A    court    having    jurisdiction    rendered    a    judg- 
ment   against    Steinkuhl,   and      an       execution    was 
levied    on   this   land   while   he  held   and   claimed  it, 
upon    the  transfer    and   assignment   of   Trigg's    title 
bond,   it  was   sold  and   possession  given  to  the   pur- 
chasers,   and    deed    made    to    them    for    it    by    the 
Marshal,   and   some  two  years   after  their  possession 
they   sold    and  conveyed   it  to   Bass,   and   Bass  sold 
and   conveyed  to  the  present  holders.      The  transfer 
of    Steinkuhl's    title    was    involuntary,    and    strictly 
speaking,  he   held   only   an   equitable  title,   although 
he   had   paid  the   purchase  money,  and  was  entitled 
to    a  "conveyance    from    James    B.     Trigg,    of    the 
legal    title,   but  his    possession   was    turned    over  to 
the   purchasers,   and  the   deed   of   the   Marshal   pur- 
ported   to    convey    Steinkuhl's    title    to    them,    and 
they    thenceforth     claimed    possession     and    title    in 
themselves,   as  derived  from  and  through  Steinkuhl, 
until    they    sold    and    conveyed    the    land.     So    that 
from   the  time  James  B.  Trigg  sold   and  gave  bond 
for  title   in   1864  down  to  the  time   this  suit  began 
this  land  has  been   successively   held  by  written   as- 
surances  of   title  and   by    continuous    and   unbroken 
possessions  which   connect  one  with   the   other   from 
1864  to  1874. 

From  this  it  will  be  seen  defendants  Noblin  and 
York  and  those  under  whom  they  claim  have  had 
more    than    seven    years    actual    adverse    possession 
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under  color  of  title,  fipom  January  1,  1867,  to 
January  9,  1874,  the  date  of  the  filing  of  com- 
plainant's  bill   against  them. 

The  Chancellor  dismissed  the  bill  of  complain- 
ants, original  and  amended,  so  far  as  it  was  sought 
to  subject  said  land  to  sale  for  payment  of  the 
debts  of  John  Trigg,  deceased,  but  made  no  adju- 
dication of  any  question  in  respect  of  the  title  oi 
said  lands  as  between  defendants,  the  decree  being 
pronounced  without  prejudice  to  such  question. 
Steinkuhl  filed  his  answer  as  a  cross  bill  against 
his  co-defendants,  York  and  Noblin,  claiming  title 
against  them.  Even  if  an  answer  can  be  filed  as 
a  cross  bill  against  a  co-defendant  under  the  stat- 
ute, it  is  evident  that  Steinkuhl  cannot  establish 
such  a  title  as  will  entitle  him  to  any  relief  as 
against  the   complainant. 

The  Chancellor's  decree  dismissing  complainant 
N'elson's  bills,  original  and  amended,  so  far  as 
they  seek  to  sell  the  land  claimed  and  possessed 
by  York  and  Noblin,  or  either  of  them,  will  be 
affirmed  and  modified  as  to  the  matters  reserved 
as  between  defendants,  and  the  cross  bill  of  Stein- 
kuhl will  be  dismissed.  Complainant  Nelson,  as 
executor,  will  pay  the  costs  of  said  amended  bill 
in  this  Court  and  in  the  Court  below,  and  Stein- 
kuhl will  pay  the  costs  incident  to  his  cross  bill 
in   this   Court  and   in   the   Chancery   Court. 

Upon    a    petition    to    re-hear    Deadebick,    C.    J., 

said  : 

A    petition    to    re-hear    has    been    presented    by 
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couiplainant's  solicitor  insisting  that  creditors  of 
Trigg's  estate  have  a  lien  upon  his  real  estate  for 
their  debts,  and  that  a  vendee  of  the  son  of  in- 
testate and  those  claiming  title  by  color  of  title 
under  them  cannot  rely  upon  the  statute  of  limit- 
ation to  defeat  this  lien.  It  was  pleaded  as  a 
defense  and  the  answer  setting  it  up  was,  on  mo- 
tion stricken  out  and  it  was  held  at  a  former 
term  that  this  was  error.  The  Court  said  in  de- 
livering  the  opinion,  that  ''so  far  as  we  can  see 
this  defense  if  made  out  would  be  effectual,"  ai)4 
the   decree   was   reversed   and   cause   remanded. 

Upon  proof  taken  the  Chancellor  held  the  de- 
fense  made  out  and  decreed  in  favor  of  defendants. 

From  this  decree  complainants  appealed,  and  at 
the  present  term  we  affirmed  that  decree,  holding 
in  effect  that  the  defendants  named  did  by  the 
statute  of  limitations  acquire  at  least  such  a  pos- 
sessor's right  as  against  testator's  creditors  as  to 
defeat  their  rights  to  subject  it  to  sale  for  pay- 
ment  ot  debts.  To  this  opinion  we  adhere,  and 
dismiss    the   petition   for    a  re-hearing   of   the  cause. 
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Gates,    Wood    and    MoKntoht    v.    R.    C.    Brinklet. 

1.  Rbstitution.    If  the  defendant  pay  a  judgment  which  is  after- 

wards reversed,  he  may  have  an  order  on  the  plaintiff,  or  on 
his  personal  representative,  if  the  plaintiff  be  dead,  for  the 
amount  so  paid  to  be  restored  to  him. 

2.  Samb.    Evidence.    Payment,    The  fact  of  payment  may  be  shown 

by  parol  evidence. 

3.  Sahs.    Money  received  by  the  plaintiff  from  a  party  defendant, 

as  the  price  of  the  judgment  under  an  agreement,  in  form  a 
sale,  is,  in  effect,  a  payment,  and,  as  such,  will  be  ordered  to 
be  restored,  if  the  judgment  be  subsequently  reversed. 

4.  Admissions  of  Counsel.    Admissions  of  counsel  in  argument, 

made  under  a  misapprehension,  may  be  retracted,  but  the  real 
facts  must  be  made  to  appear. 


FROM    SHBLBT. 


Appeal  from  the  Chancery  Oourt  at  Memphis. 
B.   J.   Morgan,   Ch. 

L.   W.   FiNLAY  for   Complainants. 

W.   W.    Goodwin  for  Defendant. 

McFarlandv  tJ.,  delivered  the  opinion  of  the 
Court. 

This  litigation  begun  several  years  ago  by  a 
bill  filed  by  Q-ates,  Wood  and  McKnight,  to  be 
relieved  from  the  payment  of  several  notes  given 
by   them   to   Brinkley   for   the   rent   or   lease   of  cer- 
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tain  property  in  Memphis,  upon  the  ground  that 
they  had  been  dispossessed  of  the  property  by  the 
United    States   military    forces   during  the   late   war. 

The  relief  was  refused  and  a  decree  rendered 
by  the  Chancellor  against  the  complainants  for  the 
amount  of  the  notes  less  certain  credits.  The 
complainants  appealed,  and  in  this  Court  the  de- 
cree was  modified  as  to  the  amount  by  giving  re- 
lief as  to  one  of  the  notes,  but  rendering  a  decree 
against  complainants  and  their  sureties  on  appeal 
bond,  J.  D.  Williams  and  Samuel  Mosby,  for 
$9,146.31   and   one-half  the   costs   of   this   Court. 

Subsequently  a  writ  of  error  was  prosecuted  to 
the  Supreme  Court  of  the  United  States,  where 
the  decree  of  this  Court  was  reversed,  and  a  man- 
date has  been  presented  dircQting  a  decree  to  be 
entered  awarding  a  perpetual  injunction  in  accord- 
ance  with   the   opinion   of  that   Court. 

It  is  now  alleged  that  pending  the  writ  of  er- 
ror  in  the  Supreme  Court  of  the  United  States, 
there  being  no  supersedeas,  the  complainants  and 
their  sureties  paid  the  decree  of  this  Court  in  full, 
and   motion   is    made   to  have   the   amount  restored. 

The  defendant  denies  that  the  decree  of  this 
Court  has  been  paid^  but  avers  the  facts  to  be, 
that  after  the  decree  was  rendered,  Mosby,  one  of 
the  sureties,  finding  that  his  principals  and  co-se- 
curity were  in  doubtful  circumstances,  under  the 
advice  of  counsel  for  his  own  protection,  instead 
of  paying  and  satisfying  the  execution,  purchased 
the     judgment     from     Brinkley,     paying     him     the 
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amount  thereof,  and  afterwards  the  execution  was 
allowed  to  run  in  the  name  of  Brinkley,  but 
really  for  the  use  of  Mosby,  upon  which  (2,405.31 
w^as  collected  out  of  the  property  of  the  princi- 
pals, and  entered  as  a  credit  on  the  execution  for 
the  benefit  of  Mosby.  This  course  was  adopted 
in  order  to  keep  the  judgment  and  execution  alive 
so  it  could  be  used  for  the  benefit  of  Mosby,  the 
surety. 

We  do  not  think  this  alters  the  case  or  relieves 
Brinkley  or  his  representative  from  the  consequences 
of  the  reversal  by  the  Supreme  Court.  Whatever 
may  have  been  the  form,  the  substance  is,  that  he 
has  collected  or  received  this  sum  of  money  which 
the  Supreme  Court  has  decided  he  was  not  en- 
titled  to.  The  decree  of  the  Supreme  Court  of 
the  United  States  was  long  subsequent  to  the  sup- 
posed transfer  of  the  judgment  to  Mosby,  but  the 
decree  of  that  Court  was  against  the  executor  of 
Brinkley,  against  whom  the  cause  was  revived 
without  objection  or  suggestion  that  the  claim  did 
not  belong  to  him. 

The  amount  paid  should  be  restored  with  inter* 
est. 

The  complainants  also  move  for  a  decree  for 
the  sum  of  two  small  credits,  which  they  claim  to 
have  paid  upon  the  notes,  which  were  allowed  by 
the    Chancellor   and   by   this    Court. 

It  is  urged,  that  as  it  has  been  decided  that 
they  were  not  liable  for  any  part  of  the  notes, 
they   ought  to   recover    the   payments   or  set-ofiv  set 
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up  against  them.  Whether  they  follow  or  not,  it 
is  sufficient  to  say  that  we  find  nothing  in  the 
opinion  or  mandate  of  the  Supreme  Court  upon 
this  subject,  and  we  cannot  go  beyond  it,  and  the 
motion,   as  to  this   matter,   is  refused. 

The  decree  of  restitution  should  be  in  favor  of 
Mosby,  McKnight  and  the  assignee  in  bankruptcy 
of  Gates  and  Wood,  who  was  allowed  to  prosecute 
the  writ  of  error  in  the  Supreme  Court  jointly 
with  McKnight.  We  leave  them  to  settle  between 
themselves  their  rights  in  the   recovery. 

Complainants  also  move  for  a  decree  for  the 
costs  of  the  Supreme  Court,  paid  by  them,  but 
they  have  already  a  decree  in  that  Court  awarding 
execution   for  the   amount. 

They  also  move  for  the  costs  of  this  Court, 
paid  in  accordance  with  our  decree,  and  the  mo- 
tion  will  be  allowed. 

Upon  petition    to  re-hear,  McFarlanb,  J.,   said: 

An  earnest  petition  to  re-hear  has  been  pre- 
sented. 

1st,  It  is  argued  that  in  cases  of  this  character, 
restitution  will  not  be  ordered  except  where  spe- 
cific property  has  been  received,  and  remains  so 
that  it  can  be  restored  in  specie^  and  consequently 
money  paid  cannot  be  restored,  because  the  specific 
money  paid  has  not  been  shown  to  be  in  the 
hands  of   the  defendant. 

Such  a  proposition  we  think  cannot  be  main- 
tained   in   reason,   and    some   of   the    authorities   re- 
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ferred    to   in    the    brief    show    the    power    to    order 
restitution   is   not   confined  to   the  cases   supposed. 

We  have  held  that  a  party  paying  money  un- 
der a  judgment  afterwards  reversed,  may  have  an 
order  that  it  be  restored,  and  we  have  no  doubt 
that  the  holding  is   correct. 

2nd.  It  is  insisted  that  restitution  can  only  be 
ordered  where  the  parties  are  the  same,  and  that 
the  executor  of  Brinkley  is  a  new  party  in  such 
a  sense  as  to  require  a  new  and  original  proceed- 
ing to  recover  the  money  from  him.  We  have 
no  hesitation  in  holding  against  this  proposition. 
The  cause  was  revived  against  the  executor  of 
Brinkley  in  the  Supreme  Court  of  the  United 
States  and  he  stands  in  the  shoes  of  Brinkley, 
and  subject  to  the  same  remedies  and  proceedings 
as  would  have  been  allowed  against  Brinkley  had 
he  lived;  and  no  injury  can  result  to  him  per- 
sonally, as  the  decree  to  be  rendered  against  him 
must  be  satisfied  out  of  the  assets  of  Brinkley'a 
estate   in   his   hands. 

There  can  be  no  good  reason  why  a  new  suit 
should  be  resorted  to,   because  of  Brinkley 's  death. 

Again  it  is  argued  that  before  restitution  can 
be  ordered  the  record  should  show  the  payment  of 
the  money  and  evidence  aliunde  cannot  be  resorted 
to.  Of  course  we  would  not  order  the  money  re- 
stored if  the  fact  of  its  payment  remained  in  dis- 
pute or  doubt.  We  do  not  see,  however,  why 
there  may  not  be  other  modes  of  ascertaining  the 
fact    as    conclusive    as    the    return    of   an    execution 
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Batiflfied.  As,  for  instance,  the  admission  of  the 
parties  by  themselves  or  their  counsel.  We  as- 
sumed that,  in  fact,  the  money  was  received  by 
Brinkley  from  the  admissions  contained  in  the 
briefs  of  counsel  in  their  answer  to  the  motion. 
We  accepted  their  statement  of  the  facts  to  be  en- 
tirely correct,  and  for  that  reason  did  not  deem  it 
necessary  to  require   other  evidence. 

It  is  now  assumed  that  the  admissions  were 
only  made  for  the  purposes  of  the  argument.  We 
certainly  did  not  so  understand  it.  In  the  brief 
then  filed,  signed  by  the  same  solicitors  who  pre- 
sent the  petition  to  re-hear,  after  inmsting  that  the 
decree  of  this  Court  was  not  paid  or  satisfied  ,  the 
following  language  is  used,  to-wit :  "  The  facts  as 
they  transpired  are  these :  Upon  the  rendition  of 
the  parol  decree  of  the  State  Supreme  Court,  S. 
Mosby  and  his  attorneys,  Harris,  McKissick  & 
Turley,  finding  that  Gates,  Wood  and  McKnight, 
and  J.  L.  Williams  were  in  failing  circum- 
stances, set  about  to  secure  him,  Mosby,  every 
means  of  protection  against  the  loss  of  the  entire 
judgment.  Upon  his,  Mosby,  becoming  their  surety. 
Gates  and  Wood  had  made  deeds  in  trust  on  real 
estate  to  indemnify  him.  As  a  further  security 
against  loss,  his  attorneys  advised  him  not  to  sat- 
isfy  the  judgment  and  execution,  but  to  go  to 
Brinkley  and  purchase  from  him  the  judgment  and 
execution  that  he  might  have  the  benefit  of  any 
lien  or  priority  the  execution  might  give  him  on 
the   goods    or    real    estate   of   his    principals    or    co- 
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security.  This — at  the  time  very  commendable  ad- 
vice was  put  iuto  action  by  Mosby,  and  he  pur- 
chased from  Brinkley  an  assignment  of  the  judg- 
ment and  execution,  himself  took  control  of  it, 
voluntanly  paid  therefor  the  sum  he  might  have  other- 
wise been  compelled  to  pay  and  set  to  toork  to  collect 
the  same  from  his  principals  and  the  one-half  from 
his   co-surety,   Williams." 

This  is  the  statement  of  facts  to  support  which 
an  affidavit  of  J.  B.  Heiskell,  exhibiting  the  letter 
of  L.  D.  McKissick,  one  of  the  solicitors  of  Mosby, 
was  presented,  which  says  that  Mosby  paid  the 
money   to   Brinkley    upon  an    assignment   as   stated. 

The  returns  on  the  execution  were  also  referred 
to,  showing  that  it  was  run  for  the  benefit  of 
Mosby.  In  view  of  these  statements  in  answer 
to  the  affidavits  of  Mosby  that  he  paid  the  money 
it  cannot  be  said  that  the  fact  thai  Brinkley  received 
the  money  is  in  dispute.  The  only  dispute  was 
whether  the  money  was  paid  in  satisfaction  of  the 
judgment   or  upon   a   purchase   thereof. 

If  these  statements  were  inadvertantly  made 
under  a  misapprehension  of  the  facts,  of  course 
they  might  be  retracted  and  the  real  facts  pre- 
sented to  the  Court,  but  until  counsel  undertake 
to  show  that  in  reality  the  facts  were  different, 
and  the  admission  inadvertently  made,  we  will 
take  the  admission  as  true,  especially  when  it  is 
so  supported  as  to  leave  no  reasonable  doubt  of 
its  truth. 

The    only    question    remaining,   and   the    one    al- 
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ready  coDsidered  on  the  former  hearing,  is,  whether, 
upon  the  facts  stated,  the  assignment  to  Mosbey 
made  it  his  judgment  so  that  upon  the  reversal, 
the  loss  fell  upon  him.  And,  upon  this  question, 
after  a  careful  consideration  of  the  argument  pre- 
sented, we   entertain   no   doubt   whatever. 

It  is  unnecessary  to  enquire  whether,  upon  an 
out  and  out  assignment,  to  a  stranger,  of  a  judg- 
ment, which  is  afterwards  reversed,  showing  that 
it  had  no  valid  existence  as  a  debt  whatever,  the 
assignee  could  have  any  remedy  for  the  money 
paid,  and  under  what  circumstances,  and  to  what 
extent  such   remedy   would   be  allowed. 

In  this  case,  as  we  have  already  said,  what- 
ever may  have  been  the  form,  the  substance  of 
the  transaction  was,  that  the  money  was  paid  to 
Briukley,  because  he  had  the  power  to  collect  it. 
The  form  of  an  assignment  was  resorted  to  to  give 
Mosby  the  advantage  of  the  judgment,  and  exe- 
cution  against  his  principals   and   co-surety. 

If  it  had  been  expressly  agreed  that  Mosby  was 
to  take  the  risk  of  a  reversal,  the  case  would  be 
different,  but,  under  the  facts  of  this  case,  and  in 
the  absence  of  such  a  stipulation,  we  do  not  hesi- 
tate to  say  that  Mosby  is  entitled  to  the  bcDefit 
of  the  reversal.  After  the  payment  of  the  money, 
he  joined  his  principals  in  the  prosecution  of  the 
writ  of  error  against  Brinkley,  which  is  inconsis- 
tent with  the  assumption  that  he  was  in  reality 
the   owner  of    the  judgment. 

Brinkley  has    received  the  money  to    which,  by, 
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the  jadgment  of  Supreme  Court,  he  was  not  en- 
titled, and  his  executor  must  restore  it,  otherwise 
the  judgement  of  that  tribunal  would  be  utterly 
disregarded. 

The  judgment  of  the  law  cannot  be  avoided  by 
specious  refinement;  the  substance  must  be  en- 
forced. 

Petition   dismissed. 


John  Y.  Esith  v.  E.  A.   Clares,  Tax  Colleetor. 

1.  PraCtick  and  Pleadinqs.    special  verdicts.    The  practice  of  al- 

lowing: Juries  to  return  a  special  verdict  in  the  event  they  can- 
not aj^ree  on  a  general  verdict,  has  frequently  been  followed 
in  the  courts  of  this  State,  and  Is  not  without  precedent  or  au- 
thority. 

2.  The  State.    Kow  and  forever.     Perpetual  succession  and  identity. 

The  entity  of  a  State  was  not  destroyed  by  the  act  of  secession, 
or  in  any  way  subverted  by  the  war.  There  is  no  such  thing 
known  to  our  system  as  the  destructibUiiy  of  a  State.  The  le- 
gality of  an  actor  contract  is  not,  therefore,  to  be  determined 
by  Its  date  or  the  period  in  the  existence  of  the  State  when  it 
was  done,  but  in  the  quality  of  the  actor  contract 
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3.  Bank  of  Tennessee.    NoUb  isiued  during  the  w  ir.    It  is  just  as 

obligatory  on  the  State  to  receive  in  payment  of  'Haxes  and 
other  moneys  doe  the  State**  the  circulating  notes  of  the  Banlc 
of  Tennessee  issued  after  May  6th,  1861,  as  those  issued  prior 
thereto,  provided  the  same  were  not  issued  in  support  of  the 
rebellion. 

4.  Same.    Notes.    Torbett  issue.    The  law  presumes  that  the  Bank 

of  Tennessee  put  in  circulatiou  the  **  Torbett  issue  "  in  the  or- 
dinary course  of  its  business  for  lawful  purposes.  The  law 
will  not  presume  the  illegality  of  a  transaction. 

5.  Same.    Notes.    In  aid  of  rebellion.    Burden  of  proof.    In  this  case 

it  must  be  shown  by  the  defendant  that  the  notes  tendered  by 
the  plaintiff  to  the  defendant  in  payment  of  his  taxes  were  is- 
sued by  the  Bank  of  Tennessee  in  aid  of  rebellion.  It  is  not  in- 
cumbent on  defendant  to  show  that  the  bills  tendered  him  were 
issued  in  aid  of  the  rebellion  under  contract  or  agreement,  ex- 
pressed or  implied,  with  the  State. 

6.  Bank  of  Tennessee.    Private  corporation.    The  Bank  of  Tennes- 

see and  the  State  are  different  entities,  and  although  the  State 
owned  all  the  stock  and  controlled  the  management  of  the 
bank,  it  was  merely  a  private  corporation. 

7.  Same.    Constitutional  law.    Corporations  and  individuals  are  not 

within  the  inhibition  of  that  part  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States  prohibiting  any 
State  from  assuming  or  promising  to  pay  any  debt  or  obligation 
incurred  in  aid  of  the  rebellion. 

8.  Same.    Notes.    Receimhle  for  taxes,  when.    If,  upon  a  new  trial, 

it  is  found  that  the  bills  in  question  were  not  issued  in  aid  of 
the  rebellion,  tlien  the  State  is  bound  to  accept  them  in  pay- 
ment of  taxes,  but  if  found  to  be  issued  in  aid  of  the  rebellion, 
the  State  cannot  receive  them  under  the  Fourteenth  Amend- 
ment. 


FROM    MADISON. 


Appeal    in    error   from   the   Common  Law   Court 
of  Madison  County.      L.   B.  Horrigan,  J. 

John   H.    Savage,    8.    F.    Wilson  and  John   W. 
JiUFORD  for  Clarke. 
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A.  S.  CoLTAB  and  Campbbll  &  Jackson  for 
Keith. 

JosiAH  Patterson,  Sp.  J.,  delivered  the  opiDion 
of  the   Court. 

Appeal  from  the  Law  side  of  the  Common  Law 
and   Chancery   Court   of  Madison   County. 

The  Bank  of  Tennesse  was  chartered  in  the 
year  1838.  The  12th  section  of  its  charter  reads 
thus :  '^  Be  it  enacted,  that  the  bills  or  notes  of 
the  said  corporation  originally  made  payable,  or 
which  shall  have  become  payable  on  demand,  in 
gold  or  silver  coin,  shall  be  receivable  at  the 
treasury  of  this  State  and  by  all  tax  collectors  and 
other  public  officers,  in  all  payments  for  taxes  or 
other  moneys   due   the   State." 

It  was  settled  in  the  case  of  Furman  v.  Nichol, 
8  Wall.,  44,  that  this  provision  in  the  charter  was 
a  contract  within  the  meaning  of  the  Constitution 
of  the  United  States,  between  the  State  of  Ten- 
nessee and  every  holder  of  the  issues  of  the  bank, 
and  that  it  was  obligatory  on  the  State  to  receive 
the  same  in  payment  of  taxes  or  other  moneys  due. 
the   State. 

The  State  of  Tennessee,  on  the  6th  day  of 
May,  1861,  adopted  what  is  known  as  the  Act  of 
Secession  by  which  it  attempted  to  dissolve  its  re- 
lations with  the  government  of  the  United  States. 
After  the  6th  day  of  May,  1861,  the  general  gov- 
ernment was  in  the  attitude  of  waging  war  against 
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the  State  to  coerce  it  to  remain  in  the  Union, 
and  the  State  was  in  the  attitude  of  armed  resist- 
ance. 

In  the  case  of  Furman  v.  Ifichol  the  Court 
held  that  the  circulating  notes  of  the  bank  issued 
prior  to  this  attempted  disruption  and  the  inaugu- 
ration of  hostilities  between  the  State  and  general 
government  were  within  the  terms  of  that  decision, 
but  the  Court  expressly  withheld  any  opinion  as 
to  such  notes  as  were  put  in  circulation  by  the 
bank  after  that  date. 

The  defendant,  Clarke,  as  Tax  Collector  of  Madi* 
son  County,  demanded  of  Plaintiff  Eeith  the  State 
tax  assessed  against  him  for  1874,  and  Keith  ten- 
dered in  payment  two  notes  of  the  Bank  of  Ten- 
nessee, each  of  the  denomination  of  twenty  dollars, 
which  were  issued  and  put  into  circulation  subse- 
quent to  the  6th  of  May,  1861.  These  notes  con- 
stituted a  part  of  what  is  known  in  the  judicial 
history  of  the  State  as  the  "  Torbett  issue"  of  the 
Bank  of  Tennessee.  Clarke  refused  to  accept  said 
notes  in  payment  of  the  tax,  and  thereupon  Keith 
protested  and  paid  the  same  in  lawful  money  of 
the  United  States.  Keith  then  within  thirty  days 
thereafter  instituted  this  suit  before  a  justice  of  the 
peace  under  the  Act  of  the  General  Assembly,  ap- 
proved March  21,  1873,  entitled  "an  Act  to  facili- 
tate the  collection  of  revenues,"  to  recover  the 
money  so  paid.  The  case  was  appealed  to  the 
Law  side  of  the  Common  Law  and  Chancery 
Court    of   said    County,   where    the    case    was    tried 
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before  a  jury.  The  Court  charged  the  jury  in 
Bubstance,  that  if  the  notes  tendered  by  Keith,  in 
payment  of  his  taxes,  were  issued  after  the  6th 
day  of  May,  1861,  and  while  the  State  was  in 
hostility  to  the  government  of  the  United  States?, 
then  they  were  illegal  and  void  as  against  public 
policy,  and  not  receivable  in  payment  of  taxes  or 
other  moneys  due  the  State.  A  verdict  for  de- 
fendant resulted  and  the  case  was  appealed  to  this 
Court,  and  without  delivering  an  opinion  this  Court 
affirmed  the  judgment.  A  federal  question  being 
suggested,  the  case  was  then  removed  by  writ  of 
error  to  the  Supreme  Court  of  the  United  States, 
where  the  judgment  of  this  Court  was  reversed 
and  the  cause  remanded.  This  Court  then  re- 
manded the  case  to  the  Law  side  of  said  Common 
Law  and  Chancery  Court,  where  the  case  was 
again  tried  before  a  jury,,  and  upon  the  special 
findings  of  the  jury  a  judgment  was  rendered 
against  the  defendant.  From  this  judgment  the 
defendant  has  appealed  to  this  Court.  As  the 
jury  did  not  bring  in  a  general  verdict  on  the  is- 
sues joined  in  the  pleading,  it  is  unnecessary  to 
consider  the  correctness  of  the  charge  of  the 
learned  Judge,  who  presided  at  the  trial,  and 
neither  is  it  material  to  consider,  further  than  is 
herein  noticed,  the  correctness  of  the  many  rulings 
made   by  him   on   the    pleadings. 

Among  other  things,  the  Court  sustained  a  de- 
murrer to  a  plea  of  the  statute  of  limitation,  and 
we    think,     correctly.       This     Court    has    repeatedly 
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held  that  statutes  of  limitation  do  not  apply  to 
l)jink  bills.  It  is  so  held  at  the  present  term  of 
the  Court  in  the  ease  of  Marr  v.  The  Bank  of 
West   Tennessee. 

The  Court  overruled  a  motion  to  dismiss  for 
want  ot  jurisdiction,  aud  sustained  a  demurrer  to 
a  plea  to  the  jurisdiction.  To  this,  we  think,  no 
exception  can  be  taken.  This  suit  falls  within  the 
class  of  actions  provided  for  in  the  Act  approved 
March  21,  1873:  Tennessee  v.  Sneed^  6  Otto,  69. 
If  the  notes  were  not  issued  in  aid  of  the  re- 
bellion it  is  manifest  that  it  was  the  duty  of  the 
defendant,  as  Tax  Collector,  to  receive  the  bills 
tendered  by  plaintiff  in  payment  o£  his  taxes : 
Furman  v.  Nichols  8  Wall.,  44.  Any  law  direct- 
ing him  to  do  otherwise  impairs  the  obligation  of 
the  contract  of  the  State  as  expressed  in  the  12th 
section  of  the  Bank's  charter,  and  is  therefore  un- 
constitutional. It  has  been  insisted  with  much 
earnestness  that  the  Court  erred  in  directing,  over 
the  objection  of  the  defendant,  the  jury  to  bring 
in  a  special  verdict  or  finding  of  facts,  in  the 
event  they  could  not  agree  upon  a  general  verdict. 
We  see  no  objection  to  this  practice.  It  has  been 
frequently  followed  in  the  courts  of  this  State,  and 
IS  not  without  precedent  or  authority :  Tidd's 
Practice,  p.   897. 

The  finding  of  facts  by  the  jury,  as  recorded 
in  the  special  verdict,  is  in  substance :  that  the 
bills  of  the  bank,  tendered  by  plaintiff  to  defend- 
ant, in  payment  of  his  taxes,  were  regularly  issued 
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by  the  proper  officers  of  the  Bank  and  put  in 
circulation ;  that  defendant,  as  collector,  refused  to 
accept  the  same,  and  that  plaintiff  protested  against 
such  refusal,  and  thereupon  paid  hi^  taxes  in  the 
lawful  money  of  the  United  States ;  that  he  insti- 
tuted this  suit  to  recover  the  money  so  paid  with- 
in thirty  days  thereafter;  that  there  was  no  evi- 
dence as  to  what  contract  or  consideration  these 
identical  bills  were  issued  or  paid  by  the  bank ; 
that  the  plaintiff  purchased  the  bills  in  open  mar- 
ket, without  knowledge  that  the  same  were  issued 
in  aid  of  the  rebellion,  and  that  the  Torbett  issue 
of  the  bank  was  received  and  paid  in  the  ordinary 
course   of  business  by  the  bank  and  its   branches. 

As  to  whether  any  contract,  arrangement  or 
agreement  was  entered  into  between  the  Governor 
of  the  State  and  "  Military  Board, "  or  either  of 
them  on  the  one  part,  and  the  Bank  of  Tennessee 
in  its  corporate  capacity  on  the  other  that  the 
"  Torbett  issue ''  of  the  bank  should  be  issued  and 
put  in  circulation  in  aid  of  the  rebellion  against 
the  Government  of  the  United  States,  and  if  so, 
whether  it  was  actually  issued  and  put  out  by  the 
bank  for  that  purpose,  the  jury  failed  'to  agree, 
and  announced  their  disagreement  in  the  special 
verdict. 

In  considering  the  correctness  of  the  judgment 
rendered  on  this  verdict,  the  Court  must  necessa- 
rily assume  as  a  fact,  without,  however,  deciding 
the  question,  that  the  "Torbett  issue,"  of  which 
the    bills    involved   in    this    suit    are    a    part,    were 
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nDder  a  contract  or  afi:reement  between  the  State 
and  the  Bank,  actually  issued  and  put  in  circula- 
lation  by  the  bank  in  aid  of  the  rebellion.  If  this 
fact,  taken  in  connection  with  the  special  findings 
of  the  jury,  is  immaterial,  then  the  judgment 
should  stand,  otherwise,  this  Court  will  award  a 
new   trial. 

It  is  settled  by  the  Supreme  Court  of  the 
United  States  in  this  case  that  the  entity  of  the 
State  of  Tennessee  was  not,  during  the  war,  or  at 
any  other  time,  destroyed  or  in  any  way  subverted. 
Whether  peacefully  occupying  her  place  in  the 
family  of  states,  or  in  open  rebellion  against  the 
government  of  the  United  States,  her  identity  has 
been  the  same.  Whatever  difference  of  opinion 
may  have  formerly  existed,  it  is  now  authorita- 
tively settled  by  repeated  adjudications  of  the  Su- 
preme Court  of  the  United  States,  that  the  states 
constituting  what  is  known  as  the  Southern  Con- 
federacy, had  no  legal  or  constitutional  right  to 
withdraw  from  the  Federal  Union,  and  the  result 
of  the  war  proved  that  they  were  unable  by  force 
of  arms  to  disrupt  their  relations  with  the  general 
government.  There  is  no  such  thing  known  to 
our  system  as  the  destructibility  of  a  State.  Jus- 
tice Miller,  in  the  opinion  delivered  by  the  Su- 
preme Court  of  the  United  States,  in  this  case, 
says :  "  The  political  society,  which  in  1796,  be- 
came a  State  of  the  Union  by  the  name  of  the 
State  of  Tennessee,  is  the  same  which  is  now  rep- 
resented  as   one   of  those   states   in   the   Congress  of 
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the  United  States.  Not  only  is  it  the  same  body 
politic  now,  but  it  has  always  been  the  same. 
There  has  been  perpetual  succession  and  perpetual 
identity.  There  has,  from  that  time,  always  been 
a  State  of  Tennessee,  and  the  same  State  of  Ten- 
nessee. Its  executive,  its  legislative,  its  judicial 
departments  have  continued  without  interruption, 
and  in  regular  order.  It  has  changed,  modified 
and  reconstructed  its  organic  law,  or  State  Consti- 
tution more  than  once.  It  has  done  this  before 
the  rebellion,  during  the  rebellion  and  since  the 
rebellion.  And  it  was  always  done  by  the  collec- 
tive authority,  and  in  the  name  of  the  same  body 
of  people  constituting  the  political  society  known 
as  the   State  oi  Tennessee." 

The  logical  deduction  from  this  premise  is,  that 
the  legality  of  an  act  or  contract  of  the  State  of 
Tennessee,  is  not  to  be  determined  by  its  date  or 
the  period  in  the  existence  of  the  State  when  it 
was  made  or  done,  but  on  the  quality  of  the  act 
or  contract.  It  was  unlawful  for  the  State  of 
Tennessee  to  engage  in  war  against  the  Govern- 
ment of  the  United  States,  and  whatever  she  did 
in  carrying  on  or  promoting  the  war,  or  in  fur- 
therance of  her  hostile  aims  and  purposes,  was 
and  is,  in  a  legal  sense,  void.  On  the  other 
hand,  all  the  legislation  of  the  State,  the  judg- 
ments of  its  courts  and  the  acts  of  its  Executive, 
in  short,  eeery  thing  done  by  any  of  the  depart- 
ments of  the  State  Government,  not  in  violation 
of    the    Constitution    of    the    United    States,   or    in 
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aid  of  the  rebellion,  is  just  as  legal  and  just  as 
much  under  constitutional  protection  during  the 
war  as  at  any  other  period  during  the  history  of 
the  State. 

It  logically  follows,  and  the  Supreme  Court  of 
the  United  States  so  decides,  that  it  is  just  as 
obligatory  on  the  State  to  receive  in  payment  of 
"  taxes,  or  other  moneys  due  the  State,"  the  cir- 
culating notes  of  the  Bank  of  Tennessee  issued 
after  May  6th,  1861,  as  those  issued  prior  thereto, 
provided  the  same  were  not  issued  in  support  of 
the   rebellion. 

It  follows,  then,  that  the  whole  question  is  re- 
solved into  one  of  fact  to  be  determined  by  a  jury 
according  to   the   ordinary   rules    of    evidence. 

The  law  presumes  that  the  Bank  of  Tennessee 
put  into  circulation  the  "  Torbett  issue "  in  the . 
ordinary  course  of  its  business  for  lawful  purposes. 
The  law  will  not  presume  the  illegality  of  a 
transaction,  but  the  illegality  must  be  made  to  ap- 
pear by   proof. 

The  direct  question  to  be  resolved  by  the  jury 
in  this  case  is,  were  the  two  bills  tendered  by  the 
plaintiff  to  the  defendant  in  payment  of  his  taxes 
isiaued  by  the  Bank  of  Tennessee  in  aid  of  the 
rebellion  ?  This  may  be  shown  by  proof  that  the 
identical  bills  were  issued  in  aid  of  the  rebellion, 
or  that  the  class  of  notes  to  which  they  belong 
were  issued  and  circulated  in  aid  ot  the  rebellion. 
In  either  case  the  burden  of  proof  is  on  the  de- 
fendant. 
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It  would  not  be  sufficient  to  show  that  the 
issues  of  the  bank  in  circulation  on  the  6th  day 
of  May  1861,  were  exhausted  in  the  purchase  of 
"Tennessee  war  bonds,"  and  that  thereby  it  be- 
came  necessary  for  the  bank  tu  put  in  circulation 
the  "  Torbett  issue "  in  order  to  properly  carry  on 
its  business,  for  the  necessity  of  doing  an  act  alto- 
gether legal  may  grow  out  of  an  act  done  by  the 
same  person,  which  is  altogether  illegal. 

On  the  other  hand,  we  do  not  think  it  incum- 
bent on  the  defendant  to  show  by  proof  that  the 
two  bills  tendered  to  him  by  the  plaintiff  were 
actually  issued  by  the  bank  in  aid  of  the  rebel- 
lion under  a  contract  or  agreement,  either  ex- 
pressed or  implied,  with  the  State.  Had  the 
bank  issued  its  notes  and  put  them  in  circulation 
in  aid  of  the  rebellion  without  the  knowledge, 
consent  or  procurement  of  the  State,  such  a  trans- 
action would  be  just  as  obnoxious  to  public  policy 
as  if  they  had  been  issued  under  an  express  con- 
tract with  the  State.  Suppose  they  had  been  is- 
sued and  delivered  by  the  bank,  either  voluntarily 
or  for  a  consideration,  to  the  Confederate  Govern- 
ment, to  enable  it  more  effectually  to  prosecute 
the  war,  would  not  such  a  transaction  have  been 
as  flagrantly  illegal  as  to  have  issued  them  to  the 
State  for  the  same  purpose  under  an  express  con- 
tract ? 

We  have  already  announced  that  because  of  the 
disagreement  of  the  jury  we  are  to  assume  for 
the    purpose    of   this     opinion    that    the     **  Torbett 
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issue,"  of  which  the  two  bills  in  question  consti- 
tute a  part,  was  issued  and  put  in  circulation  in 
aid  of  the  rebellion.  As  the  jury  failed  to  agree 
upon  the  exact  question  upon  which  the  case  must 
be  determined,  a  reversal  will  necessarily  follow, 
unless  there  is  something  in  the  special  findings 
which   takes  the   case   without  the  general   rule. 

The  bank  and  the  State  are  entirely  different 
entities.  While  the  State  owned  all  the  stock  in 
the  bank,  appointed  its  officers,  received  the  bene- 
fit of  the  profits  it  made,  and  dictated  its  man- 
agement, yet  it  was  merely  a  private  corporation, 
and  it  is  to  be  held  and  treated  accordingly. 
This  was  expressly  determined  by  this  Court  in 
the  case  of    Watson  v.  TAe  Bank. 

In  considering  the  legality  or  validity  of  any 
act  or  contract  of  the  bank,  we  are  to  judge  of 
it  precisely  as  we  would  of  a  private  individual. 
That  public  policy  which  repels  from  the  courts 
parties  who  seek  the  enforcement  of  contracts  pro- 
hibited by  law  or  founded  in  immorality,  is  only 
intended  for  the  guilty,  and  by  no  means  em- 
braces within  its  reason  or  operation  innocent  per- 
sons who   are   interested  in   such   contracts. 

The  facts  set  out  in  the  special  verdict  of  the 
jury  conclusively  show  that  the  plaintiff  is  an  in- 
nocent holder,  who  purchased  these  notes  in  open 
market,  without  knowledge  on  his  part  that  they 
were  issued  in  aid  of  the  rebellion,  and  that,  too, 
after  the  "Torbett  issue,"  of  which  thev  are  a 
part,   was   placed   in   circulation     and   again    received 
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and  paid  out  by  the  bank  and  its  branches  in 
due  course  of  business.  It  necessarily  follows  that 
the  bank  could  not  resist  the  payment  of  these 
bills  in  the  hands  of  the  plaintiff,  and  that  he 
can  enforce  their  payment  out  of  its  assets.  This 
is  in  harmony  with  the  conclusions  of  this  Coort 
in  the  case  of  Watson  v.  The  Bank,  and  the  doc- 
trine has  been  fully  recognized  by  the  Supreme 
Court  of  the  United  States :  Hanauer  v.  Doane^ 
12  Wall.,  832;  Hanauer  v.  Woodruff,  15  Wall., 
349. 

Does  the  same  rule  apply  to  the  State?  It  is 
vleclared  in  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States:  "That  neither 
the  United  States  nor  any  State  shall  assume  or 
pay  any  debt  or  obligation  incurred  in  aid  of  in- 
surrection or  rebellion  against  the  United  States,  or 
^y  claim  for  the  loss  or  emancipation  of  any 
slaves,  but  all  such  debts,  obligations  and  claims 
shall   be   held   illegal   and   void." 

It  will  be  observed  that  corporations  and  indi- 
viduals are  not  within  the  inhibitions  of  this 
clause   of   the    Constitution. 

In  determining  whether  a  corporation  or  private 
person  is  liable  on  a  contract  made  in  aid  of  the 
rebellion,  we  must  loojc  to  the  requirements  of 
public  policy,  and  be  governed  by  the  established 
rules  of  common  law.  In  determining  whether 
we  will  give  effect  to  the  contract  of  a  State  made 
in  aid  of  the  rebellion,  we  must  look  beyond  the 
ordinary  rules  of   law  to   the  provision  of   the  Con- 
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atitutioD  of  the  United  States,  declariDg  sach  con- 
tracts void.  In  this  clause  we  find  no  exception. 
The  inhibition  is  direct,  positive,  and  without  res- 
ervation  as  to   innocent  holders. 

A  bond  of  the  State  of  Tennessee,  made  and 
executed  in  the  usual  wav,  if  issued  in  aid  of  the 
rebellion,  would  be  just  as  obnoxious  to  this  clause 
of  the  Constitution  in  the  hands  ot  a  holder  how- 
ever innocent,  as  a  bond  reciting  the  fact  on  its 
face  that  it  was  made  and  executed  to  enable  the 
State  to  carry  on  war  against  the  United  States. 
Its  language  is  most  comprehensive  and  was  in- 
tended to  absolutely  prohibit,  in  any  event,  the 
States  from  carrying  out,  or  in  any  way  paying 
any   such    debt  or   executing   any   such   contract. 

The  12th  section  of  the  Bank's  charter,  as  already 
stated,  is  a  contract  of  the  State  within  the  pro- 
tection of  the  Constitution  of  the  United  States. 
It  is  in  the  nature  of  a  continuing  guaranty.  It 
took  effect  the  moment  each  circulating  note  was 
issued  and  delivered  by  the  bank  to  the  holder 
thereof.  Each  and  every  bill  of  the  bank  issued 
for  lawful  purposes,  and  in  due  course  of  business 
is  embraced  in  this  guaranty,  and  the  obligation 
will  rest  upon  the  State  to  receive  the  same  in 
payment  of  taxes  or  other  moneys  due  it.  Should 
it  appear,  however,  on  another  trial,  that  the  two 
bills  ot  the  bank  tendered  by  plaintiff  to  defend- 
ant in  payment  of  his  taxes,  were  issued  and  put 
in  circulation  in  aid  of  the  rebellion,  then  the  12th 
section    of    Bank's   charter,   as  to   these   bills,   would 
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not  be  within  the  protection  of  the  Constitution 
of  the  United  States,  and  the  contract  of  the  State 
to  receive  these  particular  bills  in  payment  of  its 
taxes  or  other  moneys  due  it,  would  be  to  that 
extent  void   under  the   14th   amendment. 

It  results  from  the  conclusions  we  have  reached, 
that  the  judgment  must  be  reversed  and  the  cause 
remanded   for  a  new    trial. 

Clarke  r.  Keith. 
MrFAF.LAND,  J.,   delivered  the   following  opinion: 


The  question  whether  the  particular  notes  in 
controversy  were  issued  and  put  in  circulation  in 
aid  of  the  rebellion  was  material.  If  this  fact 
had  been  found  by  the  jury  it  would  not  have 
been  met  by  the  finding  that  the  plaintifi  bought 
the  notes  in  open  market  without  notice.  If  the 
notes  were  void  upon  grounds  of  public  policy, 
because  made  and  put  in  circulation  in  aid  of  the 
rebellion,  then  they  would  be  void  in  whosesoever 
hands  they   might   come. 

The  jury  failed  to  agree  as  to  whether  the 
"  Torbett  issue,"  of  which  the  notes  in  controversy 
were  a  part,  were  made  and  issued  for  an  illegal 
purpose.  They  do  find  that  there  was  no  proof 
directly  in   reference  to  these  particular   notes. 

It  is  clear  that  the  question  was  as  to  these 
particular  notes,  and  a  finding  of  illegality  that 
did    not    include    these    particular    notes    would    be 
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bad.  But  I  do  not  think  it  would  be  necessarv 
to  show  the  illegality  by  proof  and  a  finding 
pointing  out  these  particular  notes  specifically.  A 
finding  that  the  whole  issue  was  void,  supported  by 
sufficient  proof,  would  include  these  particular 
notes,  and  would  not  be  met  by  finding  that  there 
was  no  proof  specifically  pointing  out  these  notes. 
If  there  was  no  evidence  upon  which  the  jury  could 
have  found  the  whole  Torbett  issue  void,  then 
there  would  be  no  ground  for  reversal* 

Whatever  may  be  said  upon  the  effect  or  suffi- 
ciency of  the  proof  on  this  subject,  I  cannot  say 
that  there  was  no  proof  for  the  consideration  of 
the  jury.  Whatever  this  or  any  other  Court  may 
have  decided  upon  similar  evidence,  it  was  a  ques- 
tion for  the  jury  in  this  case,  the  party  having 
the  right  to  trial  by  jury. 
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The  State  o.  R.  B.  Miller. 

Attornet-Gbnbral.  Fees.  Where  a  bond  of  a  county  officer  is 
reported  insufficient^  and  a  citation  is  issued  by  the  Court  to 
strengthen  and  increase  the  bond,  and  there  is  a  Judgment  of 
ouster  and  costs  against  the  officer,  the  Attorney-General  rep- 
resenting the  State  is  not  entitle^}  to  a  fee. 


FROM    SHELBY. 


Attorney-General  Lea  for  the   State. 
.  T.  W.  Brown  for  the  District  Attor;iey-GeneraI. 

The  bond  of  R.  B.  Miller,  Public  Guardian, 
was  reported  by  the  Grand  Jury  as  insufficient. 
Citation  was  ordered  by  the  Hon.  L.  B.  Horrigan, 
J.,  presiding,  and  issued  to  the  said  Miller  to 
strengthen  and  increase  the  amount  of  his  bond 
or  show  cause  why  his  office  should  not  be  de- 
clared vacant.  Miller  failed  to  give  the  required 
bond.  Judgment  of  ouster  and  for  cost  was  ren- 
dered  against   Miller. 

The  State  was  represented  by  the  Attorney- 
General,  who  moved  to  tax  a  fee  of  five  dollars 
in   the   case. 

The  motion  was  disallowed  by  the  Court,  from 
which  the  Attorney-General   appealed   to  this  Court. 

Opinion  by  the  Court:  The  judgment  of  the 
the   Criminal   Court   in   this   case   is   affirmed. 
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Thb  Statb  V,  J.  E.  Frost. 

Attornet-Osnrbal.  Fees.  J'he  Attorney-General  is  not  entitled 
to  a  fee  where  a  Constable's  bond  is  reported  insufficient,  and 
wtio,  upon  citation,  gave  a  good  and  sufficient  boud,  and  cita- 
tation  dismissed  at  the  cost  of  the  county. 


FROM    SHELBY. 


Attorney-General  Lea  for  the   State. 

T.  W.  Brown  for  the  District   Attorney-GeneraL 

The  Grand  Jury  of  Shelby  County  reported 
the  bond  of  J.  E.  Frost,  a  Constable  of  said 
county,  as  being  insufficient  Citation  was  issued 
to  strengthen  and  increase  his  bond  or  show  cause 
why  his   office   should    not  be   declared   vacant. 

He  appeared  before  the  Court,  gave  a  satisfac- 
tory bond  and  the  proceedings  were  dismissed  at 
the   cost   of   the    county. 

The  Attorney-General  moved  to  tax  a  fee  of 
two  dollars  and  fifty  cents  in  his  favor.  The 
motion  was  disallowed  by  L.  B.  Horrigan,  J.,  pre- 
siding, and  the  Attorney-General  appealed  to  this 
Court. 

Opinion  by  the  Court:  The  judgment  of  the 
Court  below  is  affirmed. 
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Thb  Statb  v.  John  Fostbr. 

Attobnbt-Gbneral.  Feet,  The  Attorney-General  is  entitled  to  no 
fee  where  a  forfeiture  is  taken  against  a  witness  and  afterwards 
set  aside  at  the  cost  of  the  county. 


FROM   SHBLBY. 


Attorney-General  Lba  for  tlie  State. 

T.  W.  Brown  for  the  District  Attorney-General. 

Forfeiture  was  taken  in  the  Criminal  Court  of 
Shelby  County,  L.  B.  Horrigan,  J.,  presiding,  against 
witness  Foster,  and  attachment  issued.  Afterwards 
the  forfeiture  was  set  aside  and  the  attachment 
dismissed  at  the  cost  of  the  county. 

The  Attorney-General  moved  the  Court  to  tax 
a  fee  in  his  favor  of  two  dollars  and  fifty  cents, 
which  the  Court  refused  to  do,  and  thereupon  the 
Attorney-General    appealed. 

Opinion  by  the  Court:  The  judgment  in  this 
case  is  affirmed. 
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Thb  Statb  v.  Sam.  Lowbnstinb. 

Attobnxt-Gekkral.  Fees.  Tlie  Attorney-General  Is  entitled  to 
no  fee  in  case  of  forfeiture  and  attachment  for  witness,  where 
the  witness  is  adjudged  to  pay  the  fine  and  costs. 


FROM     6HELBT. 


Attorney-General  Lba  for  the   State. 

T.  W.  Bbown  for  the  District  Attorney-Qeneral. 

Forfeiture  was  taken  in  the  Criminal  Court  of 
Shelby  County,  L.  B.  Horrigan,  J.,  presiding, 
against  witness  Lowenstinc,  and  attachment  issued. 
Witness  was   adjudged  to   pay  fine   and   costs. 

The  Attorney-General  moved  the  Court  to  tax 
a  fee  in  his  favor  in  that  case  of  five  dollars. 
The  motion  was  disallowed  by  the  Court,  and  the 
Attorney-General  appealed. 

Opinion  by  the  Court:     Affirmed. 
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Statb  V.  Sibley  et  al. 

1.  Costs.    State  Tax.    Where  a  defendnnt  has  worked  oat  a  fine 

and  costs  in  the  County  workhouse,  in  default  of  cash  payment 
theroof  and  State  tMZ  is  in(^lu<led  thert-in,  the  County  is  liable 
to  pay  tlie  State  tax  received,  to  thebtate. 

2.  Same.    Forfeiture.     Where  a  forfeiture  upon  a  ball   bond  is  set 

aside  ui  on  paynient  of  coBts,  State  tax  is  not  to  be  included,  as 
such  proceedings  are  only  incidental  to  the  original  suit. 

3.  Samr.    State  and  County  Tav,    Fine  for  von  attendance  of  a  Jutot. 

For  panie  n-a*»nn  St  ite  and  County  tnx  should  not  be  char^red 
where  a  flne  was  imposed  for  the  non-attendance  as  a  juror. 

4.  Samk.    Same,    In  case  of  contempt.    In  case  of  contempt  the  de- 

fendant should  not  be  adjn>iged  to  pay  State  and  County  tax. 

6.  Same.  Same,  F'nfeiture  against  witn'-ss.  Where  forfeiture  is 
talcen  a^rdnst  a  witness,  wiiich  is  afterward  set  aside  upon  pay- 
ment of  costs,  it  is  error  to  include  State  aud  County  tax  iu  tlie 
bill  of  costs. 

6.  Same.    Same,    Wliore  an  exemtion  for  costs  is  returned   ntifhi 

bona  and  a  Judcrment  again- 1  tiie  State  for  the  same  has  he^^n 

paid,  the  defendant  cannot  be  made  to  work  out  such  costs,  the 
remedy  is  by  execution. 

7.  Same.     County  liable  to  State,     When,    The  County  is  liable  to  re- 

pay the  State  out  of  money  received  Irom  the  wages  of  the  con- 
vict. 


FROM     SHELBY. 


Appeal  in  error  from  the  Criminal  Court  of  Shelby 
County.      L.   li.   UoRKifiAN,   J. 
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Attorney-General  Lea  for  the  State. 

Carroll  &  Taylor  for  Defendants. 

Frebman,  J.,  delivered  the  opinion  of  the  Court. 

The  above  cases  involve  the  correctness  of  ad- 
judications of  costs  against  the  County  of  Shelby, 
and   several  individuals. 

We  proceed  to  dispose  of    them   in  their  order. 

Sibley's  ease  presents  the  question,  v^hether  the 
County  of  Shelby  is  bound  for  the  State  tax  on 
litigation,   and   what  amount  on  the  following  facts : 

Defendant  was  convicted  on  indictment  for  an 
assault  and  battery,  sentenced  to  fine  and  payment 
of  costs,  and  in  event  of  failure  to  pay,  to  hard 
work  in  the  County  work-house,  until  fine  and 
costs  are  paid  in  money  or  labor,  as  the  law  di- 
rects in  such  cases.  The  County  of  Shelby  has, 
by  contract,  leased  out  the  service  of  convicts,  at 
the  rate  of  ten  cents  per  day.  The  convict,  how- 
ever, receives  a  credit  on  his  indebtedness  at  the 
rate  of  twenty-five  cents  per  day.  The  State  tax 
on  litigation  of  five  dollars  was  regularly  taxed  in 
this  case.  The  defendant  has  worked  out  the 
amount  against   him,   according  to   law. 

The  Circuit  Judge  adjudged  the  County  bound 
to  pay  the  amount  individually  received  by  the 
County    under  the    lease,   to   wit :   the   sum   of  J200. 

The   State   and   County   both    ai)peal. 

If  the  costs  were  collected  in  money,  unques- 
tionably the  State  would  receive  it.  The  Sfjite, 
where  it  is   not  done,  substitutes  labor  in  the  work- 
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house,  crediting  the  party  himself  at  twenty-five 
cents  per  day  for  this  labor,  but  under  a  contract 
of  lease,  the  legality  of  which  does  not  seem  to 
be  contested  by  the  Attorne3'-Qeueral,  receives  in 
fact,  but  ten  cents  per  day.  This  sum,  however, 
is  money  received  in  discharge  of  the  costs,  of 
which  the  State  tax  is  part.  We  think  the  State 
is  entitled  to  have  it  paid  over  into  the  State 
Treasury,  otherwise  it  becomes  a  source  of  County 
revenue,   which   was   not  intended. 

The  case  of  State  v.  Hallihan  was  '  is:  He 
had  been  held  to  bail,  to  answer  an  indictment 
against  him.  Failing  to  appear  a  forfeiture  was 
taken  on  the  bond,  on  which  scire  facias  issued.  De- 
fendant afterwards  entered  his  appearance  in  Court, 
and  for  good  cause  shown,  the  forfeiture  was  set 
aside  on  payment  of  costs,  which  costs  were  ad- 
judged against  him  and  sureties. 

The  Court  adjudged  payment  of  State  and 
County  tax  on  litigation  due,  from  which  there  is 
an   appeal. 

The  Statutes  on  this  subject  are  substantially  as 
follows:  Code,  sec.  557,  required  the  payment  by 
the  unsuccessful  party  in  every  litigation  in  our 
courts,  and  the  party  taxed  with  costs  in  cases  of 
indictment  or  presentment,  to  pay  a  specific  tax 
on  litigation.  By  the  Act  of  1870,  Code,  T.  &  S. 
Ed.,  sub-sees.  10  to  23  inclusive,  this  tax  is  fixed 
and   specified   as   follows: 

19.  On  each  original  suit  in  any  court  of  law  or 
equity  in  this   State,  five   dollars. 
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20.  On  each  petition  for  division  and  distribu- 
tion of  estates,  five  dollars.  The  same  on  each 
appeal,  writ  of  error  from  the  Circuit  or  Chancery 
Court  to  the  Supreme  Court.  On  appeals  or  cer- 
tiorari to  the  Circuit  Court,  and  lastly  on  each 
presentment  or  indictment,  three  dollars  and  fifty 
cents.  By  the  Act  of  1873  the  tax  on  indict- 
ments and  presentments  was  increased  to  five  dollars. 

The  Legislature  has  chosen  to  specify  the  par- 
ticular kinds  of  litigations  on  which  the  tax  shall 
be  paid  The  enumeration  of  these  particulars, 
serves  to  guide  us  as  to  what  was  meant  by 
sub-section  19,  fixing  the  tax  on  each  original 
suit  in  any  of  the  courts  of  law  and  equity,  in 
the  State.  It  is  suits  between  parties  litigant  in 
civil  suits  to  enforce  matters  of  personal  contention 
between  them.  The  other  cases  mentioned  other- 
wise would  be  included  under  this  section,  for  they 
are  all  original  suits,  but  of  a  peculiar  charac- 
ter except  the  certiorari  in  the  stead  of  an  appeal. 
We  therefore  conclude  the  case  of  a  forfeiture  on 
bail  bond,  on  incidental  proceeding  to  enforce  the 
appearance  ot  a  party  to  answer  to  the  indictment 
or  presentment,  is  not  included,  nor  subject  to  State 
and  Countv  tax,  otherwise  there  would  be  two 
taxations  for  the  same  litigation,  that  is  on  the 
original  proceeding,  and  then  on  the  incidental  one. 
We  do  not  think  such  a  construction  should  be 
given  the  provisions  cited,  unless  it  should  be 
plainly    expressed,   as   it   is   not. 

Judgment    reversed. 
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State  V.  Dennison :  Defendant  was  fined  by  the 
Court  for  non  attendance  as  a  juror,  and  adjudged 
to  pay  the  costs.  The  Court  adjudged  him  liable 
to    pay    the    State    and    County    tax. 

Under  the  above  view,  we  do  not  think  him 
so   liable,   and   the  judgment  is   reversed. 

W.  O'Berst  was  the  case  of  a  fine  imposed  for 
contempt  of  court,  when  the  Judge  below  taxed 
the   defendant   with   the   State   and   County   tax. 

We  think  this  was  error,  and  the  same  is  re- 
versed. 

State  V.  Jim  Shields^  was  a  forfeiture  taken 
against  him  and  sureties  for  failing  to  appear  as 
a  witness  in  a  criminal  case,  we  suppose,  a  sd, 
fa.  was  issued  and  the  forfeiture  set  aside  on  ap- 
pearance,  the   party   adjudged   to   pay   the   costs. 

The  Court  adjudged  a  State  and  County  tax  in 
this  case,  which  was  error,  and  the  same  is  re- 
versed. 

State  V.  Rufus  Williams^  is  a  motion  to  require 
the  County  to  turn  over  to  the  State  the  wages 
ot  the  convict,  he  having  been  convicted  of  petty 
larceny,  and  sentenced  by  the  jury  to  imprison- 
ment in  the  Penitentiary,  but  for  satisfactory  rea- 
sons the  Court  commuted  the  punishment  tc  labor 
in  the  work-house  for  six  months,  the  costs  beiusr 
adjudged  against  him.  Au  execution  was  issued 
on  the  judgment  and  returned  yiulla  bona.  A 
judgment   over  against   the    State   has   been    rendered 

for   the    coats    on    this    return,   and    they '  have    been 
paid. 
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The  Coart  held,  in  such  a  case,  ^he  convict 
could  not  be  made  to  work  out  the  costs  in  the 
work-house,  and  the  only  remedy  was  by  execu- 
tion. 

The  Court  adjudged,  however,  the  County  liable 
to  repay  the  State  out  of  money  received  from  the 
wages  of  the  convict,  at  the  rate  at  which  the 
convict  was  paid  for  by  the  lessees.  We  take  this 
to  be  the  meaning  of  the  judgdment,  and  assum- 
ing this,  we  think  it  correctly  ruled  by  his  Honor, 
and  affirm  his  judgment* 


1 


INDEX. 


IIsTIDEX:- 


ACTION. 

See  COMPENSATIOll. 

ADEMPTION. 

See  Wills,  9L 
ADMINISTRATION. 

See  Execution,  8. 

1.  /iwoifwfit  eskOe.    Statute  of  Umitation$.    The  failure  to  file  a 

elaim  in  an  insolvent  proceeding  within  two  years  and  six 

months  from  the  grant  of  admiqiRtration,  will  not  of  itself 

be  a  bar  where  a  separate  suit  has  been  brought  in  due  time 

and  prosecuted  to  judgment* 

S.  Same.  Same.  Upon  the  filing  of  an  insolvent  bill  in 
Chancery  the  Chancellor  may  enjoin  the  further  prosecution 
of  pending  suits,  and  a  Judgment  taken  in  violation  of  the  in- 
junction is  not  conclusive  evidence  of  the  claim,  but  the  claim 
is  not  for  that  reason  alone  to  be  rejected.  Latta  v.  Sumeraio, 
486. 

8.  Upon  the  eetate  of  a  person  alive,  void*  Administration  upon  the 
estate  of  a  living  person  is  absolutely  void. 

D^Artiaement  v*  Jones,  251* 

ADMINISTBATOB. 
See  Cbiminal  Law,  li» 

1.  Limitation.  Bequest  for  delay.  Bequest  for  delay  to  sue  by 
an  administrator  of  a  creditor  on  demand  mi^st  be  for  a 
dejlnite  time  at  his  special  request  It  must  be  for  a  time 
so  definite  or  capable  of  being  rendered  so  by  proof  that  the 
Court  or  Jury  can  count  out  the  time  of  delay  requested. 

2.  Same.  Same.  The  better  practice  is  to  endorse  the  request 
on  the  evidence  of  the  debt,  with  the  time  agreed  upon, 
so  that  the  time  may  readily  be  counted  out  of  the  period  of 
limitation. 


748  INDEX. 


ADMINISTR  ATOK—  ConUnued. 

3.  Same.  An  acknowledgement  of  the  correctness  of  tbe  debt, 
and  a  promise  by  tbe  administrator  to  pay  as  soon  as  he 
could  get  the  money,  or  as  soon  as  assets  came  into  his  hands, 
is  not  a  special  request,  nor  for  a  dejluiu  time,  and  will  not  pre- 
vent the  bar  of  the  statute  of  limitations.  BicketU  v.  BickettB^ 
163. 

1GENTS-ST£AMB0ATS  AND  RAIL£OADS. 
See  Constitutional  Law,  8. 

AFFIDAVIT— INSUFFICIENT. 
See  Execution,  1. 

APPEAL. 
See  SupREMB  Court  Practice,  4 

APPEAL  BOND. 
See  Supreme  Court  Practice,  1. 

ARBITRATION. 

1.  Award.  Time  of  making.  It  Is  not  a  good  objection  to 
an  award,  that  it  was  not  filed  within  the  time  prescribed  by 
the  Code,  sec  8441,  where  tlie  submission  provides  tlius :  ^'  No 
time  is  limited  within  which  the  arbitrators  shall  mulce  and  file 
their  award,  but  we  request  and  desire  ttiem  to  do  so  at  the  yer  j 
earliest  practicable  moment,"  there  being  nothing  to  show  that 
the  award  was  not  made  at  the  earliest  pruciicable  moment 
consistent  with  the  rights  of  the  parties. 

8.  Award  to  be  made  the  decree  of  Chancery  Court.  Where  the 
submission  agreed  to  be  made  a  rule  of  the  Chancery  Court, 
provided  that  any  differences  between  the  arbitrators  should  be 
referred  to  a  specified  umpire,  whose  decisions  '*  shall  be  final 
and  conclusive,  and  the  award  made,  and  the  decree  based 
thereon,  shall  be  in  accordance  with  said  decisions^"  and  it  was 
referred  to  the  umpire  to  determine  whether  the  complainant 
was  interested,  and^  if  so,  to  what  extent  in  certain  lands,  his 
award  that  the  complainant  was  entitled  to  an  interest  of  one- 
half  in  the  lands,  and  that  the  defendant  is  indebted  to  him,  Ib 
a  sum  designated,  for  one-half  the  net  proceeds  of  the  sale  of 
the  land,  with  interest  from  the  date  of  sale,  is  good,  the  sub- 
mission expressly  providing  that  the  decree,  in  accordance  with 
tbe  award,  shall  be  a  complete,  conclusive  and  final  end  and 
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termination  of  every  item  and  transaction  relating  to  the  busi- 
ness between  the  parties. 

8.  Arbitrators.  Umpire,  That  there  was  a  decision  and  disa- 
greement between  the  arbitrators  upon  a  matter  of  reference 
to  the  umpire  would  be  prima  facie  established  by  the  fact 
of  reference,  and  would  be  clearly  shown  by  the  aiBdayits  of 
the  arbitrators,  each  one  avering  that  he  had  formed  and  ex- 
pressed an  opinion  (ti  his  associate,  the  opinion  of  each  being 
antagonistic  to  the  opinion  of  the  other. 

4.  Award,  Partial  and  incomplete.  An  award  cannot  be  par- 
tial and  inpomplete,  unless  it  be  shown  that  a  well-founded 
matter  of  litigation,  within  the  purview  of  the  submi:ision, 
was  omitted. 

6.  Arbitrators,  Umpire.  Signing  the  award.  Where  the  tnb- 
mission  contemplates  an  award  by  the  arbitrators  of  the 
matters  on  which  they  agree,  and  a  separate  award  of  the  um- 
pire upon  all  matters  on  which  the  arbitrators  differ,  it  is  not 
necessary  that  the  arbitrators  and  umpire  shall  sign  one  award. 

f.  Award,  ObJectUme  tJiereto,  Objections  to  an  award  that 
it  is  not  a  complete  settlement  and  determination  of  all  the 
matters  submitted,  and  that  it  is  not  in  conformity  with  the 
submission,  are  too  general. 

7.  Formal  award-  Although  the  language  used  in  a  submis- 
sion to  arbitration  may  admit  of  the  construction  that  after 
the  umpire  has  decide<l  matters  of  difference,  the  arbitrators 
are  to  make  a  formal  award  eml)odying  Ills  decisions,  the  fail- 
are  to  do  so  would  not  affect  the  award,  the  submission  ex- 
pressly providing  that  the  umpire's  decision  shall  be  final. 

Fovoell  v.  Ford,  278. 

ATTACHMENT. 
See  Pleadinqs  and  Psaoticb,  2. 

1.  Assignment,  Prioritjf,  A  registered  assignment  of  a  Judg- 
ment, without  actual  notice  to  the  debtor,  will  not  give  the 
assignee  priority  over  a  subsequent  attachment  Cole  v.  Brewer, 
81& 

9.  Mechanic's  lien.  Under  a  bill  filed  by  a  mechanic  to 
enforce  his  lien  for  the  erection  of  a  building  on  leasehold 
property,  and  the  ftirnishing  and  erection  of  machinery  and 
fixtures  therein,  the  attachment  m^y  be  levied  without  going 
on  the  premises  or  taking  possession  of  the  property. 

Burr  V.  Gh'aves,  6fi2. 
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ASSIGNMENT. 

See  Attachment,  1. 

1.  Bights  of  oMsignee  and  Judgment  eredilor  claiming  mnder 
levy  of  execution.  As  between  the  assignee  under  a  gen- 
eral asfii^nnient  for  equal  benefit  of  all  the  creditore,  and 
judgment  creditors  of  the  assignor,  claiming  under  an  execu- 
tion levy  i.  ^.s  a  race  of  diligence,  and  the  judgment  creditor 
will  not  be  depiived  of  the  fruits  of  his  diligence  merely  on 
the  ground  that  the  levies  were  made  "Just  before  or  while  the 
assignment  was  being  written." 

S*  Registration  notice  to  debtor.     The    registration    of    a    trust 

assignment    does    not    perfect  the    title   of    the  assignee   to 

the  assignor's  choses  in  action  as  against  creditors,  but  there 

must  be  notiee  to  the  debtors  before  garnishment. 

MilUr  V.  O'Bannan^  398. 

8.  Regittered  hoe  priority  over  prior  deed  not  regis iered*  A 
trust  assignment  of  land  for  the  benefit  of  creditors,  duly 
registered,  will  have  preference  over  a  prior  deed  of  the  same 
land  by  one  of  the  grantors,  never  registered,  where  the  a^ 
Bignees  had  no  notice  of  the  previous  deed,  and  Accepted  the 
trust  before  the  filing  of  a  bill  to  set  up  the  unregistered  in- 
strument Simpkineon  y.  McQte^  433, 

4.  Parol.  Is  binding  on  the  cusignor,  A  parol  assignment  of 
part  of  a  lien  debt,  with  the  right  of  priority  of  satisfaction, 
is  binding  on  the  assignor.  Hicks  v.  Smith,  459* 

0.  Real  estate.  Vendor^s  lien.  Priority,  A  trust  assignment 
of  land  for  the  benefit  of  a  creditor,  duly  registered, 
made  by  a  devisee  of  the  land  to  secure  a  debt  of  the  testator 
renewed  by  the  executor  will  have  pieference  over  vendor*! 
lien,  for  unpaid  purchase  money,  resting  in  parol,  the  legal  title 
to  the  land  being  in  the  devisee,  and  the  assignee  having  no 
notice  of  the  lien  until  alter  the  deed  was  accepted. 

Jones  ▼.  Raglandf  639 

ASSIGNOR  AND  ASSIGNEE. 

See  AssiQNMBVT,  1 ;  Trustiui,  I ;  Banks,  1,  7. 
ASSIGNSS. 

See  Guardian  Ain>  Wabi>,  L 
ASSIGNSB— PUBOHASE  MONEY  NOTEa 

See  y bndob's  Lddt,  L 
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ASSURANCE  OF  TITLE, 
See  Possession. 

ATTORNEYS. 

See  Chancbrt  Plbadiko  and  Practice,  9;  PusADiNa  and  Pbao- 
TiCB  AT  Law,  8. 

1.  Service.  An  attorney  Is  entitled  to  a  reasonable  compen- 
sation for  bis  seryices,  if  faitbfully  and  intelligently  dis- 
charged,  without  regard  to  the  benefit  such  services  may  be 
to  his  client. 

%,  Same.  An  attorney  does  not  guarantee  the  accuracy  of  all 
he  does,  and  is  only  bound  for  reasonable  skill,  knowledge 
and  attention  to  business  entrusted  to  his  care.  He  is  respon- 
sible for  loss  or  damage  resulting  from  culpable  neglect. 

BOU  V.  Folk^  494 

ATTORNEY'S  FEES. 
See  Chancery  Pleadings  and  Practicr,  2, 13. 

ATTORNEY-GENERAL. 
Bee  Criminal  Law,  8. 

1.  Fees.  The  Attorney-General  is  entitled  to  %  fee  In  case  of 
forfeiture  and  attachment  for  witness,  where  the  witness  is 
adjudged  to  pay  tlie  fine  and  costs.    State  y.  Lowenetine,  737. 

S.  Fees.  The  Attorney-General  is  not  entitled  to  a  fee  where  a 
Constable's  bond  is  reported  insufficient,  and  who,  upon  cita- 
tion, gave  a  good  and  sufficient  bond,  and  citatation  dismissed 
at  the  cost  of  the  county.  State  y.  Froit,  785. 

8.  Fees.  Where  a  bond  of  a  connty  officer  is  reported  insuffi- 
cient^ and  a  citation  is  issued  by  the  Court  to  strengthen  and 
increase  the  bond,  and  there  is  a  Judgment  of  ouster  and  costs 
against  the  officer,  the  Attorney-General  representing  the  State 
is  not  entitled  to  a  fee.  StaU  y.  MilUr,  734. 

4.  Fees.  Unlawful  carrying  arms.  Upon  conyiction  for  unlaw- 
fully carrying  a  pistol,  the  Attorney -Ckneral  is  not  entitled  to 
a  fee  of  twenty  dollars,  but  only  to  the  fee  allowed  by  law 

for  oonyictions  in  misdemeanors.  State  v.  Kennedy,  228. 

• 

i.  Fees.  The  Attorney-General  is  entitled  to  no  fee  where  a  for- 
feiture is  taken  against  a  witness  and  afterwards  set  aside  at 
the  cost  of  the  county.  State  y.  Foster,  736. 
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AWARD. 
See  Abbitratioh. 

BANE  OF  TENNESSEE. 

1.  Notes  issued  i.urinp  the  tear.  It  ia  just  aa  oblijratory  on  «:h€ 
State  to  receive,  ir  payment  oi  ^Hajcev  ano  futsr  oonevs  due 
the  State**  the  sir'^u'Uing  note?  <^f  ch«  hvik  o  leDnessee  is- 
sued after  May  itn,  1861«  a^  toose  issued  orlor  thereto,  pro* 
vided  the  same  were  aot  issued  Ui  support  of  the  rebellion. 

2.  Note*.  Torhelt  i$siie  The  law  presumes  that  the  Bank  of 
Tennessee  out  id  (urculation  thf-  ''Torbett  issue"  in  che  or- 
dinary course  jf  its  businesfi*  foi  lawful  purposes.  The  law 
will  not  presume  ^he  lUe^lit^  ot  a  transaction. 

3.  Notes,  In  aid  of  rebeilioh  Burden  j>/  proof.  In  this  case 
it  must  be  shown  by  the  defendant  that  the  aotes  tendered  by 
the  plaintiff  to  the  defendant  m  payment  of  his  taxes  were  is- 
sued by  the  Bank  of  Tennjessee  in  aid  of  rebellion  It  is  not  in- 
cumbent on  defendant  to  show  that  the  bills  tendered  him  were 
issued  m  aid  ot  the  rebellion  under  contract  or  agreement,  ex- 
pressed or  implied,  with  the  State. 

4.  Private  corporation.  The  Bank  of  Tennessee  and  the  State 
are  different  entities,  and  although  the  State  owned  all 
the  siocK  hikI  controlled  the  management  of  the  bank,  it  was 
merely  a  private  corporation. 

6.  Const itut ion il  law.  Corporations  and  individuals  are  not 
within  tiie  inhibition  of  that  part  of  the  Fourteenth  Amend- 
ment of  tlie  Constitution  of  the  United  States  prohibiting  any 
State  trom  ass  iming  or  promising  to  pay  any  debt  or  obligation 
incurred  in  aid  of  the  rebCiiion. 

t.  Notes.  Receifoahle  for  ^ixm,  when  If,  upon  a  new  trial, 
it  is  found  that  the  bills  4n  qupction  weie  £,  fi  issned'in  aid  of 
tlie  rebellion,  tlien  the  State  is  bound  to  accept  ^em  in  pay- 
ment of  taxes,  but  if  found  to  be  issued  m  afd  of  tne  rebellion, 
the  State  cannot  receive  them  under  th«^  fourteenth  Amend- 
ment. £eUh  Y.  Clarke,  718. 

BANES. 

1.  LiahiWiee  of  enhscrtherf  for  etoeh.  By  the  •general  bank- 
ing Act  of  1S59-G0,  the  orijriTiai  subscribei  ifi  liable  for  the 
amount  of  his  subscription  until  the  same  is  paid  up,  whether 
he  retains  or  assigns  tlie  stock,  and  tnis  applies  to  subscribers 
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for  stock  in  a  bank  chartered  before  the  passage  of  the  Act,  al- 
though the  charter  contained  no  such  provision. 

3.  General  Banking  Act  ConstitutianaL  The  Act  is  not  unconstlta- 
tionai,  because  impairing  the  obligation  of  a  contract.  It  does 
not  assume  to  take  away  the  power  to  assign  stock,  but  simply 
to  regulate  its  transfer;  imposes  no  new  obligations  or  restric- 
tions, but  prescribes  the  conditions  upon  which  the  original 
stockholders  might  assign  their  stock. 

3.  Stock,  Liability  of  aa$ignor  and  assignee.  The  assigneos  of  each 
unpaid  stock  are  first  liable,  and  if  the  amount  cannot  be  col- 
lected, then  their  assignors,  who  were  original  subscribers,  are 
liable. 

4.  Liability  of  stockholders.  Discharge  in  bankruptcy.  The  liability 
of  a  stockholder  is  a  fixed,  definite  sum,  and  is  provable  1>efore 
a  bankrupt  court,  and  a  discharge  in  bankruptcy  will  release 
such  stockholder  from  liability. 

6.  Stockholders,  Payment  in  depreciated  bills.  Where  a  bill  is  filed 
to  settle  the  respective  liabilities  of  stockholders  in  an  insol- 
vent bank,  and  a  stockholder  has  paid  bis  stock  jn  depreciated 
bills  of  the  bank,  he  should  only  be  credited  with  the  value  of 
said  bills  at  the  time  of  payment. 

6.  Unpaid  stock.  Statute  of  limitations.  The  statutes  of  limitations 
will  not  commence  to  run  until  a  call  has  been  made  for  the 
unpaid  stock. 

7.  Stockholders,  Judgment  Any  stockholder  who  is  an  assignee 
of  a  Judgment  rendered  in  favor  of  a  noteholder,  may  have  his 
liability  extinguished  j)ro  tanto  by  said  assigned  judgment. 

Marr  v.  Bank  of  West  TennesseCy  578. 

BANKRUPTCY. 

Assignee,  rights  of.  Ordinarily,  upon  the  facts  being  made  known 
to  the  Courts  l>efore  final  decree,  and  it  not  appearing  that  tbere 
are  conflicting  rights,  it  may  be  that  an  assignee  in  bankruptcy 
will  be  allowed  to  take  the  place  of  the  bankrupt;  but  if  he 
postpones  the  application  until  after  the  final  determination, 
it  becomes  a  matter  of  favor  and  not  of  right. 

Jones  V.  McKenna^  642. 

48.— Vol.  4. 
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BILLS  AND  NOTBS. 

1.  ConsideraUan.  Mortgage.  Sent$.  Bartlett,  Qoold  A  Blake* 
more  had  a  mortgage  on  land  devised  to  W.  W.  Trigg,  he  being 
in  possession;  the  time  for  payment  having  {Missed;  W.  W. 
Trigg  sold  and  conveyed  the  land  to  Williams,  with  the  assent 
,  of  Bartlett,  Gk>uld  &  Blakemore,  they  releasing  their  mortgage, 
I  and  receiving  the  notes  given  by  the  purchaser,  secured  by  an- 
other deed  of  trust,  having  twenty-one  months  to  run.  The 
land  was  subject  to  the  debts  of  the  ancestor  of  W.  W.  Trigg, 
who  had  devised  it  to  him.  /It  was  afterwards  subjected  to  sale 
for  their  payment.  The  purchaser  remained  In  possession  up 
to  the  appropriation  to  the  ancestor's  debts,  the  rents  amount- 
ing to  as  much  or  more  than  the  notes  given  for  the  purchase^ 
HsldjOn  bill  filed  to  enjoin  the  collection  of  the  notes  in  the  hands 
of  Bartlett,  Gould  &  Blakemore  and  their  assignees,  that  the 
eonsideration  paid  by  them  was  ample,  in  the  loss  of  the  rents, 
which  they  might  have  appropriated  to  their  debt;  that  there 
was  no  failure  of  consideration  on  their  part,  and  a  recovery 
could  be  had  on  the  notes.  Williams  v.  Bartlett^  620. 

S.  A  note  executed  in  Tennessee,  by  a  citizen  of  that  State,  to  a 
citizen  of  Alabama,  bearing  on  its  face  interest  at  the  rate  of 
eight  per  cent,  per  annum,  the  legal  rate  in  Alabama,  is  mani- 
festly an  Alabama  contract,  and  is  valid. 

Brown  v.  Gardner,  146. 

BOND. 

See  Ohaitcbbt  Plbadikos  aitd  Pbactice,  6;  GuASDiAif  am]> 
Ward. 

BOND— PROSECUTION. 

See  PUEADING  AND  Practios,  0.  • 

CERTIFICATE. 

•    ^ 

Defective  probate.  Amendment.  The  correction  of  the  oertiflcatt 
of  privy  examination  of  a  married  woman,  under  the  Code, 
sec  2082,  may  be  made  by  the  officer  who  took  the  examina- 
tion, after  he  goes  out  of  office,  and  the  oath  to  the  truth  of 
the  correction  need  only  be  made  in  open  court  without  being 
entered  on  the  minutes.  Orotenkeinper  v.  Carver,  375 

CERTIORARI  AND  SUPERSEDEAS. 

See  ExECCTiON,  4. 
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COESTUI  QUB  TRUST. 
See  Teubtbb,  3;  Damnuii  Absqct  Injubu* 

GHANCSBT  JURISDICTION. 

1.  Cloud  on  remainder.  A  bill  will  lie  to  remore  a  doad.from  a 
remainder  in  land. 

%  Inealid  «ai«,  condition  of  avoidanee.  Upon  the  ayoidanoe  of  a 
■ale  of  lands  where  the  purchaser  has  been  guiltless  of  fraud 
or  imposition,  the  holders  of  the  lands  under  the  sale,  whether 
the  Original  vendees  or  their  successors  in  interest  by  descent 
or  purchase,  with  or  without  warranty,  are  entitled  to  have  the 
lands  charged  in  their  favor  with  a  proper  restitution  of  the 
purchase  money  paid  upon  the  sale  that  is  avoided. 

S.  Same.  Bame.  Amount  of  reetUuUon,  The  amount  of  this  resti- 
tution will  he  that  of  the  purchase  money  paid  upon  this  sale, 
with  interest,  but  not  exceeding  (if  the  lands  have  been  subs^ 
quently  sold)  the  amount  of  the  purchase  money  paid  at  tibe 
last  sale  (with  or  without  warranty),  with  interest. 

Aiken  v.  Arttis,  lOS. 

4l  Nojwriedkiicn  to  eompeH  mwMOipal  eorporations  to  exoreiee  legielatiee 
dieeretion.  Damagee.  The  Court  of  Chancery  has  no  power  to 
oompel  a  municipal  corporation  to  exercise  a  power  left  to  its 
legislative  discretion,  and,  thert^fore,  a  bill  to  coerce  the  con- 
struction of  a  sewer  in  a  particular  direction  cannot  be  enter- 
tained; nor  has  the  Court  the  Jurisdiction  of  a  claim  for  dam- 
ages, by  reason  of  a  defective  sewer,  except  as  an  incident  to 
some  recognized  ground  of  equity. 

BorUm  V.  Mayor  and  Cttif  CounoU  of  Naehmlle^  89. 

6w  WUL  Deeieaoit  vel  non.  The  Chancery  Court  has  no  Jurisdio- 
tion  to  try  an  issue  of  deoisavit  vel  non  :  the  Jurisdiction  of  the 
Circuit  Court  is  exclusive.  Earrieon  v.  tfuion,  681. 

OHAKCERT  PLEADING©  AND  PRACTICE. 

1.  Sale  of  real  estate.  Dower.  Upon  a  bill  flled  to  sell  a  houae  and 
lot,  and,  by  consent,  one-third  of  the  purchase  money  goes  to 
I  the  widow  in  lieu  of  dower,  it  is  error,  on  motion,  to  allow  the 
purchaser  to  have  an  account  to  ascertain  the  amount  of  in- 
debtedness of  the  widow  to  the  purchaser,  which  is  sought  to 
be  set  off  against  the  sum  allowed  in  lieu  of  dower. 

Saineif  v.  Biggari,  001. 

S.  Lien  for  eolidtore*  fees.    An  agreement  between  the  complain- 
r         ant  and  solicitors  in  the  cause,  in  whose  favor  a  decree  had 
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been  rendered,  declaring  a  lien  for  specified  fees  on  the  prop- 
erty of  the  defendant,  will  not  bind  the  defendant,  and  a  sub- 
sequent decree  thereon  for  a  sale  of  the  property  for  the  satis- 
faction of  claims  of  some  of  those  solicitors  would  be  erroneous 
as  to  the  defendant.  He  lias  a  ri^ht  to  stand  upon  the  original 
decree,to  be  executed  as  an  entirety.    Stillman  v.  StiUmau,  271. 

8.  Excepttona  to  a  Clerk^a  report.  Exceptions  to  a  Clerk's  report 
of  sale  are  inadmissible,  which  require  the  Court  to  go  behind 
or  modify  the  decree  under  which  the  sale  was  made,  or  to 
loolc  outside  of  the  record  on  which  it  is  based.  Myer»  v.  Jamet, 
370. 

4.  Bill  of  Bevivor.  A  bill  to  reyive  a  suit  against  a  devisee  Is  not 
a  supplemental  bill  to  revive,  but  an  original  billln  the  nature 
of  a  bill  of  revivor,  and  when  filed  against  a  non-resident, 
without  attachment  of  property^  must  be  supported  by  proof: 
Code,  sees.  4371-72.  Anderson  v.  McNtal^  303. 

0.  Bill  to  remove  cloud.  Payment  of  taxes.  Beceiver.  In  case 
of  a  bill  filed  to  remove  cloud  from  title,  the  defendant  in  pos- 
session failed  to  pay  taxes.  The  complainant  paid  until  a  re- 
ceiver was  appointed  on  petition  of  complainant.  Com- 
plainant's bill  was  ultimately  dismissed  on  hearing.  Beld: 
He  was  entitled  to  be  reimbursed  the  taxes  paid  by  him 
pending  the  litigation  out  of  rents  In  the  hands  of  the  re- 
ceiver, on  the  principle  that  it  was  the  duty  of  the  Court 
to  so  have  applied  the  funds,  and  it  would  have  done  so, 
had  not  complainant  paid  them.  He  having  done  so,  entitles 
him  to  receive  the  money  back  on  decree  against  him  in  this 
Court  Wicks  v.  Sears,  298. 

6.  Trustees.  Additional  bond.  Sureties.  Under  a  bill  by  a  bene- 
ficiary to  have  a  trust  assignee  removed  for  fraudulent  conduct, 
the  Chancery  Court  has  power  to  require  the  trustee  to  give  ad- 
ditional bond,  and  to  administer  the  trust  under  the  direction 
of  the  Court. 

7.  Same.  Interest  Counsel  fees.  Costs.  The  trustee  In  default 
will  be  charged  with  Interest  without  proof  Of  receiving  it, 
and  will  not  be  allowed  cost  and  counsel  fees.  Faust  v.  Letfy, 
820. 

8.  Verdict  of  a  Jury.  Immaterial  issues.  The  verdict  of  a  Jury 
upon  immaterial  issues  may  be  set  aside  by  the  Court  and  a 
decree  pronounced  as  if  no  trial  by  a  Jury  had  been  had. 
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9.  Same.  Same,  A  defense,  estoppel  for  example,  which,  if 
established,  will  be  determinative  of  a  cause  is  such  a  mate- 
rial issue  that  unless  it  be  submitted,  all  other  issues  are  imrno' 
terial;  and  if  sucli  pivotal  defense  be  established,  the  verdict 
upon  other  issues  submitted  may  be  set  aside,  and  a  decree 
pronounced  for  the  defendant.  Nelson  y.  Claybvookey  687. 

10.  Demurrer,  bad  in  part  is  bad  altogether.  This  Court  will  not  de- 
part from  the  general  rule  thai  a  demurrer,  bad  m  part  is  bad 
altogether,  where  a  decision  of  the  matter  of  demurrer  might 
giveon-^  party  an  unconscientious  advantage,  and  the  case  pre- 
sented by  the  bill  is  proper  for  equitable  examination,  although 
the  complainant  has  been  negligent  in  making  defense  at  law 

Fhcenix  Ins.  Co.  v  Day,  247. 

11.  Bill  to  enforce  vendor^ s  lien.  Collateral  security.  Parol  evidence 
inadmissible,  when.  Upon  a  bill  filed  to  enforce  vendor's  lien, 
parol  evidence  is  inadmissible  to  sustain  the  defense  by  answer 
that  the  vendor  had  received  certain  notes  In  paymi'ut  of  the 
installments  of  purchase  money  then  due,  the  defendant's  en- 
dorsements on  the  notes  showing  that  they  were  assigned  as 
collateral  security. 

12.  Attorney's  fees.  JSeference.  Where  a  deed  of  conveyance,  after 
describing  the  purchase  notes  sufficiently  to  identify  them,  re- 
tained a  lien  on  the  land  for  the  "due  payment  of  said  notes," 
the  lien  will  cover  the  reasonable  fees  of  attorneys  provided 
for  on  the  face  of  the  note  for  their  collection,  although  this 
feature  of  the  notes  be  not  mentioned  in  the  deed.  Evidence 
as  to  the  amount  of  fees  having  been  introduced  by  the  com- 
plainant in  advance  of  the  hearing  on  the  merits,  a  reference 
at  the  hearing  to  the  Clerk  to  take  proof  and  report  upon  them 
could  not  prejudice  the  defendant,  and  would  not  be  error  of 
which  he  could  complain. 

18.  Whether  land  sold  under  vendor's  bill  sJiauld  be  divided  net  an  issue 
on  the  merits.  Whether  land  sought  to  be  sold  under  a  vendor's 
bill  can  be  divided  or  should  be  sold  in  a  body  is  not  a  matter 
in  issue  on  the  merits,  and  may  be  ascertained  by  reference 
after  a  hearing  on  the  met'its. 

14.  Instanter  reference  may  be  ordered.  Under  our  practice  the  law 
presumes  that  the  parties  litigant  are  present  in  Court  during 
the  term,  and  the  Court  may  order  a  reference  to  be  executed 
instanter,  with  or  without  notice  to  the  party  or  his  solicitor, 
and  error  cannot  be  assigned  upon  the  discretionary  action  of 
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the  Chancellor  in  this  reg^ard,  without  showing  facts  which 
establish  an  improper  exercise  of  the  discretion  to  the  injury 
of  the  parties. 

15.  Cro88'bill  filed  afUr  trial  Urm  wUl  nai  $ta^  hearing  of  original 
cause.  Where  an  application  to  file  a  cross-bill  is  not  made  un- 
til the  trial  term,  the  Court,  while  granting  the  application, 
may  refuse  to  stay  the  trial  of  the  original  cause,  and  should 
do  so  where  the  matters  set  up  constitute  no  defense  to  the  re- 
lief which  may  be  granted.  Clark  t.  CarUoH^  453. 

16.  Judicial  sales.  Inadequacy  of  price.  Mere  inadequacy  of  price 
is  no  ground  for  setting  aside  a  Judicial  sale. 

17.  Same,  Clerk.  Has  discretion  as  to  time  of  sale.  A  Clerk  has  a 
discretion  in  selecting  a  day  for  the  execution  of  a  decree  of 
sale,  which  will  not  be  controlled  except  in  a  dear  case  of 

abuse. 

18.  Same.  That  creditor  el<tims  prior  title  is  no  ground  for  interfereneSm 
It  is  no  ground  for  interference  with  a  Judicial  sale  that  the 
creditor,  in  whose  favor  the  sale  is  ordered,  insists  upon  a  prior 
title  to  the  property,  under  which  he  claims,  duly  recorded  and 
mentioned  in  the  pleadings  of  the  cause.      Myers  v.  James,  S70. 

19.  Cross-bill  after  decree  in  Supreme  Court*  Endorser's  payment- 
The  payment  by  accommodation  endorser  of  a  Judgment  at 
law  against  them  in  depreciated  bank  notes  furnished  by  their 
principal,  will  be  a  satisfaction  of  a  subsequent  decree  in 
equity  against  the  principal  for  the  same  debt,  and,  where  the 
suit  in  equity  was  pending  in  the  Supreme  Court  at  the  time  of 
the  payment,  the  defense  may  be  made  by  cross- bill  filed  before 
or  after  the  final  decree  of  the  Supreme  Court. 

Kirtland  v.  Miss,  db  Tenn.  B.  B.  Co.,  4U. 

SO.  Tenants  in  common.  Bill  for  partition.  Account  for  profits.  As 
an  incident  to  a  bill  for  partition,  an  account  of  profits  wiU  be 
ordered  where  one  ten:nit  has  occupied  and  used  the  entire  land, 
and  is  shown  to  have  made  a  profit  over  and  above  the  mere 
use,  and  beyond  his  share. 

21.  Same  Bents^  Improvements.  If  such  tenant  be  charged  with 
an  occupation  rent,  and  has  cared  for  the  property  as  his  own, 
the  rent  should  be  calculated  upon  an  average  for  the  whole 
term  of  occupancy,  and  he  should  be  allowed  such  usual  re- 
pairs as  a  prudent  landlord  would  make  on  his  own  property. 
or  would  allow  to  the  tenant  as  a  deduction  on  the  rent,  and 
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for  the  value  of  permanent  improvements  as  an  offset  to  tbe 
occapation  rent,  nnless  the  land  can  be,  or  has  been,  so  allotted 
as  to  include  the  improvements  in  the  share  of  the  occupying 
tenant.  Tynsr  v.  Fennerj  469. 

32.  Endorser,  Demand  and  noUes.  That  where  an  endorser  wishes 
to  defend  in  equity  against  his  liability,  for  want  of  due  notice, 
he  must  make  such  defense  in  his  pleading,  especially  where 
the  case  has  been  conducted  to  a  hearing,  on  the  assumption 
of  recognition  of  his  liability  being  fixed  on  his  part.  He  can- 
not for  the  first  time  raise  this  question  under  a  reference,  or- 
dering a  report  as  to  the  amount  due  to  the  holders  of  the  notes. 

28.  Same.  Same,  Where  notes  endorsed  have  been  enjoined  Arom 
being  collected  by  bill  on  the  part  of  the  maker  and  endorser, 
before  due,  the  holder  is  excused  ft-om  demand  and  notice  to  such 
endorser.  It  would  be  idle  to  demand  what  he  has  been  for- 
bidden to  receive  by  such  injunction.     Williams  v.  Bartlett,  620. 

24.  As  to  necessary  parties.  QuerSj  whether  a  mother  who  buys 
land,  and  causes  the  deed  to  be  made  to  her  in  trust  for  the 
separate  use  of  herself  and  children  for  life,  and  after  her 
death  to  go  to  her  children  or  the  issue  of  such  as  may  be 
dead,  with  the  power  of  sale  and  re-investment  reserved  to 
her,  suflflciently  represents  the  children  to  make  a  sale  of  the 
land  good  against  them  under  a  bill  filed  for  the  enforcement 
of  the  lien  reserved  on  the  face  of  the  deed  for  the  payment 
of  the  purchase  money  f 

"25.  Bemaindermen,  Equitable  svbrogaUon,  If  such  a  sale  be  de- 
clared void  as  to  the  remaindermen,  because  not  made  par- 
ties, the  Court  intending  to  sell  and  the  purchaser  to  buy  the 
entire  estate,  so  much  of  the  purchase  money  as  was  applied  to 
the  payment  of  the  lien  debts,  with  interest,  as  provided  in  the 
original  contract,  will  be,  as  against  the  remaindermen,  al- 
though infants,  by  way  of  equitable  subrogation,  charged  in 
favor  of  the  purchaser  as  a  lien  on  the  land,  and  the  land  sub- 
jected to  the  satisfaction  thereof  by  sale. 

-26.  Bevivor, .  A  suit  may  be  revived  under  the  Code,  sec.  2855, 
by  the  infant  heirs  and  successors  of  a  deceased  complainant, 
upon  motion  in  their  name  by  next  friend. 

27.  Be/cree,  How  set  aside  or  impeached,  A  decree  by  consent 
on  behalf  of  infants  cannot  be  set  aside  at  a  subsequent  term 
upon  motion  ot  petition  by  them,  nor  can  it  be  brought  up  by 
appeal.    It  can  only  be  impeached  by  an  original  bill. 

Jones  V.  McKenna^  630 
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28.  Parties.  To  a  bill  for  the  purpose  of  avoiding  the  Bale  of  the 
lands,  and  of  reclaiming  them,  in  a  case  where  there  can  be  no 
account  of  rents  and  profits,  only  the  holders  of  the  lands  at 
the  time,  under  the  sale,  are  necessary  parties.  The  original 
or  intermediate  vendees,  with  warranties  of  title,  are  proper, 
but  not  necessary  parties. 

29.  Statement.  Application.  In  1846,  92  acres  of  certain  lands, 
belonging  jointly  to  complainant,  then  the  wife  of  C.  K.  G., 
and  her  two  brothers,  were  sold  to  J.  B.,  and  in  1847, 147  acres 
to  R.  C.  S.,  complainant's  interest  being  conveyed  in  each  in- 
stance under  a  power  of  attorney,  executed  by  her  husband  and 
herself,  with  her  privy  examination.  In  1857,  J.  B.  conveyed 
his  02  acres  to  R.  C.  S.  During  that  year  complainant  obtained 
a  divorce  a  vinculo  from  C.  K.  G.,  for  his  fault,  after  which  she 
married  J.  A.  A.,  whose  widow  she  now  is.  After  the  death  of 
R.  C.  S.,  100  acres  of  the  147  purchased  by  him  in  1847  were 
sold  (as  included  in  a  larger  trace)  under  a  decree  in  settlement 
of  his  estate,  and  purchased  by  L.  D.  S.  The  bill  was  filed  in 
1876  against  the  widow  and  the  real  representatives  of  R.  C.  S., 
and  the  widow  and  the  personal  and  real  representatives  of  Ii. 
D.  S..  to  have  said  powers  of  attorney,  and  said  conveyances 
thereunder,  etc.,  annulled,  as  clouds  upon  complainant's  title 
in  remainder  to  an  undivided  one-third  of  the  two  tracts  of  92 
acres  and  147  acres,  and  to  have  her  rights  in  remainder  de- 
clared. One-third  of  the  purchase  money  paid  by  J.  B.  and  by 
R.  C.  S.,  in  1846  and  1847,  less  C.  K.  G.'s  life  estate  in  this  one- 
third,  must  be  taken  to  have  been  paid  on  account  of  complain- 
ant's remainder  in  this  portion  of  the  lands.  At  the  sale  of  the 
92  acres  by  J.  B.  to  R.  C.  S.,  In  1857,  one- third  of  the  purchase 
money,  less  the  vendor's  Interest  therein  for  the  life  of  C.  K. 
G.,  must  be  talsen  to  have  been  paid  on  account  of  complain- 
ant's remainder  in  this  tract.  And  at  the  sale  of  the  100  acres 
to  L.  D.  S.  (as  included  in  the  larger  tract),  one-third  of  the 
purchase  money  applicable  to  the  100  acres,  less  the  life  inter- 
est therein  as  of  that  date,  must  be  taken  to  have  been  paid  on 
account  of  complainant's  remainder  in  these  10 )  acres.  The 
restitution  to  be  charged  in  favor  of  the  defeuuarits  as  a  lien 
upon  complainant's  Interest  In  said  lands.  Is  what  was  paid  on 
account  of  the  remaider  in  18J6  and  1847,  with  interest,  but  the 
portion  of  this  amount  applicable  to  the  92  acres,  and  to  the 
100  acres  of  the  147,  subsequently  sold,  not  to  exceed  what  was 
paid  at  the  subsequent  sales  on  account  of  the  parts  of  the  re- 
remainder  involved  therein,  with  interest  from  the  dates  of 
these  sales  respectively.    And  all  of  these  sales  being  made 
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without  reference  to  any  separate  ▼alaation  of  the  life  estate 
and  the  remainder,  the  former  is  to  be  determined,  in  every  in- 
stance, upon  the  basis  of  the  aotnal  subsequent  length  of  life 
of  C.  K.  G. 

80.  Impraoements.  Allowable  toTien.  Improvements  are  allowable 
against  the  owner  of  lands,  in  favor  of  holders  in  good  faith 
finder  color  of  title,  from  which  the  lands  are  reclaimed,  only 
as  an  offset  against  rents  and  profits.  Where,  as  in  the  present 
case,  there  can  be  no  claim  for  rents  and  profits,  there  can  be 
no  allowance  on  account  of  improvements.  Aiken  v*  Settle^ 
lOd. 

tl.  Decree  upon  demurrer.  A  decree  upon  a  demurrer,  if  upon  the 
merits,  is  as  conclusive  as  though  the  facts  set  forth  in  the  bill 
were  admitted  by  the  parties,  or  established  by  evidence,  and 
is  conclusive  of  everything  necessarily  determined  thereby. 

■  But  if  the  Court  merely  decides  that  the  complainant  has  not 
stated  facts  sufficient  to  constitute  a  cause  of  action,  or  that 
the  bill  is  liable  to  specific  objection,  such  decision  does  not  ex- 
tend to  any  issue  not  before  the  Court  on  the  hearing  of  the 
demurrer. 

83.  Same,  Where,  therefore,  a  bill  to  foreclose  a  mortgage  of 
husband  and  wife  on  the  wife's  realty,  malting  the  mortgage 
an  exhibit,  was  demurred  to  on  the  ground  that  the  certificate 
of  acknowledgement  to  the  mortgage  exhibited  did  not  state 
that  the  Clerk  was  personally  acquainted  with  the  bargainors, 
or  that  the  wife  was  privately  examined,  and  the  demurrer 
sustained  as  to  the  wife,  after  which  the  omissions  in  the  cer- 
tificate was  corrected  by  the  Clerk,  and  an  amended  and  supple- 
mental bill  filed,  by  leave  of  the  Court,  upon  the  mortgage 
with  the  corrected  certificate,  setting  out  the  proceedings  under 
the  previous  bill,  it  was  held  that  a  demurrer  to  tlie  latter  bill 
was  properly  overruled.  Qrotenkemper  v.  Carver ^  875. 

83.  Partnership.  Statute  of  limitation.  The  statute  of  three  years 
presents  no  barrier  in  a  Court  of  Chancery  to  an  account  be- 
tween deceased  partners. 

84.  Samti.  Lapse  of  time.  There  is  no  period  of  time  defl n1  tely  fixed 
as  an  absolute  bar.  The  reasons  for  refusing  relief,  because  of 
lapse  of  time,  are,  in  part,  that  the  loss  of  papers,  death  of 
parties  and  witnesses,  and  the  failure  of  memory,  involve  the 
transactions  in  so  much  obscurity  and  uncertainty  that  any  at- 
tempted settlement  will  probably  fall  far  short  of  reaching  the 
truth,  and  may  do  injustice.  Bolton  v.  DickenSj  569. 
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OLEBK. 
See  Chanokrv  Plbadhtob  ahd  Pbaotiob,  17. 

OLBBK'S  FEES. 

On  land  candemMd  for  tax6$.  Where  several  lots  of  l&nd  belong- 
ing  to  tbe  same  person  are  assessed  for  taxes,  together  as  one 
body,  giving,  however^  separate  numbers^  and,  in  some  in- 
stances, the  siae  of  each  lot,  but  including  them  in  one  tract 
and  in  one  valuation,  and  the  same  are  condemned  in  the  Cir- 
cuit Court,  the  Clerk  is  only  entiiled  to  a  fee  of  $1.00  for  each 
tract  or  parcel  so  reported  and  sold,  and  not  for  each  lot  com- 
prising the  tract  or  parceL  /9tote,  ez  rel,  Coleman,  v.  G^omef , 
806. 
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COLLATERAL  SECURITY. 
See  Changcrt  Pubadimos  akd  Pbactiob,  11. 

COLOR  OF  TITLE. 
See  Statute  of  Limitations,  ^. 

COMPENSATION. 

For  aervicea.  Statute  of  limitatton,  w  nere  a  party  renders  service 
in  hope  of  a  legacy  in  sole  reliance  in  testator^s  generosity, 
without  any  contract,  express  or  implied,  no  action  will  lie  if 
no  proyision  he  made  by  will.  But  where,  from  all  the  circum- 
stances, it  is  manifest  that  it  was  mutually  understood  that 
compensation  should  be  made  by  will,  and  none  is  made,  an  ac- 
tion lies  to  recover  the  value  of  such  services— but  the  statute 
of  limitation  being  pleaded,  services  can  only  be  recovered  for 
six  years  prior  to  death  of  testator.  Taylor  v.  Wood,  504. 
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CONSTITUTIONAL  LAW. 
See  Banks,  2;  Bank  of  Tennesske,  6. 

1.  Salaries  of  public  rfficers.  The  Act  of  the  Legislature  of  1879, 
entitled  '*Ah  Act  to  regulate  and  equalize  the  salaries  of  certain 
public  officers,"  is  unconstitutional,  because  repugnant  to  that 
provision  of  the  Constitutioa  which  provides,  *'  No  bill  shall 
become  a  law  which  embraces  more  than  one  subject,  that  sub- 
ject to  pe  expressed  iu  the  title.*' 

2.  Act  of  Legislature,  More  t?ian  one  subject.  Title.  If  an  Act 
contains  more  than  one  subject,  and  only  one  subject  is  ex- 
pressed in  the  title  the  whole  Act  is  a  nullity. 

State,  ex  reZ.,  Knight^  v.  McCann,  1. 

8.  Privilege  tax-  Steamboat  and  railroad  agents.  The  Act  of  the 
Legislature  of  1879,  chap.  84,  providing  means  for  the  local 
government  of  the  ''Taxin?  District,"  which  provides  in  sec. 
7,  sub'Seo.  36,  that  ^'Steamboat  agents  and  the  agents  of  rail- 
road companies,  other  than  the  proper  officers  of  railroads  ter- 
minating at  the  Taxing  District,  shall  pay  a  privilege  tax  of 
$25  per  annum,''  is  not  a  regulation  of  commerce  between  the 
States,  and  is  not,  therefore,  in  violation  of  the  Constitution  of 
the  United  States.  Lightbume  v.  Taxing  District,  219. 

4.  Repeal  by  implicntion.  The  Act  of  1875,  chap.  109,  provided  for 
the  payment  to  the  State  of  a  prescribed  tax  by  foreign  insur- 
ance companies  for  the  privilege  of  doing  business  in  this 
State,  "  which  shall  be  in  lieu  of  all  other  taxes  '*  By  the  Act 
of  1879,  chap.  84,  seo.  7,  sub-sec.  53,  an  additional  tax  for  the 
benefit  of  the  Taxing  District  was  laid  on  the  same  business. 
He/dy  that  the  latter  act  was  valid. 

6.  Same.  The  provision  of  the  Constitution  of  1870,  art.  2,  sec. 
17,  that  "All  acts  which  repeal,  revive  or  amend  former  laws 
shall  recite  in  their  caption  or  otherwise  the  substance  of  the 
law  repealed,  revived  or  amended,''  does  not  apply  to  acts 
which,  by  their  positive  provisions,  operate  a  repeal  of  pievi- 
ous  acts  by  necessary  implication. 

Home  Ins.  Co.  ▼.  Taxing  IHstrict,  644. 

6.  Salaries  of  Judges.  The  Act  of  1879  fixing  the  salaries  of 
Judges  of  the  Supreme,  Chancery  and  Circuit  Courts  Is  valid 
and  constitutional. 

7.  Ants  of  Legislature,  Journals.  The  weight  of  authority  is 
that  notwithstanding  an  Act  has  the  signature  of  the  Speakers 
of  the  Senate  and  House  and  is  approved  by  the  Governor  and 
is  published  by  proper  authority ,  the  Courts,  nevertheless,  mav 
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look  to  the  journals  of  the  two  houses,  to  see  if  the  same  was 
constitutionally  passed.  Whether  this  rule  prevails  to  Its  full 
extent  in  this  State  in  view  of  the  new  constitutional  provision 
requiring  bills  to  be  signed  j(n  open  session  and  noted  on  the  Jour- 
nals, is  reserved. 

8.  Same.  Same.  The  said  Act  of  1879  regularly  passed  the 
Senate  and  in  the  House  was  amended  in  the  second  section  by 
striking  out  '* Thompson  &  Steger's  Code"  and  inserting  ''  Re- 
vised Code  of  Tennessee"  passed  the  House,  but  amendment 
never  concurred  in  by  Senate  ;  held  in  substance  there  was  no 
amendment,  *' Thompson  &  Steger's  Code"  and  the  *' Revised 
Code  of  Tennessee"  being  the  same  book. 

9.  Judges  Salaries.  The  constitutional  provision  that  the  sala- 
ries of  judicial  officers  shall  not  be  diminished  or  increased  dur- 
ing the  time  for  which  they  were  elected  does  not  apply  to 
their  term  of  office,  and  where  a  Judge  is  appointed  to  Ull  out 
the  unexpired  term  of  a  deceased  Judge,  he  is  entitled  to  com- 
pensation fixed  by  law  at  the  time  he  assumes  the  duties  of  the 
office.  Qaines  v.  JSorrigan,  608. 

10.  Exemption  as  Juror.  Special  exemption  from  service  as  Jurors 
and  road  hands,  enacted  in  a  charter  of  incorporation,  in  favor 
of  officers  and  employees  of  the  company,  is  class  legislation, 
and  unconstitutional.  Neely  v.  State,  316. 

CONTRACTOR  AND  SUB-CONTRACTOR. 
See  Contract,  8. 

CONTRACT. 

See  Bills  and  Notes,  2. 

1.  Sale  of  land.  Defective  title.  SecissUm.  Where  a  contract  In 
writing  for  the  sale  of  land  is  executed  by  a  deed  of  convey- 
ance, in  which,  by  oversight,  a  material  part  «»f  the  land  is  not 
embraced,  and  the  vendor  has  no  legal  title  to  that  part,  hut 
only,  at  most,  an  equitable  right  to  obtain  it,  the  vendee  is  en- 
titled to  a  recission  unless  the  title  is  perfected  before  decree. 
The  land  lying  in  another  State,  the  recission  will  be  upon  con- 
dition that  the  complainant  make  a  deed  of  reconveyance  with- 
'  in  a  reasonable  time,  duly  probated  for  registration  according 
to  the  laws  of  that  State.  Winfrey  v.  Drake,  293. 
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9.  A  contract  for  the  sale  of  land  apon  credit  is  not  usnroas,  be- 
cause  the  price  agreed  on  is  a  sum  equal  to  one  for  which  the 
land  had  been  offered  to  the  purchaser,  cash,  plus  ten  per  oent. 
per  annum  thereon  for  the  time  credit  is  given. 

Brawn  ▼.  Sktrdner^  146. 

5.  CatUraetor  and  nb-coniractor.  Under  a  contract  between  a  con- 
tractor for  the  grading  a  railroad,iand  a  sub-contractor  of  part 
of  the  same  work,  which  stipulated  for  the  retaining,  by  the 
contractor,  of  a  certain  per  centage  of  the  monthly  estimates 
as  collateral  security  for  the  execution  of  the  contract;  and 
provided,  in  the  event  the  sub-contractor  failed  to  keep  a  suffi- 
cient force  at  work  to  complete  it  in  time,  that  the  concractora 
might  put  a  force  at  work  at  his  expense,  or  declare  a  forfeiture, 
and  re-let,  or  do  the  work  and  hold  the  sub-contractor  liable 
for  any  damage  or  injury  by  reason  of  his  failure.  The  sub- 
oontractor  left  the  work,  and  the  contractor  declared  a  forfeit- 
ure, but  neither  re-let  nor  did  any  further  work,  and,  by  agree- 
ment with  the  railroad  company,  abandoned  the  work,  after 
receiving  full  pay  for  what  had  been  done.  It  was  held  that 
the  per  centage  retained  belonged  to  the  sub-con  tractor,  and 
was  recoverable  accordingly.  Winters  v.  Fleece,  646. 

4.  A  contract  for  the  sale  of  a  plantation,  with  the  personal  prop- 
erty thereon,  lying  in  Tennessee,  the  grantor  domiciled  in 
Athens,  Alabama,  the  grantee  in  Nashville,  Tennessee,  each  of 
these  places  being  at  the  time  within  the  lines  of  the  military 
forces  of  the  United  States,  is  not  invalid,  either  by  reason  of 
the  non-intercourse  acts  of  Oongrefig  or  the  rules  governing 
the  intercourse  of  belligerents  during  the  late  civil  war,  as  ex- 
pounded by  the  Supreme  Court  of  the  United  States  in  Jfoiu- 
gomery  v.  the  United  States,  16  Wail.,  and  t)ie  United  States  ▼. 
Lapene,  17  Wall.  Nor  Is  a  deed  made  in  pursuance  of  such  a 
ccntract  void,  although  when  it  was  executed,  Nashville  re- 
maining within  the  military  lines  of  the  United  States,  Athens, 
Alabama,  and  that  portion  of  Tennessee  in  which  the  planta- 
tion is  situated,  had  been  re^yxsupied  by  the  0»n federate  forces, 
both  grantor  and  grantee  actually  residing  within  their  lines. 

Brown  v.  Oardner,  146. 

6.  The  State.  Now  and  foreeer.  PerpetiMl  suocession  and  identUif, 
The  entity  of  a  State  was  not  destroyed  by  the  act  of  secession, 
or  in  any  way  subverted  by  the  war.  There  is  no  such  thinf^ 
known  to  our  system  as  the  destructibillty  of  a  State.  The  le- 
gality of  an  act  or  contract  Is  not,  therefore,  to  be  determined 
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by  Ha  date  or  the  period  in  the  existence  of  the  State  when  it 
was  done,  bat  in  the  quality  of  the  act  or  contract. 

EBitk  Y.  Cldf^a,  7ia 

8.  Sowing  machines.  SefUs.  8aU.  A  contract  to  ''rent"  a  ma- 
chine at  a  fixed  monthly  rental,  on  payment  of  a  certain  num« 
her  of  which  the  renter  becomes  owner,  is  not  a  renting  but  a 
sale,  and  is  valid.  8ingBr  Manvf.  Oo.  ▼.  OoU^  489. 

CORPORATION,  MUNICIPAL. 

SeeCHAMCSBT  Court. 

Power  to  employ  counsel.  A  municipal  corporation  has  no  suoh 
interest  in  a  suit  exclusively  directed  against  its  officers  as  will 
authorize  it  to  retain  counsel  for  its  defense,  although  the  bill 
may  enjoin  the  officers  from  performing  the  functions  of  their 
office,  and  ask  for  the  appointment  of  a  receiver  with  power  ta 
control  the  corporate  property  and  finances. 

B.  McP.  Smith  V.  Mayor  and  City  CouncU  of  Nashville,  69. 

CORPORATION. 

See  Bank  of  Teknbssbb,  4. 

L  Franchises.  User.  Very  slight  circumstances  are  sufficient  U> 
•how  user  of  franchises  under  a  charter  of  Incorporation,  and 
ft  consequent  organization  of  the  corporation. 

Augusta  Manuf.  Co.  v.  Vertrees,  76^ 

S.  Directors.  Directors  of  a  corporation  are  required  to  show 
reasonable  capacity  for  the  position,  scrupulous  good  faith,  and 
the  exercise  of  their  best  Judgement. 

y.  Borne.  Not  personally  liablCy  tohen.  Directors  who  act  in  good 
faith,  and  with  reasonable  care  and  diligence,  but  neverr.heleMi 
fall  into  a  mistake,  either  of  law  or  fact,  are  not  personally 
liable  for  the  consequences  of  such  mistake. 

4,  Same.  Same.  The  by-laws  of  a  corporation  provided  that  the 
Board  of  Directors  should  elect  a  Secretary,  whose  term  of 
office  should  be  twelve  months,  or  until  his  successor  was  elect- 
ed, and  who  was  to  give  bond  with  security  for  the  faithful 
discharge  of  his  duties.  The  Board  elected  the  Secretary,  and 
took  the  prescribed  bond ;  and  re-elected  the  same  person  Sec-^ 
letary  for  each  of  the  two  following  years,  but  took  no  new 
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bond,  supposing,  after  consideration  and  discussion  of  the  ques- 
tion, but  without  talcing  legal  advice,  that  the  bond  talcen  was 
a  continuing  security  during  those  years.  The  Secretary  be- 
came a  defaulter  in  the  third  year  ffeld :  That  the  Directors, 
who  were  good  and  efficient  business  men,  stockholders  of  the 
corporation,  and  acting  in  good  faith,  were  not  liable  to  make 
good  the  loss.  Vanc€  ▼.  Phanix  Ins,  Co.,  386. 

COSTS. 
See  Exemption;  Gbxminal  Law,  29,  30. 

OOUNTY  COUBT. 

1.  Warrants.  May  bear  interestj  loAan.  The  County  Court,  as  the 
representative  of  the  county,  may,  in  consideration  of  forbear- 
ance to  sue,  contract  with  a  creditor  of  the  county  for  the  pay- 
ment of  interest  on  a  county  warrant  after  its  registration  by 
the  Trustee,  until  there  is  money  in  the  treasury  to  meet  it  in 
regular  order,  but  no  longer.         Davidson  County  v.  OlwUly  28. 

2.  Jurisdiction.  Probate  Court,  Shelby  County,  This  Court  has 
only  such  Jurisdiction  (T.  A  S.  Code,  sec.  816^)  as  to  guardian 
settlements,  as  was  previously  conferred  upon  the  County 
Court 

8.  Same.  After  a  final  settlement  and  resignation  of  a  guardian 
the  County  Court  could  not  entertain  a  bill  filed  in  accordance 
with  the  forms  and  practice  of  a  Chancery  Court,  to  surcharge 
and  falsify  the  settlement.  For  this  purpose  resort  should  be 
had  to  a  Court  of  Chancery.  County  Courts  have  power  to 
bring  guardians  to  a  settlement,  but  for  this  purpose  the  remedy 
is  summary,  and  not  by  a  bill  according  to  the  forms  of  Chan- 
cery. £oy  Y.  Giles,  536. 

CRIMINAL  LAT9. 

1.  Indictment.  An  indictment  which  charges  that  the  defendant 
was  an  employ^  of  the  penitentiary,  and,  as  such,  ''did  aid, 
assist  and  suller  "  a  prisoner  confined  in  the  penitentiary  un- 
der conviction  for  a  felony  to  escape,  charges  only  one  offense, 
and  is  good  under  the  Code,  sec.  5540. 

S.  Confession.  Upon  the  trial  of  the  defendant  for  suffering  a 
convict  to  escape  from  the  penitentiary,  a  confession  of  the  de- 
fendant, induced  by  improper  means,  may  be  used  to  the  extent 
of  showing  that  it  was  thereby  discovered  that  his  wife  had  in 
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her  possession  a  draft  and  deed,  dated  shortly  before  the  escape, 
the  draft  drawn  by  a  brother  of  the  convict,  and  made  payable 
to  the  defendant  or  his  wife;  and  the  deed  being  a  conveyance 
of  land  executed  by  the  convict's  wife  to  the  defendant's  wife. 

t.  Same.  The  Attorney-General  map,  by  an  interrogatory  to  a 
witness,  show  that  the  State  is  willing  to  give  the  defendant 
the  benefit  of  his  explanation  of  the  instruments  thus  discov- 
ered, and  legitimately  refer  to  the  fact  in  reply  to  the  argument 
of  the  defendant's  counsel  that  the  defendant's  mouth  was 
sealed  by  law.  Clemona  v.  StaUf  23. 

4.  Former  ocqwttaL  An  acquittal  of  the  charge  of  stealing  a  hog 
is  not  a  bar  to  a  subsequent  indictment  for  wantonly  and  will- 
fully killing  the  hog.  State  v.  Ellison,  229. 

5.  Unlawful  weapons.  Self-defense,  The  courts  cannot,  merely 
upon  the  ground  that  the  defendant  was  acting  in  self-defense, 
sanction  the  use  of  an  unlawful  weapon  in  an  unlawful  man- 
ner, nor  will  this  Court  reverse  the  action  of  the  trial  Judge  in 
inflicting  punishment  left  by  law  to  his  discretion,  except  in  a 
case  of  gross  abuse  of  that  discretion.  Coffee  v.  State,  245. 

6.  Indictment,  Letting  a  house  for  the  purpose  of  prostitution.  An 
indictment  which  charges  that  the  defendant  let  a  dwelling 
house,  well  knowing  that  the  lessees  intended  to  use  it  for  the 
purpose  of  prostitution,  and  it  was  so  used,  is  fatally  defective. 

State  V.  Wheatleyy  280. 

7.  Plea  of  former  conviction.  A  plea  of  former  conviction  for  the 
unlawful  disturbance  of  a  religious  assembly  '*  by  loud  noise, 
profane  discourses,  and  indecent  behavior,"  is  no  defense  to  an 
indictment  for  an  assault  with  intent  to  commit  murder  in  the 
second  degree  by  shooting  at  a  person  named  with  a  loaded  pis- 
tol, although  the  loud  noise  of  the  previous  indictment  may 
have  been  the  report  of  the  pistol  in  the  shooting  of,  the  last 
indictment.  State  v.  Boss,  442. 

8.  Jury.  Officer,  Becord,  The  failure  of  the  minutes  of  the  Cir- 
cuit Court  to  show  that  the  Jury  returned  into  court  in  charge 
of  their  officer  is  not  reversible  error. 

9.  Same,  Challenge,  A  person  peremptorily  challenged  on  a  for^ 
mer  trial  is  incompetent  to  be  placed  on  a  succeeding  panel  of 
jurors. 

4&._VoL.  4. 
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10.  Same.  Judges  of  the  law.  It  la  not  error  to  charge  the  Jury 
that  they  cannot  arbitrarily  disregard  the  law  as  charged  by 
the  Court. 

11.  Opinion  of  the  Supreme  Court.  The  opinion  of  the  Supreme 
Court  on  a  former  heart ng  on  the  facts  of  the  case  is  not  evi- 
dence on  a  subsequent  trial. 

13.  B^asonable  doubt.  A  verdict  of  guilt  negatives  presumption  of 
innocence,  and  the  Supreme  Court  will  not  reverse  on  facts  un- 
less the  evidence  preponderates  against  the  verdict. 

Bobertson  v.  StaUj  426. 

18.  Witnesses  under  the  rule.  In  a  criminal  case  involving  the  life 
of  the  prisoner,  a  witness,  whose  testimony  has  been  discov- 
ered a  few  momenta  before  he  is  put  on  the  stand,  ought  not  to 
be  excluded  merely  upon  the  ground  that  the  defendant  had 
Joined  the  State  in  requiring  that  the  witnesses  be  put  under 
the  rule,  where  the  testimony  of  the  witness  is  material  to  the 
defense.  Smith  v.  Siate,  428. 

14.  Indictment  of  exeeutom,  guardians,  etc  Act  of  March  9,  1875. 
An  indictment  of  an  executor,  administrator,  guardian  or 
trustee,  under  the  Act  of  March  9,  1875,  for  converting  money 
to  his  own  use  and  failing  to  pay  over  trust  funds,  must  con- 
tain averments  that  a  settlement,  voluntary  or  compulsory, 
has  been  made,  that  the  money  has  not  been  paid  over,  that 
Judgment  has  been  obtained,  and  >f./a.  thereon  returned  nulla 
bona.  State  v.  Anderson,  226. 

15.  Discharge  of  the  jury.  A  Jury  in  a  criminal  cause  may  be  dis- 
charged by  the  Court  without  the  consent  of  the  accused, 
where  chey  have  had  a  sufficient  length  of  time  to  deliberately^ 
carefully  and  fully  consider  the  entire  case  as  presented  by  Ita 
facts  and  as  governed  by  the  rules  of  Iaw  given  in  charge  by 
the  Court,  and  there  is  no  possibility  of  an  agreement  upon 
and  return  of  a  verdict,  but  the  Court  should  be  satisfied  of 
the  impossibility  of  an  agreement,  and  the  reasons  for  sueh  con- 
clusion by  the  Court  should  be  set  out  in  its  order  of  discharge, 
so  that  a  revising  Court  may  consider  them  upon  a  plea  of 
•*  once  in  jeopardy."  State  v.  Pool,  368. 

16.  Death  of  Judge  pending  motion  for  new  trial.  Where,  after  the 
trial  and  conviction  of  the  defendant  in  a  criminal  case,  and 
the  entry  of  motion  in  arrest  of  Judgment  and  for  a  new  trial, 
the  Judge  died  suddenly  within  a  few  days,  and  the  businesa 
of  the  Court  was  brought  to  a  close  for  the  term  by  an  epi- 
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demic,  the  motion  may  be  heard  and  determined  at  the  next 
term,  a  statement  of  the  evidence  in  the  form  of  a  bill  of  ex- 
ceptions, agreed  upon  as  correct  by  the  State's  Attorney  and  the 
defendant's  counsel,  may  be  loolced  to  by  the  Court  below,  and 
upon  appeal  by  this  Court,  in  acting  upon  the  motion. 

Sims  and  Foster  y.  StatSy  357. 

17.  Witnfisses  face  to  face.  The  constitutional  provision  that '' In 
:ill  criminal  prosecutions  the  accused  hath  the  right  to  meet 
the  witnesses  face  to  face"  has  reference  to  witnesses  in  sup- 
port of  his  prosecution,  and  not  to  witnesses  in  his  own  behalf. 

IK  Affidavit  for  continuance.  May  be  read  at  a  deposition,  when, 
Defendant,  upon  a  motion  for  a  continuance,  presented  an  affi- 
davit as  to  the  absence  of  a  material  witness,  stating  what  he 
would  be  able  to  prove  by  said  witness.  Thereupon  the  Attorney- 
General  agreed  that  the  affidavit  might  be  read  as  the  deposition 
of  the  witness,  but  the  defendant  refused  to  agree  to  this.  The 
Court  thereupon  overruled  the  motion  to  continue,  but  gave  the 
defendant  an  opportunity  to  amend  his  affidavit  by  adding  any 
other  materia]  facts  he  expected  to  prove  by  the  witness,  and 
stating  that  the  same  might  be  read  to  the  jury  as  the  deposition 
of  a  credible  witness.     Held :  No  error.  Petty  v.  State,  326. 

19.  A  plea  of  former  conviction  by  confession  on  the  same  indict- 
ment, which  shows  upon  its  face  that  there  never  was  any 
confession,  conviction  or  judgment  of  record,  is  bad. 

Jacobs  V.  State,  196. 

20.  Indictment.  Plea  in  abatement  A  plea  in  abatement  filed  by 
the  District  Attorney,  without  a  prosecutor,  by  order  of  the 
Court,  under  the  Code,  sec.  5097,  sub-sec.  9,  that  no  witnesses 
were  examined  or  proof  taken  by  the  Court  that  an  indictable 
offense  had  been  committed,  is  fatally  defective,  even  if  such 
plea  will  lie  at  all. 

21.  Samm  Different  counts.  Where  an  indictment  contained  three 
counts,  one  with  intent  to  commit  murder  in  the  first  degree, 
another  with  intent  to  commit  murder  in  the  second  degree, 
and  the  third  with  intent  to  commit  manslaughter,  motions  to 
quash  the  indictment  and  to  compel  the  Attorney-General  to 
elect  upon  which  count  he  would  proceed  to  trial,  were  prop- 
erly overruled. 

22.  Same,  Amendmmt,  Upon  an  application  to  re-commit  an  in- 
dictment to  the  grand  jury  fpr  amendment,  it  is  not  necessary 
to  mention  the  proposed  amendment,  and  a  return  of  the  in- 
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dictment  by  the  grand  jury  in  open  Court,  with  an  endorsement 
I  on  the  back,  signed  by  tho  foreman,  showing  the  amendments  in 

!  the  indictment,  and  with  the  usual  endorsement  as  a  true  bill 

of  the  amended  indictment,  would  be  good. 

23.  Practice.  Recalling  witness.  It  is  in  the  discretion  of  the  trial 
court,  after  one  of  the  defendant's  witnesses  has  been  exam- 
ined, to  permit  the  Attorney-General  to  recall  the  witness,  and 
ask  a  question  with  a  view  to  contradict  the  witness. 

24.  Beasonable  doubt.  A  reasonable  doubt  as  to  any  material  ele- 
ment of  crime,  or  any  faot  essential  to  the  defendant's  guilt, 
will  enure  to  his  benefit. 

I  25.  Same.    Instructions.    In  the  absence  of  any  special  request  for 

i  a  further  charge,  it  may  be  sufficient  to  say  to  the  jury  that 

they  should  acquit  if  the  proof  fails  to  satisfy  their  minds 
fairly  and  fully  of  an  essential  fact,  but  the  defendant  is  en- 
titled if  he  demands  it,  and  the  Court  should  give  him  the  ben- 
efit of  it  without  a  demand,  to  the  explanation  that  to  fully 
satisfy  the  mind  it  must  rest  easy  in  the  conclusion  reached, 
or  be  satisfied  of  the  truth  beyond  a  reasonable  doubt. 

36.  Same.    Where  a  conviction  is  sought  upon  circumstances  alone, 

the  defendant,  if  he  demands  It,  is  entitled  to  the  charge  that 

I  the  circumstances  must  be  so  strong  and  well  connected  as  to 

i  exclude  every  other  reasonable  hypothesis  but  that  of  his  guilt. 

Lawless  v.  State,  178. 

^.  Carrying  pfstol.  Fine  and  imprisonment.  Imprisonment  for  un- 
lawfully carrying  pistols  is  within  the  discretion  of  the  Court 
trying  the  case,  and  this  Court  will  not  interfere  to  remit  im- 
prisonment imposed  in  such  cases,  except  where  a  gross  abuse 
of  this  discretion  is  shown. 

28.  Under  Code,  sec.  5251,  Courts  rendering  final  judgment  have 
no  power  to  remit  fines  where  the  amount  of  the  fine  is  fixed 
by  statute,  as  in  the  case  of  unlawfally  carrying  arms. 

Tarrant  v.  State^  483. 

29.  Carrying  arms.  Offlrers.  Officers  with  criminal  process  to  ex- 
ecute may  lawfully  go  armed,  but  Sheriffs,  Constables,  Trus- 
tpos,  and  other  officers,  with  mere  civil  process  to  execute,  are 
liable  to  indictment  for  canylng  a  pistol,  except  as  prescribed 
by  statute.  Qayle  v.  State^  466. 

80.  Fees.  Where  a  misdemeanor  case  is  stricken  from  the  docket, 
under    the  Code,  sec.  5193,    the    Attorney-General,    SherilT, 
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Clerk  and  State's  witnesses  are  entitled  to  their  fees,  incurred 
on  behalf  of  the  State,  as  in  case  of  nolle  prosequi  or  accquittal, 
to  be  taxed  against  the  county.  State  v.  Farris,  188. 

31  Co8t$.  State  Tax.  Where  a  defendant  has  worked  out  a  fine 
and  costs  in  the  County  workhouse,  in  default  of  cash  payment 
thereof  and  State  tax  is  included  therein,  the  County  is  liable 
to  pay  the  State  tax  received,  to  the  State. 

32.  Same^  Forfeiture.  Where  a  forfeiture  upon  a  ball  bond  is  set 
aside  upon  payment  of  costs.  State  tax  is  not  to  be  included,  as 
such  proceedings  are  only  incidental  to  the  original  suit 

33.  Same.  State  and  County  Tax.  Fine  for  non^attev  dance  of  a  Juror. 
For  same  reason  State  and  County  tax  should  not  be  charged 
where  a  fine  was  imposed  for  the  non-attendance  as  a  juror. 

84.  Same.  Same.  In  case  of  contempt.  In  case  of  contempt  the  de- 
fendant should  not  be  adjudged  to  pay  State  and  County  tax. 

85.  Same.  Same.  Forfeiture  against  witness.  Where  forfeiture  is 
taken  against  a  witness,  which  is  afterward  set  asido  upon  pay- 
ment of  costs,  it  is  error  to  include  State  and  County  tax  in  the 
bill  of  costs. 

36.  Same.  Same.  Where  an  execution  for  costs  is  returned  nulla 
bona  and  a  judgment  against  the  State  for  the  same  has  been 
paid,  the  defendant  cannot  be  made  to  work  out  such  costs,  the 
remedy  is  by  execution. 

87.  Same.  County  liable  to  State,  wken.  The  County  is  liable  to  re- 
pay the  State  out  of  money  received  from  the  wages  of  the  con- 
vict. State  V.  Sibley,  739. 

38.  Disturbing  public  XDorship.  Section  4853  of  the  Code  is  intended 
to  protect  assemblies  met  for  religious  worship.  A  meeting 
held  for  the  enjoyment  of  a  Christmas  festival,  though  it  was 
especially  intended  for  Sunday-school  scholars  and  their  teach 
ers  and  friends,  does  nor  chnnge  its  character  nor  make  it  an 
assembly  for  religious  worship.  Layne  v.  State^  199. 

39.  Arraignment  and  is9ue.  It  is  no  ground  for  reversal  of  a  judg- 
ment of  conviction  that  the  jury  were  sworn  to  try  the  issue 
joined  before  the  prisoner  had  been  formally  arraigned  and 
pleaded.  Wallace  v.  State,  309. 

40.  Circumstmtial  evidence.  Charge  of  the  Court.  Familiar  rules. 
Where  an  offense  is  sought  to  be  established  by  circumstantial 
evidence,  it  is  error  if  the  lower  Court  refuses  to  charge  ^'  that 
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the  circumstances  should  be  such  as  to  exclude  every  other  hy- 
pothesis ihati  that  of  the  defendant's  guilt.''  It  is  always  safer 
to  lay  down  familiar  rules  of  this  character  in  language  uni- 
versally adopted  and  approved  than  to  undertake  to  give  a  new 
version  in  more  doubtful  language. 

41.  Argument,  It  is  the  duty  of  the  lower  Court  to  see  that  no  im- 
proper statements  be  made  in  ar&rument  likely  to  influence  the 
jury.  It  is  not  intended  to  limit  or  restrict  legitimate  argu- 
ment, but  a  statement  of  facts  entirely  outside  of  the  evidence, 
and  highly  prejudicial  to  the  accused,  cannot  be  Justified  as 
argument.  Turner  y.  Statej  206. 

DAMAGES. 
See  Chanckry  Jurisdiction,  4;  Plbading  and  Practice,  2. 

DAMNUM  ABSQUE  INJURIA. 

During  the  late  civil  war  the  owner  of  negroes  who  had  con- 
veyed them  to  a  trustee  to  secure  their  purchase  money,  both 
owner  and  trustee  residing  in  Tennessee,  attemp  ed  to  r^ 
move  them  from  that  State  for  greater  security.  The  cestui  que 
truMt  persuaded  the  negroes  to  remain.  Held:  The  cestui  que 
trust  had  the  right  so  to  do,  and  if  loss  ensued  it  is  damnum 
absque  injuria*  Biuinn  v.  Quvdner,  145. 

DEED. 
See  Assignment,  2,  8. 

DEMAND  AND  NOTICE. 
See  Chancery  Pleadings  and  Practice,  22.  32. 

DEVISAVIT  VEL  NON. 
See  Chancery  Jurisdiction,  5. 

DETISEE. 
See  Assignhrnt,  6. 

DIRECTORS. 
See  Corporations,  2,  3,  4: 

DIVORCE— EFFECT  OF. 
See  Married  Women,  2. 
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DOWER. 

See  Chakgsbt  Plbadinos  ahd  Practics,  1. 

1.  Widow,  Creditors  filed  bill  to  enforce  debts  against  real  estate, 
which  had  been  paid  for  by  the  husband,  but  title  conveyed  to 
a  third  party.  The  wife  insisted  she  was  entitled  to  the  prop- 
erty under  a  parol  trust,  as  conveyed  to  a  third  party  for  her 
benefit  The  husband  died  pending  the  litigation.  The  wife 
'  then  claimed  dower,  by  an  amended  pleading,  in  the  event  she 
failed  to  establish  the  trust.  The  Court  held  the  trust  could 
not  be  set  up  against  creditors,  not  being  in  writing  or  regis- 
tered, but  that  she  was  entitled  to  her  dower,  and  was  not 
estopped  from  asserting  her  right  to  it,  by  having  claimed  and 
contended  for  the  beneficial  interests  under  the  assumed  parol 
trust  Martin  v.  Lincoln,  289. 

%,  Somestead.  Dissent  from  will,  A  widow  is  entitled  to 
dower  or  homestead  where  her  husband  makes  provision  for 
her,  by  will,  in  either  personal  property  or  real  estate,  or  .both, 
and  dies  insolvent,  without  formal  dissent  In  court,  as  provided 
for  in  section  2404  of  the  Code. 

8.  The  law  presumes  the  testator  to  be  at  the  time  of  his 
death  the  owner  of  the  property  bequeathed  to  his  wife,  and 
will  allow  to  the  widow  the  right  of  the  same  presumption,  and 
she  is  also  entitled  to  the  informal  dissent  given  by  operation 
of  law. 

4  The  fact  that  a  small  portion  of  the  bequest  has  not  been 
ab.^orbed  in  the  payment  of  debts  will  notchange  the  rule  above 
laid  down — nor  that  in  addition  to  the  bequest  there  was  a  de- 
vise of  land,  for  an  exhaustion  of  the  personal  property  may 
necessitate  a  sale  of  the  land  to  pay  debts. 

6.  The  language— ''a  provision  in  personal  estate  "—does  not 
preclude  the  idea  of  a  provision  in  realty  also. 

Jarman  v.  Jarman^  671. 

EJECTMENT. 
See  Pleadings  avd  Fracticb,  18, 

EKDOBSEB. 

See  Bills  amd  Notes;  Chakcebt  Piaadings  and  Pbaoticu,  19, 
23. 
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ESTOPPEL. 

See  Dow£B,  1. 

1.  The  maker  of  s  deed  abeolute  In  form,  who  testifies 
in  a  case  to  which  he  is  no  party,  that  he  has  no  interest 
whatever  in  the  land  conveyed  by  the  deed,  is  estopped  from 
after wai'ds  asserting  thtit  the  deed  was  In  fact  a  trust,  and  not 
an' absolute  convey anoe. 

3.  His  heir  is  also  estopped*  Kelson  v.  Claybrooke^  687* 

EVIDENCE. 

See  Pleading  and  Praotiob,  6,  11;  Bank  op  Tennbssek,  S; 
Obiminal  Law,  17,  89;  Corporation,  1;  Wills,  2. 

1.  Preponderance.  As  a  general  rule,  a  mere  preponderance  of 
evidence,  however  slight,  must  prevail  in  civil  cases. 

3.  j9<i9'^  Libel,  Slander.  An  exception  to  this  rnle  has  been 
made  in  actions  for  libel  or  slander,  where  the  defendant  relies 
in  Justification  on  the  truth  of  the  defamatory  charge. 

8.  Same,  PrestmipHon  of  law.  In  otlier  civil  cases  involving  is- 
snes  or  implying  crime,  the  general  rule  of  the  preponderance 
of  evidence  prevails,  but  the  presumption  of  law  in  favor  of 
innocence,  and  evidence  of  good  character,  if  prodnced,  must 
be  talcen  into  consideration  by  the  jury  in  ascertaining  on 
which  side  the  preponderance  exists. 

4.  Same.  It  is  not  the  preponderance  of  evidence  in  relation  to 
particular  facts  in  the  cause,  but  the  preponderance  of  the  en- 
tire evidence  on  the  issues  Joined,  weighed  in  connection  with 
the  presumption  of  law  in  favor  of  innocence,  which  should 
prevail  in  such  a  case. 

Sb  Same.  Charge  of  Court.  The  charge  in  this  case,  although  not 
accurately  defining  the  proper  rule,  held  not  to  be  so  erroneous 
as  to  require  reversal,  under  the  circumstances  disclosed  by  the 
record.  HilU  v.  OoodyeaT^  383. 

EXECUTION. 

1.  Issued  upon  insufflcievt  affidavit  not  void.  An  execution  issued 
prematurely  by  a  Justice  of  the  Peace  without  a  sufficient  affi> 
davit  is  not  void,  but  valid  until  set  aside,  and  no  one  can  take 
advantage  of  the  irregularity  except  the  defendant,  and  not 
even  he  collaterally. 
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2.  Z«ey.  A  levy  on  bulky  articles  In  a  closed  cellar  through  a 
crack  in  the  door  will  be  good  if  the  articles  be  kept  in  vie^  by 
the  officer  until  surrendered  by  the  debtor. 

Miller  V.  O^BanTumy  898. 

3.  Lim.  Sow  eftfarced  an  land;  debtor  dying  before  sale.  When  a  lien 
has  been  fixed  upon  land  by  the  levy  of  an  execution  or  attach- 
ment and  the  debtor  dies  before  a  valid  sale,  the  heirs  have  the 
right  to  demand  a  revivor  against  the  personal  representative 
and  exhaustion  of  personal  assets,  before  a  lien  can  be  en- 
forced by  a  sale  of  the  land.  McKnight  ▼.  HugJieSy  522. 

4.  Must  follow  the  jttdgment.  An  execution  issued  by  a  Justice  of 
the  Peace  beairing  a  dififerent  rate  of  interest  from  the  Judg- 
ment upon  which  it  is  issued,  will  be  quashed  upon  being 
brought  into  the  Circuit  Court  by  writs  of  certiorari  and  super^ 
udeae,  FowlkeM  y.  Poppenheimerj  422. 

EXEMPTION. 

Commiaeioner^e  costs.  Costs  taxed  in  favor  of  a  commissioner  for 
partition  of  lands,  and  collected  by  execution,  are  not  exempt 
In  the  officer's  hands  from  application  by  him  to  the  satisfac- 
tion of  A  JL  fa*  in  his  hands  against  the  party  for  costs  in  an- 
other case.  PortsT  ▼.  Ccibb^  481. 

FEES. 
See  Attobket-Gbnebal,  1,  2,  8,  4,  5;  Criminal  Law,  29. 

FEES— CLERK'S. 
See  Tax  Sales. 

FINEa 
See  Criminal  Law,  27. 

FOBFEITURB. 

See  Attobnbt-Gienkral,  1,  6;  Lease,  1,  2. 

FRANCHISES. 
See  Corporation,  1. 
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OARNISHMENT. 

Anaiffer  of  gamiaheB  maivea  notice.  The  appearance  and  answer  of 
the  garnishee  waives  the  objection  to  the  notice,  which,  al- 
though authorized  by  the  officer  having  in  his  hands  the  ex- 
ecution, and  signed  in  his  name,  was  neither  written  nor  served 
by  him,  nor  do  these  fact  give  the  assignee  of  the  |udgement 
debtor  any  ground  in  equi^  to  follow  the  fund  in  the  creditor's 
hands.  Mni4r  ▼.  (PBiiMum^  898. 

ORANTOR  AND  GRANTEE. 

See  Contract,  4. 

GUARDIAN. 
See  County  Court,  3;  Crimikal  Law,  14 

GUARDIAN  AND  WARD. 

1.  Security  on  guardian  bond.  Priorty.  The  recovery  by  infant 
wards  of  a  decree  against  the  personal  representative  of  the 
deceased. guardian  for  the  amount  due  them  to  be  paid  pro  rata 
with  other  claims,  the  estate  being  insolvent,  will  enure  to  the 
benefit  of  the  sureties  on  the  several  guardian  bonds  in  the  or- 
der of  liability  filed  by  law,  and  sureties  secondarily  likble 
may  assert  their  priority  of  satisfaction  against  the  assignee  of 
a  surety  primarily  liable,  who  takes  with  knowledge  of  the 
equity.  McClellan  ▼.  DamSf  07. 

2.  Sureties  on  bond.  Priority.  The  surities  on  a  renewed  guardian 
bond  are,  under  the  sta.tute,  liable  before  the  sureties  on  a  pre- 
vious bond,  although  the  guardian  appropriates  the  wards' 
funds  to  his  own  use  prior  to  the  execution  of  the  last  bond. 

Crook  V.  Sudeon,  44B. 

HEIRS. 
SeeSTATUis  of  Limitations,  4;  Estoppkl,  2;  Execution,  3. 

HOMESTEAD. 
See  DowES,  1,  2. 

L  By  law  the  homestead  vests  in  the  husband  and  wife 
Jointly,  and  is  a  life  estate.  Upon  the  death  of  either  it 
vests  in  the  survivor.  Neither  has  the  right  to  dispose  of  it  ex- 
cept with  the  consent  of  the  other,  and  then  only  in  the  mode 
prescribed  by  law. 
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2.  The  right   of  ttie    wife   H   4x»d   during   coverture,  and  is 
only  lost  by  her  voluntary  alienation  or  abandonaient,  or  by 

death.  Jar  man  v.  Jarmanf  671. 

8.  Pureha8€  money.  Failure  of  officer  to  lay  off  fiomestead,  Oray 
borrowed  from  Hall  an  amount  of  money  to  pay  for  a  tract  of 
land  which  he  bought  under  a  decree  of  the  County  Court, 
giving  him  therefor  his  notes,  retaining  on  the  face  of  them  a 
lien  on  the  land.  Being  also  indebted  to  one  Kennedy,  the 
latter  obtained  a  Judgment  against  Gray  before  a  Justice  of  the 
Peace,  and  ultimately  the  land  was  sold  under  said  judgment. 
In  the  meantime,  Hall  sued  Gray  upon  his  notes,  and  obtained 
judgment,  which  was  stayed  by  March  banks..  At  the  expira- 
tion of  the  stay,  the  land  of  March  banks,  the  stay  or,  was  sold 
to  satisfy  the  judgment  against  Gray,  and  subsequently  March- 
banks,  having  taken  a  judgment  over  against  Gray,  his  princi- 
pal, redeemed  from  Kennedy,  adding  thereto  the  amount  of  his 
own  judgment.  Gra}'  had  no  other  land  besides  the  tract  on 
which  he  lived,  and  which  had  thus  been  sold.  Held :  1.  The 
giving  of  the  notes  for  money  borrowed  to  pay  for  a  tract  of 
land,  although  the  notes  recited  a  lien  upon  the  land,  does  not 
make  the  money  purchase  money  for  the  land.  It  is  a  species 
of  security,  but  not  such  as  to  create  a  vendor's  lien.  2.  Gray 
and  wife  having  a  homestead  right  in  the  land  originally  sold 
to  satisfy  Kennedy's  judgment,  and  redeemed  by  Marchbanks, 
as  creditor,  by  reason  of  having  paid  the  judgment  which  he 
bad  stayed,  the  purchaser,  as  well  as  the  creditor  who  redeems, 
takes  the  land  subject  to  the  homestead  right  of  the  debtor. 
The  mere  fact  that  the  officer,  in  selling  the  land,  failed  to  as- 
sign the  homestead,  does  not  deprive  the  debtor  of  the  right, 
nor  vest  a  greater  right,  than  the  officer  could  sell,  in  the  pur- 
chaser. Oray  v.  Baird,  212. 

HUSBAND  AKD  WIFE. 

See  Hombstsad;  Sui'akate  Estate,  1,2;  Plkadixos  and  Prac- 
TICS,  17. 

Parol  trust  toill  not  defeat  creditorSf  when.  If  a  husband  conveys 
his  land,  by  deed  absolute  on  its  face,  to  another  person  with- 
out consideration,  with  an  intention,  subsequently  made  known 
to  the  conveyee,  that  he  shall  hold  the  land  for  the  benefit  of 
the  wife  of  the  conveyor, '  such  parol  trust  cannot  be  set  up 
against  creditors  of  the  husband.  To  defeat  the  creditors,  there 
must  be  a  deed  or  declaration  of  trust  registered  or  noted  for 
registration,  as  required  by  law.  Martin  v.  Lincoln.  334. 
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IMPROVEMENTS. 
See  Chanoebt  PLEADmas  and  Pbacticb,  21,  30. 

INADEQUACY  OF  PRICE. 
See  Chanobby  Pleadings  and  Pbacticb,  16. 

INFANT. 

1.  May  exercuB  pcwer^  when.  An  Infant  may  exercise  a  naked 
power,  unaccompanied  with  any  interest  or  not  requii  ing  the 
exercise  of  any  discretion. 

2.  Power  given  to  execute  during  infancy.  If  a  power  is  ^ven  to  an 
infant,  relating  to  his  own  estate,  it  must  be  inserted  in  the 
deed  that  be  may  execute  it  during  his  infancy,  or  his  execu- 
tion of  it  will  have  no  effect.  Eill  v.  Clark,  405. 

INSOLVENT  ESTATE. 
See  Administbation,  1,  2. 

INSURANCE  COMPANIES. 

■ 

See  Constitutional  Law,  4, 6. 
INTEREST. 

See  Chancbry  Pleadinos  and  Pbactigb,  7 ;  Execution,  4 ;  Biua 
AND  Notes,  2 ;  County  Coubt,  1. 

JUDGES'  SALARIES. 
See  CoNSTnuTiONAL  Law,  1. 

JUDGMENT. 
See  Banes,  7. 

JUDICIAL  NOTICE. 
See  Supreme  Court  Pragtigb,  2. 

JUDICIAL  SALES. 

See  Chancery  Pleadings  and  Practice,  16. 
JURISDICTION. 

See  Supreme  Court  ;  Chancery  Court:  Justices  op  the  Peack 


INDEX.  781 


JUSTICES  OF  THE  PEACE. 

yo  jurisdiction  to  enforce  lien  for  unpaid  taxes.  Justices  of  the 
Peaoe  have  not  the  JarlsdictioD  of  a  Chancery  Court,  under  the 
Code,  sec.  4123,  sub-seo.  7,  and  sec.  4124,  to  enforce  a  lien  on 
land  for  the  taxes  assessed  thereon  where  the  amount  of  taxes 
does  not  exceed  fifty  dollars.  State  v.  Covingtorif  51. 

LAND. 

See  Statute  op  Limitations,  1,  8. 

LAND  SALE. 

See  Chakcert  Pleadikqs  and  Pbagtice,  1;  Chancsbt  Jubis- 
DICTION,  2 ;  Clbbk*8  Fse8  ;  Tax  Sales. 

LANDLORD  AND  TENANT. 

Trade  fixtures.  As  between  landlord  and  tenant,  trade  fixtures, 
although  securely  fastened  to  the  freehold,  may  be  removed  by 
the  tenant  or  his  assignee,  if  the  removal  can  be  effected  with- 
out material  injury  to  the  freehold.  A  stipulation  in  the  lease 
that  the  tenant  should  make  no  "  alteration  or  repairs  "  with- 
out the  consent  of  the  landlord  in  writing,  and  further,  in  the 
same  sentence,  that  he  should  not  remove  ^*  any  repairs,  im- 
provements, additions  or  fixtures,"  was  held  not  to  apply  to 
trade  fixtures.  Cubbins  v.  Ayres^  329. 

LAPSE  OF  TIME. 
See  Chanoebt  Pleadings  and  Pbagtice,  34. 

LAWS  OP  SISTBB  STATES. 
See  SuPBEMB  CouBT  Pbacticb,  2. 

LEASE. 

1.  Forfeiture.  A  lease,  under  which  the  rent  is  payable  at 
intervals  during  the  term,  and  which  provides  that  if  the 
lessee  fail  to  pay  the  rent  as  stipulated,  it  is  to  be  terminated 
and  at  an  end,  is  not  forfeited  by  such  failure  to  pay,  unless 
the  lessor,  by  some  afQrmative  act,  insist  upon  the  condition — 
such  as  a  prompt  re-entry  with  such  purpose — after  demand  of 
the  rent. 

2.  JSatne.  Waiver.  A  recognition  of  the  lessee's  rights  after 
he  has  failed  to  perform  the  condition,  is  a  waiver  of  th'e 
forfeiture. 
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8.  Construction,  The  true  constraction  of  a  lease  which 
obligated  the  lessee  to  pay,  during  the  term,  the  taxes  that 
should  accrue  on  the  property,  and  which  also  provided  that 
upon  a  failure  to  do  so,  he  should  forfeit  his  lease  and  also  for- 
feit the  right  to  remove  the  improvements  placed  upon  tlie 
land,  is  that  the  taxes  shall  be  paid  in  the  ordinary  course 
of  collection  without  in  anyway  becoming  a  burden  to  the 
lessor.  Whether  paid  before  or  afte^  the  expiration  of  the 
lease  is  immaterial.  Allen  ▼.  Dent,  67^ 

LEGISLATIVE  JOITRNALS. 
See  Constitutional  Law,  7,  8. 

LEVY  OF  EXECUTION. 
See  Assignment,  1;  Execution,  2,  8. 

LIBEL. 
See  Eyidknce,  2,  3,  4. 

LICENSE. 
See  PaiYiLBax  Tax,  1, 4. 

LIEN. 

See  Execution,  8;  Statute  of  Limitations,  8,  4;  Jusncm  of 
the  Peace  ;  Chance&t  Plkadinus  and  Paactigs,  2. 

LIVERY  STABLE. 
See  Privileqe  Tax,  4 

MALICIOUS  PROSECUTION. 
See  Pleadings  and  Practice,  11. 

MARRIED  WOMEN. 
See  Skpabatb  Estate,  1,  2. 

1.  Power  of  Attorney  of,  A  married  woman's  power  of  attorney 
for  the  sale  of  land  is  invalid. 

2.  Divorce^  effect  of.  The  purchaser  of  the  husband's  interest  in 
the  wife's  lands,  prior  to  the  Aet  of  1849-^0,  chap.  36,  sec.  1, 
Code,  sec.  2^81,  abridging  the  husband's  ppwer  of  disposition, 
toolc  it  as  it  then  stoo<1,  and  without  reference  to  the  contin- 
gency of  a  subsequent  divorce  at  the  wife's  instance,  which, 
therefore,  has  no  effect  upon  the  rights  of  such  purchaser. 

Aiken  «.  SvttU^  108. 
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MARRIED  WOMAN'S  PRIVY  EXAMINATION. 
See  Obbtificatb. 

MECHANIC'S  LIEN. 
See  Attachmbnt,  2. 

MERCHANT  TAILOR. 
See  Pkiyileqs  Tax,  3. 

MILITARY  OCCUPATION. 
See  Rbgulation  of  Tbad& 

MILITARY  LINES. 
See  CoiTTRAOT,  4. 

MISTAKES. 
See  SupRXMs  Coubt  Pbagtiox,  1,  9;  Contbaot,  1. 

MORTGAGE. 

SeeCHANCKRY  PuBADiNQS  AND  Pbaoticb,  32;  Bills  Ain>  Notbb, 
1 ;  REHTSt  1* 

NOTICE. 
See  Assionmbnt,  9,  8;  Attaohment,  11;  Oabnishubnt. 

PARTNERSHIP. 
bee  ChanoxbY  Plbadinqs  and  Pbacticb,  83,  34. 

PAYMENT. 

See  Banks,  5. 

ITofo  applied.  Where  two  successive  firms  of  the  same  name, 
but  composed  In  part  of  different  members,  have  bad  a  run- 
nlng  account  with  a  creditor,  payments  made  after  the  form- 
ation of  the  last  firm  must,  unless  otherwise  agreed  by  the  par- 
ties, be  applied  in  satisfaction  of  so  much  of  the  account  as 
constitutes  the  debt  of  the  firm  whose  funds  are  paid. 

8U  L<mi8  Type  Foundry  Co,  v.  Wisdom,  695. 
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PLEADINGS  AND  PBACTICB  AT  LAW. 
See  Trustee,  2. 

1.  Plea.  Verdict.  The  admiaaion  of  one  plea  cannot  be  used  to 
limit  the  effect  of  another,  and  a  general  verdict  is  always 
applied  to  the  proper  issue. 

SU  LomiB  Tjfpe  Foundry  Co,  y .  Wisdomy  695. 

2.  AttachmenL  Damages,  how  awarded  for  wrongfully  suing  out. 
Defendant  in  attachment  suit,  when  the  attachment  has  been 
dismissed,  may  proceed  to  recover  damages  at  his  disoretiony 
either  by  motion  before  the  Court  that  passed  upon  the  origi- 
nal cause  or  by  suit  at  law  upon  the  bond.  It  Is  competent  for 
the  Court  in  which  the  bond  was  executed  to  ascertain  and  as- 
sess the  damages.  The  motion  is  an  independent  suic,  and  is  a 
substitute  for  an  action  at  law  upon  the  attachment  bond. 

Macheca  v.  Panesi,  644. 

3.  Trespass.  Conversion.  A  single  act  affecting  chattels,  which 
the  owner  of  the  chattels  has  the  right  to  elect  to  treat  either 
as  a  trespass  or  as  a  conversion  of  the  chattels,  is  an  entirety, 
and  cannot  be  treated  as  a  trespass  as  to  one  of  the  chattels  and 
as  a  conversion  as  to  the  other.  Allen  v.  Denty  676. 

4.  Special  fferdicts.  The  practice  of  allowing  juries  to  return  a 
special  verdict  in  the  event  they  cannot  agree  on  a  general 
verdict,  has  frequently  been  followed  in  the  courts  of  this 
State,  and  is  not  without  precedent  or  authority. 

Keith  V.  Clarke,  718. 

5.  Bestitution.  If  the  defendant  pay  a  Judgment  which  is  after- 
wards reversed,  he  may  have  an  order  on  the  plaintiff,  or  on 
his  personal  representative,  if  the  plaintiff  be  dead,  for  the 
amount  so  paid  to  be  restored  to  him. 

6.  Same  Evidence.  Payment,  The  fact  of  payment  may  be  shown 
by  parol  evidence. 

7.  Same.  Money  received  by  the  plaintiff  from  a  party  defendant, 
as  the  price  of  the  Judgment  under  an  agreement,  in  form  a 
sale,  is,  in  effect,  a  payment,  and,  as  such,  will  be  ordered  to 
be  restored,  if  the  Judgment  be  subsequently  reversed. 

8.  Admissions  of  CounseL  Admissions  of  counsel  in  argument, 
made  under  a  misapprehension,  may  be  retracted,  but  the  real 
facts  must  be  made  to  appear.  Gates  v.  Brinklcy,  710. 

9.  Prosecution  bond.  Bule  to  justify  or  gim  new  security.  After  a 
Circuit  Judge  has  once  entertained  an  application  for  the  en- 
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largement  of  a  prosecation  bond  and  accepted  the  sureties,  he 
cannot  be  required  to  make  a  rule  upon  the  plaintiff  to  justify 
or  give  new  security  upon  affidavits  stating  no  new  facts,  where 
the  penalty  of  the  bond  is  sufficient  to  cover  the  costs  and  dam- 
ages which  may  he  awarded. 

IQ.  Change  of  venue.  Court  of  same  JuriedicUon.  Judge  should  eelect. 
Upon  a  change  of  venue,  if  there  are  two  courts  of  the  same 
Jurisdiction  in  the  county  to  which  the  venue  is  changed,  the 
Judge  ordering  the  change  must  select  the  court  to  which  the 
transfer  is  made,  and  his  action  cannot  be  revised  in  the  ab- 
sence of  anything  showing  an  abuse  of  discretion. 

11.  Malicious  prosecution.  Evidence.  Malice.  In  an  action  for 
malicious  prosecution,  the  defendant  is  entitled  to  testify  as  to 
bis  belief  of  the  guilt  of  the  plaintifi  when  he  commenced  the 
prosecution  against  him,  and  that  he  instituted  the  prosecution 
witiiout  malice. 

12,  Same.  Probable  cause.  In  an  action  for  malicious  prosecu- 
tion, it  is  error  to  charge  the  Jury  that  the  law  would  infer 
malice  from  the  absence  of  probable  cause. 

Greer  v.  Whitfleldy  85. 

13.  li^ectment.  In  an  action  of  ejectment  it  would  be  a  good  de- 
fense, under  the  plea  of  not  guilty,  that  the  plaintiff,  who  sued 
as  a  foreign  corporation,  was  not  in  fact  a  corporation. 

14.  Practice.  Charge  of  CourU  Evidence  of  incorporation.  Upon 
the  question  of  the  incorporation  of  a  company,  it  is  error  to 
charge  that  the  mere  execution  of  a  deed  to  the  company  by 
one  party,  and  of  a  new  deed  in  confirmation  by  the  devisee  of 
that  party,  would  not  be  sufficient  proof  of  user  of  franchises 
to  establish  the  incorporation.  The  Jury  should  have  l>een  left 
to  draw  their  own  inference. 

15.  Same.  Same.  Declaration.  New  eount.  It  Is  error  to  charge 
that  under  the  present  mode  of  proceeding  in  ejectment,  a  per- 
son in  whose  name  a  new  count  is  filed  becomes  a  substantive 
and  distinct  party,  whose  recovery  would  be  antagonistic  to 
the  rights  of  the  original  plaintiff. 

16.  Same.  Same.  Same.  Amendment.  Statute  of  limitation.  If 
there  be  privity  between  the  plaintiff  and  a  new  party  in  eject- 
ment, as  where  the  relation  exists  of  vendor  and  vendee,  an 
amendment  by  the  declaration  by  the  addition  of  a  count  in 

50— Vol.  4. 
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the  name  of  sucb  party,  would  relate  back  to  the  commenoe- 
oieiYC  of  the  sulc  so  as  to  obviate  the  bar  to  the  statu 'e  of  limi- 
tations. Auyusta  Manvf.  I'o.  y.  Ferirees,  76. 

17.  Writ  of  replevin.  Afnendment,  A  writ  of  replevin  suetl  out  be- 
fore a  Justice  by  a  wife  for  property  seized  by  the  defeiidaat 
uniier  execution  as:}ilii8t  the  hushand,  may  be  amended  in  the 
Circuit  Court  by  joining  the  liusband  with  the  wife  as  |ilNintiff, 
upon  the  execution  ot  a  new  bond.  Shenon  v.  Hull,  488. 

POWER. 
See  Infant,!,  2. 

POWER  OP  ATOORNET. 
See  Markikd  Wouxh^  1. 

POSSESSION. 
See  Statute  ov  Limitations,  1. 

Adverse.  Anuranee  of  title.  A  partition  of  specific  landff,  nn^lar 
a  general  devise,  by  will,  of  all  the  re^KMue  of  the  teatatcr's 
estate,  real  and  personal,  made  in  writing  by  persons  espe^* 
ally  authorized  by  the  will,  Is  an  assurance  of  title,  wifhta 
the  C4)de,  sec.  2793,  which  will  vest  the  parries  wiiii  a  good  title 
to  their  allotuieuts  by  adverse  possession  for  the  time  pre- 
scribed. Thurston  v.  University  oj  H.  C^  613. 

PRESU.VIPriON  OF  LAW. 
See  DowKB,  3;  Evidk^cSi  3;  Bank  ov  Tsi^nksskis,  2. 

PRIOKITY 
See  QuiKDiAN  and  Ward,  2;  Assignmsnt,  8,  4,  6;  Attach- 

MKNT  1. 

PRIVILEGE  TAX. 

See  Constitutional  Law,  3. 

1.  Theater.  A  license  **  upon  the  privilege  of  keeping  a  theater, 
opera  house,  or  concert  hall,  where  theatrical  entertninments 
are  given,*'  includes  entertainments  given  by  companies  hired 
by  the  proprietors  or  lessees,  and  such  companies  are  not  liable 
to  an  additional  tax. 
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3.  Same.  **Theatrioal  entertalnmentg**  are  not  confined  to  the 
pare  drama,  but  may  include  negro  minstrel  performHnces. 

laxing  Di$trici  ▼.  SmeraaUf  318. 

8.  MBrohant  tailor.  The  merchant  tailor  or  his  agent,  who  sells 
by  SHmpl<s  taking  measures  and  sending  the  clothing  from  an- 
auother  State,  ia  liable  to  the  privil^e  tax. 

Singleton  ▼.  Fritsch^  03. 

4.  Lieeme.  Lttery  $table, '  Under  the  Act  of  1879,  authorizing 
the  Taxing  District  to  assess  and  collect  license  tax  for  livery 
atable,  and  also  shed  yards,  a  licensed  livery  stable  keeper  may 
keep  stock  and  vehicles  under  a  shed  without  an  additi<mid 
license.  Taxiug  Districl  v.  BrackeU,  823. 

PRIVIES, 

How  created.  The  relation  of  privies  may  be  created  by  op- 
eration of  law,  by  descent  or  by  voluntary  or  involuntary 
transfers  from  one  person  to  another,  and  denotes  mutual  or 
successive  relationship  to  the  same  rights  of  pro|)erty. 

Neleon  ▼.  Trigg^  701« 

PROBATE  COUBT. 
See  County  Court,  i. 

PROBATE-  DEFECrri  VB. 
SeeCKBTincTAs;  Chanckbt  Plbadimqs  and  Pbacticb,  32. 

PURCHASE  MONEY. 
See  HoMKSTBADy  3L 

RECEIVER. 

SeeCniNCERT  PLBADmas  and  Praoticb,  0;  Supbbmb  Coubt 
Practicb,  6,  8. 

RECISSION. 
See  Contract,  L 

REGISTRATION. 
See  Cbrtipicatb;  Asstonmbnt,  3,  3;  Husband  and  Wnra. 
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REGULATION  OP  TRADE. 

Per  Malons,  Sp,  J.:  The  United  States  had  the  right  to  place 
whatever  restrictions  it  saw  fit  upon  the  trade  between  citiaens 
of  the  Confederate  States  within  its  lines  of  military  ocoapar 
tion  and  tliose  without  those  lines,  and  when  these  restrictions 
are  announced  through  the  proper  department  it  ia  the  duty 
of  the  State  Courts  to  observe  and  enforce  chem. 

Brown  ▼.  OardmeTf  146. 

REMAINDER. 
See  Chanoert  Jurisdiction,  1. 

REMAINDERMEN. 

See  Statute  of  Liuitations,  3,  8,  S;  Chahokbt  Plsading6  avd 
Practice,  26. 

RENTS. 
See  Chancery    leadings  and  Praotick,  SI ;  Bills  and  Notes, 

1 ;   COMTRACIB,  6. 

1.  On  mortgaged  property.  Rents  accrnlng  apon  property  con- 
veyed to  a  trustee  for  the  benefit  of  creditors,  between  the  ex- 
ecution of  the  deed  and  sale,  in  the  absence  of  a  d>Dtrary  dis- 
position, are  the  property  of  the  conveyor. 

9.  Set-off.  If,  however,  past  due  rents  are  conveyed  which  was 
subject  to  set-off  by  a  debtor  in  a  suit  by  the  conveyor,  they 
will  be  subject  to  the  same  set-off  when  demanded  by  the  trus- 
tee. LUterer  v.  Berry^  193. 

RENTS  AND  PROFITS. 
See  Chakcery  Pleadings  and  Practice,  28. 

REPLEVIN. 
See  Plbadinqb  and  Practice,  17. 

RESTITUTION 
See  Practice  and  Pleadings,  5,6, 7;  Chancery  Jurisdiction,  3. 

REVIVOR. 
See  Chancery  Pleadings  and  Practice,  4,  6;  Execution,  9. 


INDEX,  789 

SALE  OF  LAND. 

dee  Chancery  Pleadings  ahd  Pbacticb,  13;  Ck>KTBA.CT,  1. 

SECESSION. 
See  CONTBAT,  5. 

SEPARATE  ESTATE, 

1.  Feme  covert.  Power  to  convey*  The  sepnrate  estate  of  a  married 
woman,  where  the  deed  or  conveyance  under  which  she  holds 
is  silent  as  to  the  power  of  disposition,  only  differs  from  her 
general  estate  in  tiie  (act  that  the  husband's  marital  rigiits  are 
excluded  and  sucli  separate  estate  may  be  conveyed  by  the 
Joint  deed  of  tlie  husband  and  wile,  executed  as  required  by 
law;  but  it  is  otherwise  where  the  power  of  dispusltion  is 
withheld  or  coutiued  to  some  particular  mode. 

Farker  v.  Parker j  392. 

3.  Chattel,  When  a  chattel  is  purchR!«ed  from  the  husband  by  a 
stranger,  and  at  once  given  to  the  wife  for  herself,  the  trans- 
action, from  its  very  nature,  wt»uld  confer  upon  the  wife  a  sep- 
arate estate.  Sherron  v.  Hall,  408. 

SET-OFF. 
See  Chancery  Plbadinqs  and  Pb actio e,  21 ;  Rknts,  2. 

SPECIAL  REQUEST. 
See  Administrator,  1,  3. 

STATE. 
See  Contract,  6. 

STATE  TAX. 
See  Cbiminal  Law,  30. 

STATUTE  OF  LIMITATIONS. 

See  Chancery  Pleadii^gs  and  Practice,  83;  Plkadinqs  and 
Practice,  16;  Banks^,  6;  Compensation;  Administration,!, 
2;  Administrator,  3. 

1.  Color  of  title.  Voidable  deed.  A  naked  trespasser  without 
color  of  title  cannot  transmit  his  riglit  to  a  successor  so  as  to 
enai>le  the  latter  to  couple  the  two  possessions  to  form  the  bar 
of  the  statute  of  UmiUtions,  but  tliose  having  color  of   title 
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may  transfer  or  convey  their  rlf^ht  by  conveyance  so  as  to  en- 
able the  holder  to  connect  successive  conveyances  and  posses- 
sions with  his  own  ri^^ht  and  possession,  and  this,  though  one 
of  the  conveyances  was  voidable.  IfeUon  v.  Trigg^  701. 

2.  Will  not  run  against  note  executed  to  a  Clerk.  The  statute  of 
limitations  does  not  run  in  favor  of  the  maker  or  sureties  of  a 
note  executed  to  a  Cleric  for  property  sold  in  the  progress  of  a 
suit  in  court,  and  while  the  note  is  in  the  custody  of  the  law. 

Tyner  v.  Fenner^  469. 

8.  Vendor  and  vendee.  The  rule  that  the  statute  of  limitations 
will  not  bar  the  vendor's  lien  for  purchase  money  is  confined 
in  its  application  to  the  vendor  and  vendee,  and  will  not  affect 
the  intervening  rights  of  innocent  third  parties. 

Whiiby  V.  Armoury  083. 

4.  Creditorg.  Seal  estate  cf  intestate.  Lien.  Purchaser  from 
heirs  of  intestate.  Creditors  of  an  intestate  have  no  such  lien 
on  the  real  estate  of  the  intestate  as  will  prevent  the  bar  of  the 
statute  of  limitations  in  favor  of  the  purchaser  of  the  heirs  of 
the  intestate.  Nelson  v.  Trigg,  701. 

6.  Bemaind(*.r.  The  statute  of  limitations  does  not  run  agaipst  a 
remainderman  until,  by  the  termination  of  the  particular 
estate,  the  right  of  possession  has  accrued. 

Aiken  v.  Suitie^^. 

STATUTES  GONSTBUED. 

PAQS. 

Act  Of  1870 Chap.    46 94 

"  "     1870-1 "        71 48S 

'*  "    1878 "      118 .468 

*«  "    1875 "      109 646 

"  *«    1879 •*  3 609 

"  "    1879 "        84 220-313-644 

"  *'    1879 "      186 466 

"  "    1879 "      246 858 

STOCKS. 
See  Banks. 

8TOCKHOLDEBS. 
See  Banks. 
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SUBROGATION. 

See  CuAMCBBT  Plbadinqs  and  Pbaotigb,  25. 
SUPSEHE  COURT. 

JariiidicUon.  Writ  of  possesnon  before  hearing.  The  Supreme 
Court  has  no  Jurisdictiuii  to  award  a  writ  of  posseMsion  oq  a 
decree  of  the  Chancery  Court,  nor  on  its  own  order,  except 
aftel*  a  hearing  and  decision  on  the  meri(8.     Terrtt  v.  Clark,  186. 

SUPREME  COURT  PRACTICE. 

1.  Mist'  ke.  The  alleged  mistake  of  the  Clerk  of  the  inferior 
court,  omitting  the  names  of  some  of  the  applicants  as  parties 
in  an  appeal  bond,  cannot  be  corrected  in  the  Supreme  Court 
after  the  disposition  of  the  appeal.  The  Court  might,  in  the 
original  cause,  before  final  determination,  have  granted  per- 
mission to  amend  a  defective  bond,  and  complainants  also  had 
their  remedy  by  writ  of  error,  but  such  mistake  cannot  be  the 
object  of  a  new  bill.  Duval  v.  Brady,  5'^ 

2.  Ltiwe  of  sister  States.  Judicial  notice.  Query.  Whether  this 
Court  will  reverse  for  want  of  proof  of  the  law  of  a  sister 
State,  of  the  existence  of  which  the  Court  is  authorized  to  take 
judicial  notice.  Sherron  v.  Hall,  498. 

3.  A  decretal  order  will  not  be  modijl  '(2  at  a  subsequent  term  of  tke 
Court.  A  decretal  order  will  not  be  modified  at  a  subsequent 
term  by  this  Court,  upon  grounds  which  might  and  should 
have  been  urged  when  the  order  was  made,  nor  at  all  after  it 
has  been  executed,  unless,  indeed,  in  a  very  extraordinary  case. 

Myers  v.  James,  370. 

4.  Appeal  in  suits  on  bond  or  motion  to  atonrd  damages  in  attachment 
suits.  Appeal  from  the  juiigment  on  motion  to  assess  damages 
in  attachment  suits,  or  from  a  suit  at  law  on  bond,  does  not 
carry  to  Supreme  Court  for  its  revision  the  judgment  or  decree 
in  tlie  original  cause.  Macheca  v.  Panesi,  544. 

5.  Application  for  a  receiver.  An  application  to  this  Court  for  a  re- 
ceiver, based  upon  tlie  same  facts  on  which  the  Ciiancellor  had 
refused  a  similar  application,  cannot  be  entertained. 

Allen  V.  Harris,  190. 

6.  Appointment  of  a  receiver.  Unpaid  taze^.  It  is  a  good  ground 
for  tlie  appointment  of  a  receiver  of  land  in  a  suit  pending  in 
this  Court,  where  the  decree  below  declares  the  applicant  to 
have  a  lien  on  the  land  for  the  payment  of  a  debt;  that  there 
are  tHxes  due  and  unpaid  whicii  are  about  to  be  enforced  by  a 
sale  of  the  land,  unless  the  party  in  pof^sesslon  will  pay  the 
taxes  in  a  reasonable  time.  Darusmont  v.  Patton,  597. 
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SUKETIES. 
See  GuARDiAV  and  Ward,  1|  2. 

TAXES. 

See  SuPRBvs  Coitrt  Praotiob,  6;  Clerk's  Fkes;  Justices  or 
THR  Pracb;  Chakgbrt  Plbadings  and  Practice,  5;  Bank  of 
Tknnbsskb. 

TAX  SALES. 

Clerks^  fees.  Section  5,  Act  of  1879,  chap.  345,  construed  to  mean 
that  the  State  is  not  to  pay  the  fees  of  Clerks  in  ca-^es  where 
the  lands  have  heen  previously  sold  by  the  State,  and  not  re> 
deemed  at  the  time  of  second  sale,  but  in  such  cases  the  Clerk 
may  collect  the  fees  from  the  delinquent  tax  payer. 

UM  V.  Qain48,  853 

TENANTS  IN  COMMON. 

See  Chanoert  Pleadings  and  Practice,  20. 
THEATER. 

See  Privilege  Tax,  1» 

TRADE  FIXTURES. 

See  Landlord  and  Tknant. 
TRUST  FUND. 

See  Trustee,  1. 

TRUST— PAROL. 
See  Husband  and  Wifb. 

TRUSTEE. 
See  Damnum  Absque  Injuria  ;  Chancery  Pleadings  and  Prao> 

TICE,  6,  7. 

1.  Trust  fund.  A  trustee  may  assign  an  order  or  decree  In  fkvor 
of  the  trust  estate  for  a  valuable  consideration,  the  proceeds  of 
such  assignment  enuring  to  the  benefit  of  the  trust  estate,  but 
he  has  no  power  to  borrow  money  for  his  own  use  and  transfer 
or  asHJorn  such  orders  or  decrees  as  collateral  security,  and  % 
pa-ty  who  accepts  such  an  assignment  cannot  be  considered 
either  as  a  legal  or  equitable  assignee. 
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2.  Itesignaiion.  Re%  (uf judicata.  Upon  a  petition  filed  by  a  trus- 
tee to  make  final  settlement  and  resign,  questions  which  are  not 
directly  presented  to  and  passed  on  by  the  Court  cannot  be  con- 
si*  te  red  as  res  adjucUcataj  and  the  cestui  que  trust  is  not  estopped 
fn^m  denying  the  correctness  of  the  amount  as  due  to  or  by 
hitU)  when  such  indebtedness  was  not  directly  investisrated  by 
the  Court  Brewster  T*  QaUoioayf  558. 

USER. 
See  Corporation,  1. 

USURY. 
See  CcNTRiCT,  S. 

VENDOR  AND  VENDEE. 

See  Chancery  Pleadings  and  Practice,  11 ;  Statute  of  Lim- 
itations; Assignment.  5;  CoNiaACT,  1* 

VENDOR'S  LIEN. 
See  Cetanciert  Pleadings  and  Practice,  11. 

1.  Notes /or  purchase  money.  Assignee.  Notes  were  ezecnted  for 
the  purchase  money  of  a  tract  of  land,  lien  being  retained. 
The  vendor  transferred  one  of  the  notes,  guaranteeing  that 
the  note  should  be  paid  in  preference  to  the  others.  Seldj 
that  the  holder  of  the  note  was  entitled  to  priority  of  payment, 
as  against  the  vendor  or  his  subsequent  assignee. 

2.  Same.  Surety.  Where  several  notes  have  been  executed  for 
purchase  money,  one  of  which  is  secured  by  personal  security, 
and  the  surety  pays  the  note  for  which  he  Is  liable,  he  is  not 
entitled  to  be  reimbursed  out  of  the  proceeds  of  the  land  sold 
to  pay  balance  of  the  purchase  money  until  the  same  has  been 
paid  in  full.  Menken  v.  Taiflor,  446. 

VENUE— CHANGE  OP. 
See  Practice  atxd  Pleadings,  10. 

VOIDABLE  DEED. 
See  SrATUTB  of  Limitations,  1. 

WAIVER. 
See  Lease. 
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WABBANTS. 
See  CoiniTT  Coubt. 

WIDOW. 
See  DowxB. 

WILLS. 


k,i  Ci,  A. 


3738    ii52 


I 

V 

I 


See  Doweb;  Pobsbssion— ADyiBas;  Changbrt  PuBADiNaB  ahs 
Pbactics,  1. 

1.  Construction.  Beal  estate  is  devised  by  will  to  several  children 
of  the  testator,  but  conditioned  that  no  division  be  made  until 
the  youngest  became  of  age,  and  if  at  that  time  any  of  his 
children  have  died,  leaving  children,  that  they  be  entitled  to 
such  share  as  their  parents  would  have  been  entitled  to  if  alive. 
Before  a  division  of  the  property  could  take  place  under  the 
provisions  of  the  will,  a  daughter  of  the  testator  died,  leaving 
surviving  her  a  child.  Held :  That  the  interest  ol  the  deceased 
daughter  vested  in  her  surviving  child,  and  was  not  subject  to 
any  creditor  of -the  deceased  daughter.       Battle  v.  JSotuef  202. 

1.  Legacy.    Subsequent  gift.    Ademption.    Proof  muet  be  eUar  oMd 
satisfactory.    A  legacy  of  $5,000  by  will;   subsequent  girt  of 
valuable  lot.    Held :    On  the  face  of  the  two  transactions  no 
presumption  arose  of  ademption.    Both  gifts  being  in  writing, 
the  Court  does  not  decide  whether  parol  proof  could  be  intro- 
duced to  show  the  purpose  of  satisfaction  on  tlie  part  of  the  tes- 
tator, but  conceding  for  the  argument  it  may  be  done,  that 
such  proof  must  be  clear  and  satisfactory,  and  evidence  of  loose 
conversations,  in  which  testator  spoice  of  the  gifts  and  a  pur- 
pose to  alter  his  will,  or  that  he  was  not  able  to  give  the  legacy  \ 
after  the  gift  of  the  lot,  is  not  such  satisfactory  evidence.                                  I  * 

Evans  v.  ^ea«monl|699i  r 

WITNESSES  UNDEB  THE  BULE.  I  / 

See  Criminal  Law,  3. 

WBIT  OF  POSSESSION. 
See  SuPBSMB  Coukt. 


^^ 


HARVARD  UW  LIBRAa 


*    <• 


